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THE GENERALL 
Preface, conteining the Occaſion, and 
generall diſtribution of this Treatiſe 


following, before it was meant to 


make it publike. 
— . E indeuours of ſuch diſturbers 

: further propagation of the Go- 
©? ſpell, and the onely ſtaines of her 


ol as haue bene the chiefeſt ſtaies of 
1 

4 Maieſties happie reformation; 
$1 


A.) 

1 
2 an haue reſted moſt, in aduancing a 
new found diſcipline, & in diſcre- 
a diting the preſent gouernement 
Eccleſiaſticall, by their ſpeeches and writings . The 
later whereof they haue gone about; as well by im- 
pu —— — and forme of gouernement Ec- 
cleſiaſticall, (as if they were contrary to Gods word) 
as alſo by defacing the perſons of * 
with vnckriſiian gibes, contumelies, and other indig- 
nities. 0 r - 
But theſe ſucceeding not to their 1 to 
that effect they purpoſedʒ ſundry of thE haue centred in: 
to, e purſueda more politike * _— & 
2 ers 


TE The generall Preface, 


others (more ſimple) excited cunningly by them, they 
chalenge divers receiued proceedings in Courts Ec- 
cleſiaſticall, not to bee juſtifiable by lawe : pretending 
now their eſpeciall griefe to reſt herein; for that 


ate delt with and oppreſſed contrary to law, euen as if 
they did carie a principall and zealous care to haue all 
her Maieſties lawes dulie obſerued. 
By whoſe frequent clamours, ſome very graue, wiſe 
and learned (no way affected to their other fanſies) ei- 
ther not being well informed of proceedings Eccleſia- 
ſticall,or not weying (for want of leiſure)certain points 
ſeeming to bee doubtfully gry ax in the bookes of 


Commonlawe, fo throughly as their great learning 
therein docthaffoord : in a kind of commiſeration (for 
ſo Linterprete it) towards ſome ofthoſe who ſeeme di- 
ſtreſſed, and to be otherwiſe well meaning men; haue 
lately calledintoqueſtion diuers proceedings Eccleſi- 
aſtical, both for matter, and for circumſtance or mauer 
that they are contrary to the lawes of this Realme. 

Yetallofthemdoenotiumpein the ſelfe ſame opi- 
nions hereafter touched. For they are ſeuerally hol- 
den by ſeuerall men; he moſt whereof, are ſtood in by 
men of meaneſt place and reckoning in that ſtudie; 
and ſuch as ate knowen to bee ouermuch addicted to 
factious innouations. But all the chalenges whatſoe- 
uer(for contrarietie vnto the lawes of the realme only, 
ſo farre foorth as they are hitherto commen to know- 
ledge) may fitly be reduced into this order & ſumme. 
They GK. to the chalenging of proceedings Eccle- 
ſiaſticall, done either by thoſe who proceed by her 
Maieſties immediate Commiſſion, Who are either Jud. 


ges delegates (dealing in matters onely betwixt partie 


and partic brought before them by appellation). or 


Com- 
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Commiſſioners in cauſes Red 

cially for puniſhing of crimes & es)orels ſuch as 
be executed by thoſe, who deale in ordinary iuriſdictian. 
 Theexceptions that touch the very matter and ob- 
iect of Eccleſiaſticall ĩuriſdiction, do in very deed by 
neceſlaric tend, either to the whole ta. 
king away of the Ordinarie iuriſdiction (as where it is 
affirmed, that xs Canon, conflitution, nor ordinance pro- 
winciall whatſoeuer, may now be put in ure, without her 
Maieſties expreſſe aſſent firſt had to execute the ſame :) or 
els do reach to the taking of itaway but in part, 

Thoſe opinions that tend to the abridging of it but 
in ſome part; doe goe about it partly by way ofexclu- 
ding Eccleſiaſticall Iudges, from the handling of cer · 
teine matters; (as by holding, that owe Ordinaric may 
cite any whomeſoener, but in cauſes Teſtamentarie and Ma- 
trimoniall: and that no Lay man ought to be cited or ſums 
moned to appeare before any Indge Eceleſiaſticall, to take an 
| oath in any other cauſe, then Teſtamentarie or Matrimoni- 
«ll: And partly by deriuing them from the coniſance 
Eccleſiaſticall vnto other Courts: (as that the indee- 
ment of hereſie now lieth rather in the Common law, then 
in the law Eccleſpaſticall: ) and ſome other of them (be- 
ing defended by the ſame men that holde the next 
| precedent opinion) doe tend both to the excluding of 
| Courts Eccleſiaſticall, and to the diuerting of ſuch 
cauſes another way, as that nothing now can be adindged 
| hereſie, but according to the ſtatute, I. Eliz. cap. 7. 

As for the exceptions (pretended to be taken from 
the law-es of the Realme) againſt the circumſtances, or 
maner of proceeding in courts Eccleſiaſticall, they do 
either conceme ſuch points as goe afore, and are pre- 
paratories to the ſuite (& ſuch is this: that, the Queenes 
A3 Maie ſtie 
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The generall Preface. 

Maieſtie cannot giue, nor any man receine authoritie, to fe 
any other proceſſe in matters Eccleſiaiticall, then by citati- 
on:) Or do touch the maner ofentring into the ſuite, as 
that an Eccleſiaſticall Court may not proceed without accuſa- 
tion or preſentment, and that Ley men may not be cited ex 
officio, in any cauſe but Teſtamentarie or Matrimoniall : 
Orthey concerne the maner of handling, and procee- 
ding in the ſuite, as that, 1famarterbe duely preſented a- 
gainſt a man, he may not be examined wpon his oath : where- 
unto ſome (belike meaning to qualifie and diſtinguiſh 
it) do adde this, vi. ina matter of incomtinencie or ſuch 
cauſe: and that, no man is bound to declare any matter 4 
gainſt another, except ſome be an accuſer : Ordo concerne 
the ſentence or iudgement of the Court Eccleſiaſti- 
call, as that by none Eccleſiaſticall authoritie , a man may be 
depriued of hu benefice being hus freeholde, being not endi- 
ted, and no ſuite of partie offered againſt him: Orels doe 
touch the execution of the judgement : as that the 9. 
Maieſtie cannot n 
to vſe any corrtion for any matter Eccleſſaſticall, hut excũmu- 
nications & ſuchlite: and thatthereſore a man may not be 
puniſhed by impriſonment or fine, for or in any matter Eccle- 
ftafticall : and laltly, that « man that ſkandeth aboxe fortie 
deyes excommunicate, may no way be puniſhed, but upon the 
writ De excommunicato capiendo: and that the ſaid 
writ may not be awarded, but wpon originall cauſe ariſing 

vpon ſome of the ten crimes touched in the ſtat. 5. El. c. z3. 
But others that be indeed profeſſed dealers for an 
innovation in the Church (when they are conuented 
before authority) not only do moſt greedily rake hold 
of theſe exceptions pretended to be taken from the 
Common law againſt iuriſdiction Eccleſiaſticall; but 
doallege alſo ſundry others, yet pretending to ground 
themſelues 
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The generall Preface. 
themſclues for both, not alonely vpon the lawes oſ the 
realme(as thoſe do, of whom wehitherto haue ſpoken) 
but vpon Gods law alſo,the Ciuill,the Canon, or Ec. 
cleſiaſticall law, and vpon equitie and reaſon, Not be- 
cauſe they were perſuaded by the pregnancy ofany of 
theſe ſo to thinke, but hauing embarked themſelues in 
that common quarrell, vi, to impugne the 1 
ment Eccleſiaſticall of this Realme, in all thi 
their vtmoſt: haue firſt (as is probable) entre bo 
wy opinions; and aſter haue ſought 4 colour to 
them ——— _ 60 * 
it Which their exception 
profeſſed Pa tn. roofs ier 


them, and for theſe allo aſore recited, hich were put 
into their heads by ſome Lawy Aer Nall (God wil- 
— then be Aiſtribured 8 lay , when we come 
handling of them, — other parts of this 
Treatiſe are more apt for thar purpoſe, then this gene- 
rall Preface. 

Theſe opinions of late ringing ſun times in mine 
eares, and — to me to be di miſtaken; I 
called ta memorie foncre 25 I could): d where 
| ng foi bk thing = Hong n — 

mie books, an Lon 


and n in forme con- 
ccits, ſufliaient 


Now becauſe you p NT: wa to 1 trauelled in 
theſe kinde of queſtions, & haue ſo earneſtly importu- 
ned me to take ſome paines therein: l haue bin content 
for your owne onely priuate reading & ſatisfaction, to 
plormy ſimplegoncets into this as youſce, For 
owing very much vnto you, & therefore not daring to 
deny you ſo ſmall a matter, I haue (with] litle leaſure I 


could 


The general Prefate. 
couldget) hazardedrather to haue want of iudgemein 
in is lacke of good will, by you tobe cenſured. 
Meaning in the firſt part of this Treatiſe to purſue the 
particular order heere aboue ompriſed: ſauing that 
thoſe —— — opini — touch the cir- 
cumitances of entring into a ſuite Eccleſiaſticall,and 
—— it, Tall be forced | 


£ (RISE — methode) to | 
put eo as requiring N 
ſenerall handling — © | | 
more ſit in e ſecond and | 
third partes of this g 
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AnEpiſle totheReader ;coineips"- 


ning the occaſion of the publication 
this Apologie, with agenerall delinea- - 
tion of two Treatiſes written a- 


gainſt the ſcope of ſome 
NE 17 


Pon axcafion zouchedin the preface 
going before (gentle Reader) I'was 
2 about a av — 15 ſance, 
Saves s to fet downe this ſanple A- 
pologeticall diſcourſe enſuing, 


| albeit in very Pt er A yon — 
Treatiſe 


nome en 
— [ hins to or a ey 4 
ihg then imparted onto certaine others of hononr and qua- 
litie, it ts ſaide , that they were alſo deſirons to haus copies 
thereo vo, or ſome confiderations ä leit knowen. 

voke was ſomewhat lang, and had many ations, 
ſo that it coulde not remeron in ay ſhort time be written 


The ſmall »— a tera 6 = 
hoſe 


Thewenerall Prefate. 
couldget) hazardedrither to haue want ofiudgement 
in —— lacke of good will, by you tobe cenſured. 
Meaning inthe firſt part ofthis Treatiſe to purſue the 
particular order heere aboue compriſed: fauing that 
thoſe _ recited —— touch the cir- 
cumſtances of entrine into a ſuite Eccleſiaſticall,and | 
the nanny of pivecding to bs, Tihalt te forced | ; 
(contrarie to the naturall methode) to \ 
put after all the others, as requiring 


— 3 benatenry, 


third partesof this f | 
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An Epiſtle to the Reader, comey-" - 


nigehe occaſion of the publication 
pologie, with agenerall delinea- 
tion 47 65 two Treatifes written a- 


gainſt the ſcope of ſome 
of the ſame. me 


= en occaſion towchedin the Preface: 


þ 


ayere 5 ſauce, 
drawen 10 fet downe this ſample A- 
pologeticall diſcourſe enſuing, 


—=—— him to whom it mas addreſied) be- 
ing then imparted onto certaine others of honour and qua- 
litie, it a ſaide , that they were alſo deſirons to hane copies 
thereo yoo, or ſome confiderations to thensfelues leit knowes. 

oole was ſomewhat long , and had many quotations, 
ſo that it coulde not — in amy ſhort time be written 
out truely and faire ,for ſo many as ſeemed earneſtly to re- 
queitit. Herenpon it was then (in priuare ſort) committed 
fo the preſſe, and fourtie copies, or there abents were ee 
with vat any purpoſe of further publiſhing... 
et thong nowe, that neere about the ſame Pino Hes 
fours of the Ciuilt lame (required thereunro by 
ſame; in — did agree vpon a briefe cuntey- 
ning ſome groundes of miniſtring an ouh of office in crimes 
puniſhable by Ordinavies , and Eccleftaſtteathrariſaittion: a 
matter referred but to prinare conſideration; an defiredtfor 
lite ſatisfattion one 
The ſmall ſched 22 r 5 _ 


whoſe 


| albeit in v s there 
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The Epiſtle 

whoſe handes it came; as the report went) to be confuted by 

—— Diuines and Ciuilians of either Vniuerſitie, | 

and by certaine e the Common lame. | | 
a 


Sure it's, that — _ Nw 257 7 e115" 
(/aid to be penned againſt the purport ft of that ſche- 
25 by ſander holden wiſe, & not vnlearned. to whoſe ſight 
the written copies thereof were credited) mas moſt highly 
—— 3 ber (rhoweh def 

It ſeemed ſo precious, that copies thereof (though deſire 
. —_ rare : and not bauch to —.— a) 
meaner ſort, but kept tanquam Cereris myſteria. So that ; 
almoſt a yeere (after knowledge of it had,] did paſte; ere it 
happened to come to my poore handes : and that was by the 
meanes of a right noble Counſellour , who had alſo much 
ade, to procure a copie thereof for himſelfe. 2. 

- That which came to my handes doeth carry thu title, uk 
Abriefe Treatiſe of Oathes, exacted by Ordinaties an 
Ecclefiaſticall Iudges, to anſwere generally to all ſuch 
Articles or interrogatories, as pleaſeth them to pro- 
pound: and of their forced and conſtreyned oathes ex 
officio : wherein is prooued, that the ſame are vn» 
er PW offered; for t hoped robe 
I mas glad of thu opportunitie offered; forl to be in- 
ſruttedin 24 ah point, that Thad — 970 conſi- 
dered of: and either to be aright perſwaded (whereof 1 am 
moſt deſirous) if I had miſtaken ; or elſe be confirmed in my 
former opinion. For there was reaſon I ſhould ſo be, if in a 
booke dramne with ſo great aduiſe , by men ch rare Skill 
and dexteritie, — well dige ſted, I ſhould not finde de- 
monſtratiue arguments, exen to preſſe mine aſſent againſt 
the courſe (as I tooke it) of the lawes both Ciuill and Eccle- 
ſiaſticallʒ againſt the practice of all the other ſtatetof Chri- 


ſtendome; and againſt apparent approbation ou 7 
Pate i 0 


totheReader. 


Gods booke it ſelſe . | 

But when I had fir#t curſorily runne that Treatiſe over 
g I muſt confeſſe_-, I was partly aramme into cogitatian, that I 
| had not bitte wpon the right booke : bec axſe ck lch it either my 


dulneſſe or 2 1 doe aſſure you, I will not be opi- 
niatine againit that which 1 may diſcerne to be well groun- 
ded reaſon, or ſounde authoritie) that I ſtand yet as reſo- 
lately perfs faded 4s afore, chu Ter of worte notwithſtading. 
end albei I wanted both fitte occaſion , and iudged it al- 
Jo ( for the reaſons hereafter — not worthe the while. 
to ſay any thing to the vncone and imperfections, [7 
| which I conceined to bee in that Treatiſe 3 yet was I neuer- 
theleſſe (not long ſince) moued, by thoſe who may com- 
maunde me, to tate ſee time; toanſwere it. Being ſi 
| nified withall from them unto me, that it was 0 
Fully meant, to put mine aforeſaide rawe diſcourſe ert 
matters (euem 4s it was) vnto print againc -, to bee made 
poppe 


CN * 
e 1 perhappes be s I condeſcended to aſſaye_, 
whether I ny" as it were licke = auer my diſcourſe 4- 
gaine, into any more tolerable faſhion : not omitting with- 
all, to anſwere the whole matter of the aforeſaid Treatiſe 
ſeeming to me any way pertinent; yet not inthe ſame order 
a it is there ſet downe , but in ſenerall places of my booke, as 
it falleth in moſt aptly, after the method, into which 1 had 


firſt plotted it. 
Of which whole Treatiſe, I trait In may (without offenſe) 
giuc you 4 generall tate, by this Ep ite: Truely I neither 


doe e, nor haue heard, who were a of the e 

or who was the Enditer of it. F therefore it 3 

that I did ſe ſome meaſure (t = gary — 
— 


libertie of ſpeeche , which is LPG preſſe 


Ihe Epiſtle 
and running ouer in the Treatiſour, againſt many in place, 
(1 donbt not) hicbetters , and of as great woorth and ſuffi- 
ciencie_2 as himſeiſe euery way; I hope that I ſhall not (iuſt- 


ty) be noted ,to be caried with jharpneſse of humour again#t 
any particular perſon; but to haue beene prouoled vnto 4 


moderate, neccſſury, and general defence. Albeit I purpoſe 


rather to waye , what « fitte for vs to ſpeake , then for him 
to Hare. 

Vnto ile whole matter of the Treatiſe, theſe three ſeue- 
rall pointes might hawe ſufſiced for 4 generall anſwere. The 
frrit u, that the ſtate of the controuerſie, or iſſue, s by him 
miitaken : the ſecond comcerneth his arguments; for he aſſu- 
meth that as graunted, which « not; which in the ſchooles 
#5 called, a fallacie petitionis ptincipij: the laſt and third, 
ishis ſophiſticall anſwering, euen to ſuch obiections as him 
ſelfe frameth . For the firſt there fore; yee are to underſtand, 


that in the Treatiſe it ſelfe , thus ſeemeth to be the generall 


iſſue by him tendered, againſt which he would argue: vis. 
the forcing of oathes by Ordinaties and Iudges Eccle- 
ſiaſticall, generally to anſwere to all ſuch queſtions or 
interrogatories, as they (ball demaund or miniſter, 
touching either the thoughts, words, or deedes of him, 
chat is to depoſe. Vnto which in the title is alſo added ano- 
ther challenge, for that they are miniſtred of office, by the 
Tuages. So that he conceiueth exronioufly all proceeding of 
office to be anely in cauſes Criminall; and in this reſpect 
alone worthie to bee chalenged , becauſe it is done by the 
Iudge, without proſeciction af a partie, 

©.» Nonwe if bee doe reaſon (as ice pretendeth)) acainſt ſome 
matter practiced by Iudges and lawes Beclefiaſtical in 
this Rcalme ; then by charging them with exatti 


aarber, for men generally to anſwere voto all thei 
theughtes, wardes , and deedes, that they ſhall be 


enquired 


of 


to the Reader. 


but mildely ; it is a dem vntrue, 
aus imputatiom, both co rags = rt toc 
it ſelfe. . 7 it were miſtalen by him through 

yet was it ouer great raſhneſie » thas to beds eullelluck 
as be in =, eſþe le er mo hee perfelth | bur 
knoweth not, But . it were w ully doue, then muſt 1 weeds © 

ſay, that he peruerted and wreſted the matter in controuerſic 

| of ſer purpoſe , to make the men and whole calling odjous; aud 

1 to giue the better tang (in ſume mens taſtes) unto 

thoſe Cart-loads of contumelies , and ſpitefull *reproches, * The Laines 

; wherewith throughout the whole Treatile ie pleoferh him — — 
to churge both — their proceedings; as (in part) ſhall v. 
by $22, 8 appeare. 

For the ſeconde point of the three: hee firſt defineth an 
oathe : then hee ſayethit us 4 part of Gals worſhip: hee telleth 
the ende and inſtitution of oathes by Gods Lawe : and that 
they are either priuate — : hee ſheweth the neceſſitie 
of it in — iuate ſuites : and what things are is be obſer- 
wed by him that taketh it, and what by the Magiſtrate ,that 
gineth it: likewiſe hee ſetteth —. 4 — in pert ) cer- 
taine caſes, how an oathe «ſed in ſo home T emporall Courts; 
and how it r ln Com 
Allwhich, 7 Iwill not greatly now trauenſe with him, But 
bereupon bee ene that the oathes ex Officio ed in 
Eceleſiaſtical Courts, are againi Gods Lame, Common 
Lame, ne Cinon ve 5 * — 

So that if he minde to reaſons out of thoſe emiſſes, it 
needes be gathered for him to thus effect, Tom 
. Juthe lam ef God gn the Common a Canon Lowes, 
we finde oathes thus and thuepreſcribed, andwſed: 

But the oathes miniſtred in CourtesEccleliaſticall rou- 
ching matters Criminal, are cotrary to the preſcription and 
%: Ergo. They are * to thoſe three Lawes. 1 
B 3 I. 


exquiredof of, that I ſpeake 


umme 


The Epiſtle 
I will omit that thus reaſon concludeth not neceſſarily, be- 


ex meris particularibus : becauſe it might bee , that 
though ſundry othes 7 thoſe three Lawes were in deede of 
ſuch forme; nenertheleſſe other there may be alſo farre diffe- 
rent; and yet both ſorts allowable. 
But for anſwere I ſay , that the Aſſumption, or ſecond 
propoſition ( which muſt be vnderitoode ) in by the Treatiſer 
not once mentioned much leſe undertaken to be proued, but is 
talen vp by him as graunted, which in tructh s fy by vs 
denied. For it ſhall bee prooued (God 3 at there is 
no ſach contrarietie as & by him ſurmiſed , no nor great 
diuerſitie betwixt the othes there miniſtred , and thoſe, 
— * Scripture mentioneth, or Common Lame pra- 
ctiſeth. 

= touching the laſt point of the three: Hee maketh it 
464 eee. vnto obiec tions that may be made, for 

aſſertiam of ſuch othes as hee i h: if hee can but note 
2 Ference betwixt the things reſembled together. though 
fe 


rſitie bee not in the point, for which the compari- 
on i made: no, nor in any other point, that is 1 
2 for example. EA 4 man 4 _ that — 
cond comming may bee compared to the comming of a thiefe 
in the night, _— for the ſecreſie thereof, and want of 
expettation; ſhould hee well confute this c iſon, that 
woulde thus ſay : No Sir, that is untrue, for there ij a great 


diuerſitie betwixt their commings: becauſe Chriſt commeth 
to deale inſtly, but a thiefe to doe vniuſtly ? But to come 


neerer home : If I did thus, viz. The received wſe 

the am Sora — mew connſell when t 4. 
ſwere to lnterrogatoties, i; not againſt the Rules of luſticeʒ 
therefore no 1 there, why the like wed vſe in the 
Chauncerie, ſbonlabe counted againſt Iuſtice: pray ye, 
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ſhould he reaſon ſoundly again#t it, that would anſivert it in 
— 2 2 Sir, there u 4 great dinerſitie berwixt theſe 
mo Courrtes : for the one proceedeth Criminallie, to in. 
fuel penalties for the Queene , the other but Ciuillic for 


prinate amendes in equitie , vnto the F hee 


ſhoulde anfwere thus: The Lordes f the © aſell bee 
: in the one, but not ſo in the other? — 
s (being not the ſame) there in dinetſoties and yet 


a —— 22457 us concludent ; if there 1 


he h brought. 

2 if then the — of that Treatiſe ſal bee 

founde pon diſcufiing , to labour of fome of theſe three in. 
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ſiaſticall Iudges through the ſides of Papiſts, for their ra- 


ging againſt Subie cte, aud treacherie to their Soueraignes, 


in former times: 3. Hi reuiling the proceedings Eccleſia- 
ſticall, which he there impagneth : 4. His untrue e 
tions and ſlander of theſe rent And laitly, the pre- 
tended impieties ſuppoſed thereby to be committed, with the 
dangers and penalties , that hee chargeth all ſuch to haue in- 
curred, which haue bene dealers in ſuch prattiſe of Eccleſia- 
ſticall Iuriſdiction. 

For the firſt + theſe : as where hee termeth all that pra- 
{6 that part of Eccleſiaſticall Iuriſdiction( whether Or- 
dinaries or Commiſſioners) by the names of Inquiſitors, 
rough and rigorous exactors, and offenſiue butchers: 


| Chargeth them to cloake and ſhadowe foule matters 


vnder glorious and painted gloſſes, beautifull ſhewes, 
and fained pretenſes: that of their Iudiciall Courtes and 
Conſiſtories, thus ſaying of the Poet i verified, viz. 

Vida iacet pietas, & tergo cæde madentes 

Vltima cceleſtiim terras Aſtræa reliquit: As if they 
had there murdered or vn put ſome to death. 

Mhere hee _— , that Ordinaries challenge or aſ- 
ſume to themſelues the goodly name and title of Spi- 
rituall men: that they are men to whome the ſauour of 


gaine is ſweete, and therefore ſayeth of them, Auro lo- 
quente tacendum eſt. 


Thoſe Doctors alſo which by commandement ds (as afore) 
ſeeke to inſtifie the courſe that he oppugneth, he calleth (tho- 
rome contempt) Engliſh Doctours: « terme wſually ſa- 
ſtenea but wpon ſuch, as beare the name of learned, and yet 
beſides Engliſh (their mother tongue) perhappes vnder- 


tand none other Uunguage at all : yet the meaneſt of ſuch 
Doctors can tell, that a Publican differerh — Cale. 


Cour, and that regula Iuris ſignifieth not an example 


— | 


Jo (like « Sennor Soldado) 1 of them 
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or precedent, at both which be ftumbleth,. He file * 
renkes 

into more then two quaternions, * ouldiers which 


kept S. Peter were . as F if throwg rams, hs 
quaternion of them were not 3 to be lac in 
h in abraue 


with a meſſe of ſuch as himſelſe is; or as thoug 
reſolution o 1 le valour, be valued them by doz- 
Rows bog toge encounter them all at once, like as 
ſangle Spade, ian 
tible Barbarians. 
He termeth them alſo (im ſcorne) Learned Canide 
4s if he would inſinuate, that the litle still they haue, were in 


the Canon lame onely, which he nameth the Popes Teſta- 
ment: aud as if their degrees of ſchooles were taken in that 


Sion. W — 1 A Amr that their — 
_ 3 30 57a —— (for t 
wiſedome thereof) by t e 
_ — of yeeres, the — er the Ci- 


uill nations of the world ſaue one. — it. 
greatly skilleth not, but Tullie, 4 man more wiſe theme 
Sade we it exceeding great commenaations. 4nd all the 
Chuan worlde( ſauing our ſelues)ar * not 28 of rea- 
on, for well eſteeming and practiſing of it. For the courſc ef 
2% Boden eie the liberall ſci- 
ences, in the languages called learned, and perhaps in ſuch of 
the vulgar alſo , as be of any commendable nate , and in other 
725 of good learning. 75 F they 0 accordingly 
tea, thei hy ) ma. bee. many.wayes 
_ ) a bebo to 10 eruice of th ir Countrey ; as 


earning is ee all to 
— — ä 7 gar 
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malepert Apparitours, Meſſengers and Purſuiuanti: 
1 me but eriall 
= pine rs bad — TEE x8 


fer Temporall. 

3 3 2 —— — 
wherewiih be r / ates former 
times, ave bent 6 ar ar through their — to 77 
all the Neuerend fathers, and others nome living? 


of Office aint ſome of hus dur 


4s deepely into his indignat je For haue 
eee 
55 5 — — 2 . 
1 in ) Pa- 
—_—_ laue bene aralt with is the 
7 1 

Le r what ende 17 kk 
Imacitive g the Popiſh x 

haves? So he? 10 Se to rope teri 

edges — he ryrocteoof 

them to followe, in that — — 
— no may truſt him vpom his burt mord) 
brought in by che practice of the Popith Cleargic: 
nd therefore hoe ſayerh , that Biſhops nowe practice 
Antichriſtian decrees, and Popiſh Canons, the ve- 
heades of that Helliſh Cerberus of Rome, and the 
ynewes of his icall authoritie: For elſe this 


tyrann 
were but running of riot, and "vine u acai the 
Moone. 


Of this ſore are theſe þisather peeohes alſo, vis. bar the 

Pa ical Cleargie moſt — practiſed the 
— : that they finding iv 2 fitte inſtrument to main- 
teine-their, a anche and totyranniac ouer 
the 
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the conſciences of good men, moſt impiouſly viola- 
ting the lawes both of God & man, impoſed this ma- 
ner of corrupt oath vpon the people: ihat they were ſar 
more cruell then claudius or caligula: mad men, gree- 
die & deuouring Wolues : that they ſed( with delight) 
their fierce and cruell mindes : that inizedin 
cruell maner: that they forced men with rough and ri- 
gorous termes of diſgrace & reproch : char they were 
mcrcilefle magiſtrates vſing ſudden and raging com- 
mittance: that they promiſed in verboſacerdorali, iſthat 
be ought worth: and he calleth them vnbridled Clergie 
men, Phatiſaicall Clergie men, vniuſt & lawleſſe men, 
with their bad practices and fond intentions: merci- 
leſſe Ordinaries, with their extraordinarie and lawleſſe 
wer : their actiam cruell and accurſed dealings of 
arous bloudy biſhops, murtherous mindes and 
2 iniquitie of — ; — a Barbarous 
courſe of inquiſition. He inueigheth alſo at large, again 
their hy pocriſie & feined holineſſe — e 


porall poſſeſſions, as = —.— of pride, preſumption, 
and vaine pompe of the world. Truly if this kinde of miſ 
likers, had that 1 A 55 


litle of temporalties which is ſtill left, 

hible they would be meyinf be doubted: but I durft under- 
tale for them, that they will ſe no great pompe mn hoſpira- 
litie, nor in any thing els ſaning in words. Likewiſe againſt 
their ambition: for he affirmerh that three Archb. infor- 
ced aboue the kings of the land: againſt vſurping & en- 
croching vpon thekinges iuriidiction by Popiſh pre- 
laces, to bring cauſes to their coſtly — — con- 
ſiſtories: againſt bringing in (by them) of ſorrein de- 
crees, corrupt canons, and ceremonies ofthe accurſed 
See of Rome: againſt their chiming of exemption from 
taxes — any other whomſocuer, then by the 
| C 2 Popes 
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Popes authority: and againſt certeine clergie men, tha 
( ket pr ions. 377m on with great ob- 
ſtinacie) againſt the paiment of a ſubſidie* zs if lay men 
| had not done (rebelliouſly) as muchas theſe did obſtinatehy : 
Againſt tie Hugh biſhop of Lrncolne, who (hee 
ſail) as aluſty champion of that irregular confederacy 
drew out his woodden dagger of excommunication, 
againſt the kinges Iudges : againſt a biſhop of Winche- 
ſter, who was outlawed for a wilfull murther, and a 
while refuſed the iudgement of the kings law: againſt 
the Popes collectour who conuented the vicar of Sa/- 
zaſh afore himſelſe, for breach of an othe giuen for 
ſtrength of a bond: againſt the Hoſpitallers and Tem- 
plers, who drew the kings ſubiects into ſuite, before 
the conſeruatour of their priuileges : And againſt the 
roud prelate cardinall 7Yoolſeys court legatine; and 
th his and Nixe the blinde biſhop of Norwich his fal- 
ling into præmunire, for encreching vpon the kings iu- 
riſdiction: Adding alſo a ſlie ſurmiſe of ſame other things 
(in the times of Poperie) to haue bene vſed, which he doth 
but vainely imagine, to be now practiſed by Commiſſio- 
ners Eccleſiaſticall. So that by this tricte of cunning con- 
ue yance, he would induce and draw on hu affectionate rea- 
ders to beleene, the ſame to be now in all biſhops preſent, 
which was blame woorthie in any of their predeceſſours. 
For hu fauourers may not indge that ſuch a man as he, would 
wander ſo farre wide (as he doth) from his purpoſe : belike if 
theſe now do but any one action (though neuer ſo inſtifiable) 
which the Papiſts haze done in times paſt, they ſhall carry all 
the cotumelies,which they (in any other r hare either 
worthely, or unworthely deſerued. Whether thus be a dirett 


Chriſtian courſe, euery one that i in any place of inſlice ſhall 
moſt ſencerely diſcerne; which will 22 with him- 
ſelf 
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felfe, bow vnequall he would indge it to bee, to laut hu owne 
honettie, diſcretion loialtic amd —— meaſured and eftec- 
med of, according to the attions of the worſt men that cuer a- 
fore occupied the ſame place that he now aveth, 

Vnto the third point (which i reuiling of proceedings Ec- 
cleſiaſticall (in thus behalfe) allſuch ſpeeches of hu, as theſe 
following doe appertame: of the whole Canon lawe inai- 
ſtinctlie and generally he ſpeaketh thus: that they be lawes 
and ordinances contumelious againſt God, iniurious 
to Magiſtrates, and eſpecially eſtabliſhed to maintaine 
Antichriſtian tyrannie :Of a» Oathef purgation, or ax 
oathmini#tred to anſwere (in ſome caſes) unto Articles and 
interrogatories criminall, he ſaieth, It is againſt law and 
reaſon; an intollerable error and diſorder: a fowle and 

eat abuſe : hard and vniuſt dealing: vndiſcreere, vn- 
tuſt,and vnlawfull forcing: offenſiue proceeding : v- 
ſurped officious power, and licentious pleaſure, con- 
trarie to all due courſe of luſtice: a violent courſe of in- 
iurious inquiſition, examination, and of wreſted oaths: 
a lawleſſe proceeding which the luſtice of the land de- 
teſteth : that they be vniuſt oaths, and full of iniquitie: 
_— oaths & ſtrong purgations, not healthfull but 
hurtful:poiſoning purgations, giuen for preſeruatiues: 
Catholique oaths: a vicious and lawleſſe inquiſition: 
and laſtly, a prophane, and more then heatheniſh In- 
quiſition. 

The fourth point concerneth hu untrue and ſſanderous ac- 
cuſations of their proceedings, who be Iudges Eccleſiaſtical: 
er where he ſaieth, that ſuch generall oaths (viz. «5 «fore 
hath bene touched, when I ſpake of the iſſue miſtaken) are 
exacted, none accuſation, ſuite, lawfull information, 
preſentment or inditement iudiciallie preceding: that 
the Ecclefraiticall Commuſdioners, _— emſclues high 

3 an 
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and ſupreme Commiſſioners : that it a exacted by eue- 
ry eccleſiaſtical ludge to fatiſhe his icalous ſuſpicion 
of any crime, to appoſe by othe, and compell men to 
their purgation, ot vpon euery bare ſurmiſe and vncer- 
taine rumour: that by the like reaſon (vnto the practiſe of 
thi othe) there ſhould bee erected a court of Inquiſiti- 
on, more then Spanith, to ſiſt and ranſacke (by othe) 
moſt ſecret thoughts: 1 vſed by Ec- 
cleſiafticall _ are not certaine, but doe fooliſhly wan- 
der at the doubtfull will of a ſlie and ſubtill appoſer: 
that hauing ſnared the ſillie ſubiect, they doe either (a- 
inſt lawe) enforce him to act uſe himſelſe of his moſt 
ecrete thoughts; or contrarie to Chriſtian charitie, 
— humanitie, conſtraine — Op anſwere _— 
is naturall parents, &c. And that in defenee— of theſe 
«buſes, diuers euen of the learned forte, doe great 
violence to the Statute, 7. Elz. cap, 1. wreſting the 
ſame to a wrong ſenſe: all which are verie calumnious ac 
ciſations. 

The fifth and laſt point of his laniſh and looſe ſpreches; 
concerneth the impieties, dangers and penalties, wherewith 
he chargeth all that haue delt in any ſuch Eccleſiaſtical cauſe, 
As firſt,that it is agreat and prophane abuſe of the holie 
name and maieſtie of God: that Gods ſacred inſtituti- 
on is thereby greatlie peruerted: that it is hurtful to the 
Church — common weale: that it is a great indigni- 
tie to the Crowne : that they vſurpe coniſance of 
pleas: that they doe no leſſe then Thorpe ſometime 
chiefe Iuſtice did, who (as much as in him lay) broke 
the oath which the king is bound to keepe towardes 
the people : that they are violaters of the king, and in- 
iurious dealers againſt his Regalitie, Crowne and king. 
dome: nay rather laie violent handes on him, im- 


pugne 
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pugne his royall throne and ſcepter contraric to the 
policie, Iuſtice, lawes, cuſtomes, and freedomes of 
this kingdome ; yea contrarie to the lawe of God it 
ſelte : that hereby they impugne the royall preroga- 
tiues vnited to the Crowne, with the breach of their 
owne oaths; eſpeciallic if they haue taken the oath 
for the maintenance of the ſupremacie royall, where- 
of hee maketh ſome doubt (as it ſeemeth) and aduiſeth 


them of this danger, as a * welwiller : that it is playne er 


extortion and wrong vnto the partie. And lathe, that 
they are all offenders, and doe incurre the forfaiture of 
the penall lawes of Premunire. 1 
. 585 abe far of this matter bee ſo bigge, his 
termes ſo biting, his s ſo confident and ie, 
e 2 2 Is there not (in defence of 
Iuftice ande, ſo many good and great learned men in ſeuerall 
profeſſions) great occaſion offered to haue it examined; whe- 
ther the force and weight of his reaſon 5 will beare out this co- 
pious harueſt, and hote raging feuer of wordes, or whether 
theſe wordes were but vſed becauſe matter wanted ? What 
weight and moment his reaſons are of, us not of this place par- 
ticularlie to diſcuſſe , but ſhall bee reſerued tothe 
partes of the Diſcourſe following, And 1 mill not ffriue 
by bare wordes to returne theſe of-ſcowrings of « fowle 
mouth and a de filed penne pom him agayme ; further then 
muil needes cleaue fam to himſelfe , the Autlour of 
them : when they ſhall (by reaſon) bee wiped off from the 
oy charged, and ſo are to rebound backe , pon their 
rt owner. | (1; 

nd to giue yon an inchling (in the meane time) that 
it is not other wiſe like, then to fall out ſo * It jhall not bee 
emiſſe , a little to conſider how gingerlie ſometimes hee 
treadeth in this matter: and how here and there himſclfe 


minceth 


if 
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minceth and qualfieth the ſtate controuerſie,as it were 


the 
waiuing hu firſt iſſue 3 — nr all thoſe his former 


high lookes and braue termes. For firſt be granteth, that di- 
uers — the — oe wars” wad 
confidently, (mean 4s I take it, ) 
of the — laws) that theſe Ps he im- 
pugneth, are warrantedby the Statute, 1.Eliz.cap.1. and 
can he (whoſoener he be for a man) ſhewing no more, yet ſee 
more herein then ſo many of the learned ſort can, that be of 
an other indgement ? 
And though he exclaime (as yee have heard) mightilie, 
that thus kind of oath is contrarie, and a ſtranger to the 
lawes, Iuſtice, and policic ofthis Realme; yet in the ve- 
rie cloſing vp of his treatiſe hauing ſayd, that it was neuer 
in vre or vie by any Ciuill magiſtrate ofthis land: 
— us forced to adde thereunto this x- 
ception : v3. but as it is corruptly crept in amongſt o- 
— the ſiniſter iſes and pretenſes ofthe 


Romiſh prelates: 2 , that yet it hath bene 
vſed of long time by the Ciuill policie and magiſtrates of 


this Realme : noting them withall, I know not withwhat 
other abuſes, & being onerrought, which belike they alſo 
ſhall heare of, as his leiſure will permit hum, if they pleaſe him 
— 4 Bo > 
Likewiſe, going about to anſwere iection that may 
be made, 2 1 . of thus othe by the lite approoued courſe 
in the Starre · chamber: he vſeth theſe woraes as a reaſon of 
hu allowance of ſuch proceeding there : viz. The Starre- 
chamber requireth an anſwere to matter in fact, done 
either to the iniurie of a priuate perſon, or hurt to the 
publike State. Then (iy ike reaſon) if Iudges and Com- 
miſſioners Eccleſiaſticall, ſnall but require this oath to 
anſwere matter in facte (ar is very trueth they doe — 
er Ofper- 
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otherwiſe) done to the hurt of the publike State, ben a 
the cauſe in controuerſie thus farre yeelded vpby him. Bas can 
he (in deed) thinte it reaſonable and inſt, to Von ſuch oath 


for nt of an iniurie done but to a prinate perſon in 
his temporal. goods, or ſuch like : and ſhall it bee in his iuage- 
ment vmiuſt and unreaſonable to be exatted for diſconerie 
andreſtrant of ſuch enormities,which cannot be denied tobe 
iudiciall both to the ſtate of the Church c Common weale, 
wherein Indges Eccleſtaſticall moſt uſually doe prattiſe it?V1- 
habemus — tentem reum. 


trà non d 
place of the Treatiſe, he ſharpely inueieth, for 


In another 
that as Ir as Eccleiaſticallninifterrbe or oath- 
before the partie be permitted to hane the Articles. Nym in 
hu ſhe wing erences betwixt the proceedinps by Com- 
miſſioners hr and the avg ane of 


them us thi; that the 725 hath the copie of 1 of the 
erde the mech. perk bin 9 
raue ere i 
So the Information in the Starre-chamber' bee = 
made ore tenue : {ers tags 
that as ſometime, and upon 5 
3 to * 
defendant buue & copie: nor nl ne ear te 
ſell, when he anſwereth but interro rowne fact 
or knowledge. For (in deed) the defendant inthe Starre-" 
chamber rs Cathy counſel, whe he enſwererh to Inter- 
— — into Articles, hut only is allowed counſel 


for for the 1 of his — Bill into duc 
forme of law — the matters | 


le An leben * For 
ot hay onable, that c direct lie 
the matter and as it were to anſwere not this 


— 
uo 


. 
” . . 1 5 1 CY E-. 2 1 
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ſnatched at 
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uouſlie puniſhed. . N rather, as a writer inthe Ciuill 
law aduiſeth.: the coumſelll exen to the bill of Information) 


owght to tell the defendant to thus effetF : Si hoc modo re- 
89 quidem cauſam: ſed fi aliter quam ve- 
ritas ſe habet, perdes animam. 

Furthermore, in one place where he reprehendeth forced 
and conſtrained oaths; hee limiteth his megring by theſe 
words,viz.in that generall maner: which as as efore he had 


ſurmiſed : viz, to ſift generally all a mans thoughts, 


words and deeds, and that without any accuſation, or 
complaintprecedent: ſo that it is not ſimply the vrging o 
them to take oath ma criminall cauſe which grieues him, or 
1 to be condemmed: but to dur it in that generall maner, for 
all thong bits, wordes and deeds, If then no ſuch matter be (in 
very trueth) euer prattiſed,the man (it ſeemeth) will eaſilie 
bee reconciled againe-vnto them, whom hee ſo eagerlie afore 
a Vp. | & | 
Laſtly, in one part of the Treatiſe hee fpeaketh in deed a- 
gainſt oaths incriminall cauſes: but it is with this taxa- 
tine reſtraint: eſpeciallie (ſeicth he) in cauſes af life and 
death,contrarietathe lawes af this realme: ſachar. if it 
be not mini i red in any cauſe of lite and death, wo, nor yet 


in any cauſe of newtilation of limme uu ven tructh it is not 
now by any cht eccleſiaſtical, a thing moſt notorious) then 
there @ wdeeuſeof ee, eiche 


io che lawes of the 
reale, ar unte himſelf. And therfore for thu time the Trea- 
riſer, and thoſe whichexerciſe Iuriſdiction eccleſiaſticall, 
may ſeeme (in ſome braten maner). to bee growen againe to 4 


pretie kind of pacification; hold as wel, C& as long 45 it jhall. 


But there ic anothes partie alſo, that perhaps will venture 


to rip vp agayne the ſeames of this greene peace, if hee 

not (in — fort) bee ſatiſfied. For there came 9 — 

handes a good while after the former. 9 
II | ores 


to the Reader. 
Notes (without diſcomrſe) that are delivered abroad into 


hands by writing; being commenaed to be gathered 

2 eat NE tin Binnie, — 
aud in what not? It beareth this title, Notes to prooue the 
proceeding ex Of ficro, and the oath and ſubſcription 
which are now required, to be againſt the word of God, 
the ancient Fathers, and Canons ofthe Church, and 
the lawes, liberties, and cuſtomes ofthe realme of En- 
gland: the proceeding of Office, and the oath requi- 
red, though e telleth not how he concetnes is 20 bre requi+ 
red, (as the Treatiſer did) doe both fall intothu diſputation, 
which we haue in hand. (As for the ſubſcriptionʒ (vpon o- 
ther occaſion) that may hereafter elſewhere be debated. The 


es bel and ſorted imotheſe 

tl, are by himſe ted i ſrurraii 

heads : viz. Firſt, teſtimonies out bf ancient Fathers; 

chat do millike the proceedingex offci,andoat now 
| 


vied: Se , Engli that haue refuſed an 
milie bach Mental: Thirdha the proceedi 


againſt heretikes in Englãd, without exacting an oat 
& c: Fourthlie, the Canon lawe teaching Inquiſition 
and . —— officioÞy oath. Fiftly, another order 
e yet in cauſa fidei, and not otherwiſe. 
Sixklie, the biſhops proceedings contratie. Seuenthly, 
the la wes of d. Eightlie, the maner of the reuo- 
cation of the proceedingex officioin king Henry the 8. 
time. Ninthly,the maner of debating of that cauſe in 
thoſedayes. 1o. Sir Thomas Mores reaſons for main- 
tenance of proceeding ex Officio & the oath, with ſum- 
marie anſweres to them. 11. And laſtly, Inconuenien- 
ces which come by the vſe ex officio, contrary to the 


common lawe. For proofe of ſome of whith (eſpecially the 
PrP his ſo penrflinqutaton el of pct, (withu 


YEnears 


The Epiſtle 
rehearſeng their ſayings) oct of the ancient Fathers, coun- 
ſels, &c. that for mine owne I muſt e that 
the 2 vines Tee ok A Fw 
eat v;ſhed, leaſt I had too reſolntelie defended a mat- 
r and as it were 
rainſt the generall conſent of the olde Primitiue Church 
2 which 1 meane not (God willing) eafilie or raſblie to 
ſwarne . But when I had approchedneerer, I well diſcerned 
thu my feaxe tobe all in vayne, in that they had neither bau- 
ner d;ſplaied, nor weapons bent againſt ths cauſe, but rather 
againſt the faces of the aduerſaries thereof: as may plainelie 
Teens mee r ft fmple Di: 
courſe exſuing. 
 Tmay well reſemble thu dealing of the Note-gatherer 
wnto i ies and ſuch 
op 


hot 
embellſb 


ould 


canſe — neuer came within them . And perhaps I 
ſane him from ſuſpicion of a greater fault, (that & epther 
want of iudgement, or of wilfull peruerting of the ancient 

Fathers) if ſhould freelie deliuer my conceite in this be- 
halfen which u, that hus leiſure ſerued him not, to looke 
what was indeede contained in thoſe places, which there hee 
quoteth: but that hee did ſet them Bs wy 


i 
of the Pies or Indices of the ſayd ſeueral bookes, whereſoe- 


wer the bare wordes of In ion, of Accuſing,of Oath, 
or of Swearing was For I dere awowe that hee which 


ſhal read tig in the Authors themſelues, will indge, that ma- 


ny of them were gathered together in condemmatid of taking 
0 . any 
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to the Reader. 
any oath at all, (an errour holden by the Anabaptiſts) abi 
being truely underſtood to the circumſtances, the 
places ſerue neither the one turne nor the other) rather then 
that by any colour, they may be wreſted to — _ either 4. 
gain r 5 ie s criminall, or againſt pro- 
herefore (if it be not too much) ſuffice, to 


= ; 02a our of Office. 
eneralitie, touching the ſaid Trea- 
aer eee 


ry 
tiſe and Notes. are undertaken, for the whole 


ſubſtance of thems, to be here and there an/wered, in this ſia: 
pl djfonrſe enſuing * 


THE CONTENTS OF 
n 


I Targa. ee, 
2 Beeren teaser — — 


ciall point of their voluntarie iuriſdiftion, where there is no partie which 
| 3 — prope —— 
are of Ecclefiaſticall conuſance, and how farre. 

4 Generall * „1 


mentarie ot Matrimoniall, are of 
5 any ores ebony monary ne 


— —— 

6 — forright ofriches belong 
and how fare, erg otro beende eee 
ſo o fplaces of buriall and Churchyardes: and of penſions, mortuaries, ob- 


— 
right to haue a Curate: — and to 


8 hk. — — 


Eccleſiaſticall iuriſdiction: — — — — 

das, and how farre the laſt of theſe is there to be cotrected: alſo of diſturbance 

of diuine ſeruice, or not frequenting — 
3 9 


br ing in C 

cleſiaſticall authority , 1 
| —— gre — reckoned, be —— 
iuriſdiction: and proofes ſubieQs, lay ox other in 
cauſe eccleſiaſticall. TD. 'F OO * 

11 That lay men may be cited and vrged to take oathes in other cauſes, 
chen Teſtamentarie or Matrimoniall. 

12 The grounds of the two next former opinions examined and confuted. 


13 ir e (at the Common law) in 
iudges ec icall : and that the prouiſo touching hereſie, in the ſtature 
n cleſiaſticall commiſſionets thereby autho- 


14 Thatby the ſtatute, her Maicſtic may commit authoritic, and they 
2 vic for eccleſiaſticall cauſes, attachments, impriſonmenta, and 


15 That an eccleſiaſtic all perſon may be deprived of his benefice without 
r 1 — 


16 That atter forte an excqmmunicare perſon may be otherwiſe 
puniſhed then ypon W capiendo; 2 thar the ſaid writ may 
and ought to be awarded, vpon contempts riſing on other cauſes ecc leſiaſti- 
call chen any of thole ten crimes that be mentioned in the ſtat. 3. E. cap.23, 
17 Of aprohibition, hat it is : where it lieth not, and where it doth: and 
how it ceaſeth by a conſultation: and of the writ of Indicevic, 
or mifolding ofthe two ſpeciall ſtatutes touching Prem. 


THE 


Part.t. 


THE FIRST PART OF 


an Apologie of certeine proceedings 


in Covxrs EcCcLESIASTICALL, 


wherein is chiefly ſhewed what matters be inci- 
dent to Eccleſiaſticall conuſance,and ſo allowed 


C HAP. I. 
That 4 ſenerallregallaſſent 6 is not required to the , of enery 


e F no Canener Conflitation &, 
72 might now be pas im vre, — — 
Ae ee bad ve- 
opinions 
cel. 


might be 
— — 


LH WS ä — — ſhooe 
Fer none that exerciſe ordivarie 
—— none that 2 which by the 


oppugners m—— _ Caray or otherwiſe then 
oflaw, vnto euery Neither in trueth, for 
the infinitie of it, it, 7 1 trou — to procure ſuch aſſent 

from her Maieſtie, for euery — 3 dlmectveredls 
Realme(from time totime) 8 to be vſed. Now if 
Ordineries (from whom either mediatel 4 
pellations do lie vnto her Maieſtie in the Chancerie) by reaſon of 
the want of ſuch aſſent, vnto the execution of euery 
canon, ſhall (accor — ding to this conceit) haue nothing — 
then cannot the Qncemei neither (to whom 
from Ordinarier doe come) any thing wherein to beſtow 
their trauell: and therefore this ſeemeth firſt of all meet 
to be cleated, UI Cm in the firſt tanke. 

The abſurdity of this op whoſocuer were the hatchers 
of it) will eaſily 2 matters teſtament ary & matri- 
monial (which allthey grant to be eccleſiafticall) right — 


2 An Apologie of certaine | Chap. 7 . 
and ſundry other cauſes (which ſhall be alſo ſo to be) 
ſhall not, ne can not, by reaſon of this want, be diſpatched (as 
now they are) by eccleſiaſticall imriſdiftron, and yet can not 
dealt in by any other autlioritie, according to any law, now in 
force: then is there a maine imperfeRion in the policie of this 
Common weale,viz, For men to haue a right, and yet no likely or 
teadie meane to come by it: and for groſſe oftences to be com- 
mitted (that ate by law puniſhable) and yet no man ſufficiently 
authorized to execute ſuch lawes, 

The iudgement of whole Parliaments kept in ſeuerall Kings 
and Qzeencrreignes (ſince that act, whereuponthis fancie ſee- 
meth to be grounded) ſo many as haue had cauſe to ſpeake of 

the juriſdiction eccleſiaſticall, doe alſo fully conuince it. The 
' 25.H.8. ca ig. ſtatute for delegates: 


ions from the — ements of Ordinaries, be 
17K. ea 20. thereprouided for ?. Likewiſe two werenot long after 
ptis.op.7 prouided in aſſiſtance of iuriſdiction ordinary, and for the 
and ſpeedier recouerie of tithes in Courts eccleſiaſticall, accor- 
ding to the courſe of the eccleſiaſticall lawes in that behalſe. 
4H. i. And thei like was alſo enacted for recouerie of penſions, procu- 

TOE rations &c, withholden, 

4 1.8d6,cap.z, Inthetimeof K. Edward the fixt, in *a ſtatute ( ſince repealed 
by queene Marie) a great number of particular cauſes of iwriſ< 
diftion ecclefiaſticall,are there (by the way) rehearſed; that Ordi- 
neries & other eccleſiaſticall [mages might, and did then deale in. 

In the time of queene Marie (before the ſupremacie was gi- 
1E p. 3. uen vntothe Pope) the 5 act for not d;ffarbing of dinine ſermice or 
preaching, remrueth the iuriſdictipn that Ordimaries then had, for 
puniſhment thereof, by lame: eccleſiaſtical, ouer and aboue the 

penalties (ofnew) thereby inflicted. 
5 1.Eliz,cap.z, In the Queenes Mareſtier® timethatnowis; by the act for v- 
niformitie of Common prayer, Ordinaries &c. may enquire &c. 
aud puniſh the relations of that aft, by cenſures chc. as heeretofore 
hath bene wſedin like caſes þy the Q neenes eccleſiaſtical lawes, 


The 
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Er. 1. proceedings mu Courts Biclefiuficall 
- The Statute De excom, capionds; reckotjerh”. 
ly)diuers Crimes and offences Ecc/o/ieffioall; puni 
iuriſdiction, which were hindered much from puniſhmene 
apperteined , for want of due execution of that writte De ex- 
com. capiendo, and therefore prouideth remedie therein. Which 
neceſſarily argueth the continuance and approbation of execu- 
tion of /wriſarttion Eccleſiaſtical by Ordinaries , without further 


obteyning ofleaue. 


By the ſtatute againſt periurie ( made at the ſame time) it is * 5,Eliz,cap.s, 


ptouided, that it ſhould not extend to Court: EcclefiaFticall : but 

chat offenders in perlurie, or ſubornation in a Court Eccleſiaſtical, 
ſpall and may be puniſhed by ſuch tſual andordinarie Laei as here- 
roforc bane bene, and yet are vſed and fre the ſaude Eccle- 
fiaſticall Courts: which prooueth the vſuall practiſe of /nriſdittion 
2 p99 hitherto vſed (without any ſpec iall aſlent) to be 
Ihe ſtatute againſt eſaris prouiderh}) chat ſuch 
boue ten poundin the hundred by yeere, ſhall (not wichſtandin 


vſarie as is a- 13 Eliz.cap.4, 


the other penalties there newly inflited ) be alſo puniſhed a 
corrected (as in times paſt ) * Lawes Eccleſiaſtivall. And by 
the * ſtatute of dilapidatious, the remedies that by the Lame Ec- + 13. Kl. e. 


cleſcaſbicall were (afore) giuet againſt euecutots and adminiſtra- 

tors of incumbents; are there extended alſo to donees and alie- 
nees; to be ( by the ſame authoritie) dealer with. In the which 
clauſes of ſtatutes, there is no repoale of any former particular 
ſtatute or Lawe, nor any generall now ane conteined. And 
therefore, ifthoſe Parliameurt had bene of this iudgement; that 
no Canon might now be put in vre, without the Rojall aſſent fuſt 
obtcined, there woulde haue bene added theſe, or ſome like 


words, viz. They the ſaid Ordinaries firſt obteining the rojall aſſent 
the putting in vro of ſuch Canon, 45 they minds in that canſe 10 
proceed by: that (withourall ſcruple of datiger)their pro- 


ceedings ( ſo appointed to them) might haue bene warranted. 
But being altogetherneedelefſe, it is no maruell though it were 
—_— For can ys — needfull — 
o is a ſufficient erhad, when as it is giuen to 
— — for s Lawe x Enn 


Laſtiy, the ſame ſtatute out of £ which (as I conĩecture) this % Hf. e 


E opimon 


— — 
2 


wth 
. — 


1 


wb . > 
Widen nk 


opinion was ſtirred yp,doth eſtabliſh al Cavons which be not con- 
tr ariant nor v to the Lawes , Statntes , and cuſtomes of this 
Realme, nor to the dammage or hurt of the Kings prerogatine Rojall, 
that they ſhall now flill be vſed and executed as they were afore the 
making of thas alle, till they ſhould be viewed ce. by the 42. perſoni, 
ce. which is 2 done. But ſuch you vſed — 5 
out any expreſſe or particular Royal aſſent (ftom time to time 
. 2 Rillbe * any ſuch newe. 
aſſent, For to exact it were (in very deed) to bring in a quite diſ- 
uſc of all ordinarie ecteſcaſtirall Iuriſdiction in ttead of vſing it: 
which hitherto (from 7 Chriſlianitie) and in all ſuecee · 
ding times, hath neueriheleſſe bene pratiſed, 
This opinion, as an arrow ſhot vnaduiſedly at the Biſhops,glan= 
ceth off chem, and woundeth very deadly the fauourers of the 
new Diſeipline (in whole behalfe it was framed. ) fot they ate ſo 
farre from taking expreſſe leaue of the Prince, to put euery af 
their Conſtitutionrec ical in vie, that they holde, her Afa- 
die hath nothing to doe to make or eſtabliſh any Charch-laver, 
And the clauſe for yſe of ſuch. former Cauns and Canſtitutram: 
ſnodalafore mentioned. us then were ted afore that time, will not 
belpe theexerciſc oftheir gmodicallcoſtautions made long after 
in a Conuenticle, called together by their Moderators writ. But 
belike (when they ſet yp ) the ſtatute of ſabmiſſion of the Cleargie 
ſhall be turned into efron of ſubmnting the Princes ſcopter, 
to the rule of their Presbyterie in all Church matter. 
Ihe chiefeſt colour and pretence forthis opinion is taken 
as I coniectute) out of the now reuiued ſtatute made in K. H. 
e eights time, of ſubmiſſion of the Cleargie. But the wordes 
thereof doe plainely diſcouer the weakenes of ſuch collection. 
for it is not enacted ſmply, that they ſhall vet put in dre. ce. any 
conſtituions &. hut according to therr abous ſaid ſubmiſſion and pe- 
tition, which was, that they Avas enatle nor put in vre am new 
Canons, & v. in their Conyacation wit hour the Kings rojallaſſent and 
aurhoritie in that beba/fe..Otherwiſe there were a flat contratietie 
dere repens) hee Fon ener hey nth 
repeated) w anon | 4 
ualities thereby limited ) are 2 to be yſed. For it is 
ere ſaid ,ſhallbe now ſtill vſad and execmeed as they were * 
ah ; N 


POINT OT 


1 


Er. I. procte lig incurtr Btleflaficall, 5 


King, the ſame ſubmiſſion and former Acte is repeated, 

the very body of the ſtatute (touc hing not putting in vre of Ca- 
wons,8c.)the ſame modification(as aſore) is retained, viz. Accor- 
ding to 1 the Clergie, which concer- 
neth onely newe Canons, For of thoſe that were then already 
wade, the very ſelfe ſame ptouiſo ( as afore is ſer downe) appoin- 
teth, that they ſhall flill bee vſed and executed, 4s the mere befor 
the making 25 either of thoſe Atts, Which was, without any 
expreſſe aſſent (as by this opinion is enforced) and is therefore 
neither requiſite,nor almoſt _ 
 Ihauealſoheard ſome alledge 
for vniting of all Eccleſiaſtical [nrrſdiftronto the Crowne; againit 
the exerciſe of Iuriſdiction by any Ordinaries: which (to mine 
ynderſtanding ) is a very fimple collection. Belike they meane, 
thatno Iariſbition en is vnited to the Crowne, but there muſt be a 
Commiſſion vnder the great Seale(to warrant the execution of it) 
vnto him, that is to exerciſe it. Then mult euery Steward of a 
Leete, euery Conſtable, and ſundrie other Officers be driuen to 
procure like warrant for the execution of their Temporall oſti- 
ces, for (I ruſt )it will not be denied bytheſe men, but that all 
ms am authoritie and Iuriſdiction, is by Lawe alſo vnited to 


In deede this reaſon would ſerue againſt eitherthe one or the 
other Iuriſdiction, if they were not deriued and claimed from the 
(owne, but from ſome other authoritie immediatly; as the Po- 
piſh Clergie did theirs from God, by the meanes and direction 


the making of that Alle. And where in! the 27. yeere of —— KG. cx5, 


le. 
the *clauſe ofthe ſtatute, made 1. . . 


of the Pope, Vea euen another Parliament ſheweth, howe 3 1 Elz. . 


farre this collection is from the minde . of the makers of that 


Lawe. For that very clauſe 7. EA. a. 7. (together with her 
1 — Patents, directed _— Ann de and 
conſecrating eArchbiſhops and Baſbops) is in the Pre- 
— go a ſtrong proofe without ſcraple and ambigni- 
- tie, that the authorities and 2 1 I 
be thereby giuen vnto them, from her Aſaieftie, And 
— opinion doth remaine deſti- 
tute of any ground of Lawe. 
E 2 CHAP. 
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6 An Apologie of certaine Chap.2, 
7 „ 0 nene - be oon, to be of 
| iribution to be t 

Y * 6 — — — 
with a diſcourſe of Biſnops certificats againſt perſons excommu- 
| nicate,being a ſpeciall point of their voluntarie Iariſdeftion where 

here ts no partie that proſecnteth, ; 


le next opinion, viz. That by the lawes of this 


(though it draw deepe) yet it hath not ſo large 
Da reach, nor draweth ſo great a compaſle as 

former. For this leaueth ſome ordinatie Iuriſ- 

diction Eecleſaſticali in theſe two caſes; where the other (vpon 

the matter) ſweepeth away all. But if this be ſimply true, then 

Wu the former mult needes be fe For if ( by Lawe)an Ordmarre, 

f | without more a doe, maycite men in theſe two cafes, then may 

ſome Canon, & c. (by _ be put in vre, without any further 

Rojall aſſent to execute the ſa me. Mi 

But if it ſhall be prooued true, that (by the Law of the land) in 

ſome canſes beſides Teſtamentarie or CMatrimonall, an Ordinarie 

may cite: Then this opinion that in no canſes beſides T eftam 

| or Matrimoniall, an Ordinarie may cite (being the contradictorie 

1 thereof) muſt needes ( according to rule of reaſon )be prooued 

| ö falſe. For it will not be denied by any, but in what cauſe ſoeuer 

S ” anOrdinariemay deale,in that (ifneede be)he may vſe 


citation. All matters done by Bybops (who onely be immediate 
Ordinartes vader her Maieſtie) either belong to their order and 
degree, as ing of Miniſters or Deacons, cõfirmation oſchil- 
| dren, dedication of Churches or Churchyards,&c; or to their Ju- 
bb riſdiction. Their [wriſdittion is of two ſorts : the firlt is vo/untarie, 
| that is, when thoſe whom they deale with, doe not Rand againſt 
it: (and ſuch for the moſt part, are Inſtitutions, probate of Wils, 
| i and committing of adminiftrations,viſitations,Certificats of B.- 
| — the Q. Courti, ordeining of Reall compoſitions in mat- 

1 ters ecc call, c. (922575 5, 
But ſomething muſt here be ſaid touching certificats of Biſhops; 
becauſe none ſo fit aplace hereafter doth fal out, for this matter. 
Alittle Treatiſe ſet out in the time of King Hemy the eight, and 
| priared 
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Part. r. 


ed by Berthelet, 
Real the B. of Rowe had not, ne 
ie here)doeth * thus write of 


euer to haue had 


rai of a r —— 
2 „it ——— 5 Conrtes; but ; 
tificate is not admitted. And — 
caſes admitted at the common la we, ſo haue ſundry 

authoriſed their Certificates duely made into the Queenes 
Courtes, in certaine other caſes, 

Neuertheleſſe, I finde two caſes in the ſaid Treatiſe, where the 
Certificate of a mans excommunicarion from a Biſhop ,ſhall not 
diſable the partie excommunicated from his action: as regularly 
ex communication doth when it is duely certified. 

For firſt, if « Biſhop be a partie to @ ſuite and doe excommunicate 
bu aduerſarieʒ ſuch excommunication (though it be certified) doeth 

not diſable his adner ſary in bus action. 
Secondly,? where an ation of debe mas brought by a executonr, 
and an excommunication vnder 4 Biſhops ſcal was pleaded againſt 
ſceb executonr; this was adindged no good plea: becanſe the execu- 
tom was not to reconer to bus owne vſe: and 
is alledged 14. and 21. Hen. G. But if this were the 
and reaſon of ſuch iudgement, then where this 
found true in facte : as it may often happen, + 7004.09 ug 
chattels be great, the debtes and ſmall, and where the 
executour hath clanſulam de reſidues by the will, viz. allthe rem- 
nant of the goodes and chattels bequeathed to him: it woulde 
ſeeme to me (vnder correction) that in ſuch a different caſe , the 


lawe alſo ſhould be otherwiſe: becauſe much commeth tothe 
executours owne vſe in particular. 

This certificate of excommication by Biſhops of all the others 
is moſt in vſe: and would be of more vie, tothe great cõmoditie 
of her Maieſtie (eſpecially vpon the ſtatute de excoms, capiends) 
and to the terrour of ſundry malefactors: were it not for the 


chargeablenes of that courſe vnto Ordinaries (whom the tenth 
man that is certified , doeth not ſatisſie againe and for the ma- 
nifolde abuſes about the execution of that writre,commitred by 
ynder officers: and were it not that, iar« & bbertates , the Lawes or 


E 3 | rightes, 


belet, cam preniegio, (proving that by the lawes of 


any eſe certificates, If N 
(faith he) Excommunication,Baſtardy,Bigamie, Depoſition,or Do.. 


2 Ibidem ca 4; 


4 * 322 
r a 
33 — * 4 —_— 

« 
- 


ro ied dons 3 
— . in theſe dayes ——. 
as was meant by thoſe actes of Parliament, which doe exacte 


| CG othes for obſeruation and defence of them. 


It is a libertie peculiar to this Church of England, aboue all 
the Realmes in Chriſtendome , that I reade of : that if a man 
ſtande wilfully fourtie dayes her excommunicate, and be 


toget 
Nana interlin. accordingly certified by the Boop into the Chauncerp that then 


pz.Regit-65d. he is to be committed to priſon, by vertue of a writ directed to 
the Sherife. Notwithſtanding, that in one __y t (inthe Re- 

AH Eiter) of this writ,it *is ſaid; quidbninſmods noſtrum,de gra- 

e ia noſſra proc 

"Y Foranote inthe ſame booke ypon the ſame worde (vſed in 
another writte)doth teache vs;thar ſuch clauſeis but vſed,pro ho- 
nore regio, etiamſi ad d de iure tencatur. And it appeareth by ſun- 
drie olde precedents of writtes there, that the grauntingof this 
writ, is by lawe required: as wherein a writ de excommunicats 


4 Reg. abe. capiends * itis ſaid: as regia ſacroſantts eccleſie in ſms 
W e r undry other vrrittes of that 
Dr . — 
b.& cg. b. 9. lie, which is the Common lawe of this Realme. And there- 
„mad pg. 69.4. in other precedents of the ſame writte,the King faith * thus: 
Nolumus quod libertas eccleſiaſtica , per nos vel miniſtro; noſtros 
7 Thidem, —— ine, 7 Ia & libertates ec« 


clefiaſticas illaſa volentes in omnibus obſeruari. 

In theſe Certificates, the Biſbops , and others, hauing in ſome 
caſes authoritie to certifie (as the — of Oxford, the 
Cuſtor Spiritnalitatis of a vacant See, and the Biſbops Official, and 
Wear general ipſo in remotit agemte) that they make none errour; 
muſt remember to obſeme theſe three thi ings. Firſt, that it 


— be ® expreſſed therein, that the partie againſt whom they doe 
. .f. certifie, is excommunicated —ů — they doe 
for the leſſer excommunication (as ha ppely for compan 
with an excommunicate per eh man not be im — 


plbide, Secondly, chat 2 that he was by name and particu- 
larly ſo excommunicated; andnotin groſſe, in companie of a 
multitude (as was often done in elder times) or indefinitely and 
in 3 as when the BB excommunicated 8 


1 1 X 8 4 7 
3 EEE 6 = «a SI, X7% 


* 
4 * 
— 4 » + 


Parti rocecdiogsinCourti Bvclfaflicall. þ 


ſhould violate any part of the great charter, For that eccommu- 


ſaith Furzberbert in 
aalen eee cory ue — 


ray, 12 inferiour officer vnder the Bibep or his: Reg. in bee. 
eArchdeacon, did excommunicate the partie certified) yet mult rig.pag 69.b. — 
8 Certificate runne, that it was done neſfra ancoritate — 

But that the expreſſing in the certificate of a cauſe 
ofthe excommunication,is at the — — 
quired; I cannot gather — of the Regiſter , or of 
Fitzherberts Natura Breninm. held! 

It is true, that when the ing is ypon any of the GER 
tenne crimes mentioned in the ſtatute , made for that ſe; * a 
n be expreſſed in certi- 

e. 

Neuertheleſſe, when the proceeding is v a Gebete 
cf eccleſiaſtical coniſance, orin matters — cproanaryr 
or for tithes &c. an an 4 AO > 
partie; therethe Common lawe (as it was 

Nowe — —„— — 
wherein no particular originall cauſe, but one 
— — on Wee — 


&c.the Court beleeueth, without further trauetſe or exa- 
mination, namely in ſundry precedents of this kinde of vrittes, 
is onely c 53 thatthe partie . 
ſnam origi- 69.4 
nall of his conuenting, out af which ſuch comamacie grewe, 
is not at all declared; and yet the certificates were allowed to be 
good in lawe. 

3 — ofthe 1 — 
more aritie be founde; yet is it enerally , as the 
„ the 
Court, to which it is directed. For it is * certified, that a partie 4 Dibpg65>. 
———— ——— bur — 

in non certis licitis W 
— — Pann 

| Andasthelc Certificates doe only in generality mention the 


* Reg.in breu. 


3 b.& 
in Pk 


pag 35. 71. b. & 
72. 


re An Apalegiedfcertaint i 1 Ch. 
parties rontamaries, and diſobediences: ſo is there alſoa prece- 
dent there, of crimes themſelues certiſied but in a generality, 
whereupon a writ of excommanica!s capiends, was neuertheleſſe 


| awarded. For it is i teſtified that a Clerke excommunicated prop- 


ter mauifeſtas offenſas ſnas, was appointed to be attached, and 
thereupon impriſoned. 

Notwithſtanding this be a ſpeciall right and libertie of this 
Church of England, yet is not this writte de excommuntcato ca- 
pied alwayes to goe foorth, and vpon euety certificate whatſo- 
cuer of a Byſbop, or of other thereunto authoriſe; albeit the cer- 
tificate be coatriued into neuer ſo due forme. For if he that 
did exeommunicate, be himſelfe for ſome ſuppoſed contempr to 
be attached at the ſuircofthe partie certificd: then ſhall the exe- 
cution ofthe attaching of the partie excommunicated be reſpi- 
ted, till the other plea of the Ordinaries attaching be detetmi · 
ned: leaſt otherwiſe the parties ſuite againſt the Ordinarie ſhould: 
be hindered by his impriſonment, Vet it is tobe vnderſtoode, 
that a Biſbop ſhall haue S gc ypon his owne certificat, tou- 
ching an excommunication for cantumacie, incurred euen in his 
predeceſſours time. 3027 

But albeit the certificate be duely made, and the writte de ex- 
communicato capiendo be the awarded foorth: yet if there 
be looſe or corrupt execution t by the Sherife, or by his 
vnder officers; both the endeuour of the Bi, and care of the 
© agen to haue contemptuous perſons iuſticed, are wholy fru- 
ſtrated. Though this careleſneſſe in times paſt wete not ſo com- 


„Reg in be. ait · mon as nowe it is; yet it 4 ſeemeth by the e liar and Plaries in 


pag.6 5-8. 


the Regiſter, that Sheriſes, and their ynder officers were then al- 
ſo ſlacke ynough, to perfourme this part of their duetie: howbeit 


5 Ibid. pag. 65.b. it is teſtified by the Kings writ in this behalfe, 5 that the vndue 


execution of it, redoundeth in contemptum manifeſtum regu ,epiſc 
Copi dammum non madicum & gr anamen, ac mris Eccleſie q 


nem manifeſtam. In which regard, ſuch a negligent Sherife is (by 


lawe) vpon a writ to be called into the Court, whence the wric 


iſſued; there to anſwere ſuch his contempt. 

The effect of the writ de excommunicato c , (when he 
hath his duc courſe and execution) is double, Firſt, pon the ve- 
ry certificate ofthe'Biſbop, the partic excommunicated, — be 

* debarred 


Parts, proceedings in Courts Eetleſiaſticall, rt 
debarred action in all the Oe Courts, — eau 1 Nou. nat, br, 
by him made from the ſentence of excommunication, he 98-65-4, 


deliuered out of priſon;or haue a Saperſedeas then 


is he not to be batred from action in —— 
or of the ſentence of excommunication, Secondly, the* partie is * Reg.in br orig, 
to be impriſoned by his body. Per cor has ſum ſecnndum conſue. "55535. 
tndinem Anglia, infticies, dunoc ec, This iuſticing by bocy ac- 


cording to the cuſtome of t gad is committing to priſon; and 


that 3 without baile or m e. Nither* doth the writ de bo- bo nh 


iands, lie in this caſe, Now a man being thus in pri- g.Elz.cop.3;, 


mine r 

ſon, I in law but two meanes of his delivery. The firſt is, —— * 
by ſubmicring himſelfe to the i. This ſub on may be in 

two ſorts : either by preſent ſari fac tron, at or immediately ypon 


his deliuery ; or by cation put in, that he will hereafter performe 
———— — nulla inde falta . TTY 
2 —— ita ca, prout moru eff, de parendo may- 

deliberamitʒ idcirco cr. where 
— — 


caxtion (by the party encommuni- 
bee . —— 


— , enioyne moſt incon- 
— — yore — 
ciouſly perſiſted in excommunication, — 
ſhould now be truſted 3 ſecurity firſt afore 
his delivery. This clauſe of thoſe writs in the \ Fitzber- 
bert? dothtranſlace thus into French, wiz. de — 7 Non. nat. br, 
ordinances & rele: de ſeimt eſyliſe. 1 99 
Vnder the clauſe in forma inrs, is that other part of ſubmiſſion 


conteined : which is preſcribed by the law eccleſiaſticall in this 
uri. 


n of — 7 — yr lex er 
prionedvponth at writin the Regeſter, where a eim- Rep.in brorig 
2 offered e aer to his (the * 674 
2 5 in; but yet could not alone 
— — — 
eccleſia illata, as the writ 
2—— F ———— 9 Reg in br.orig, 


alſo of thus writ obſerued, as they «ae. * Pag.65.a.b,63.4. 


Ididem 65, 


pag.63<, 


» Ibid.pag-66. 
b. & 67.4. 
Nou. nat. br 


12 An Apologieof certains 
And in another writ by words more generall, yet tending to the 
ſame purpoſe, viæ. ad ſatisfaciendum Deo & ee eccleſia ſaſſi- 
cientem expoſaut cantionem, To ſatisfie God,wviz,, for his continued 
contempt of the keies & power of his church: and zo ſatufie rhe 
church, aſwell for the euill example and ſcandall giuen, as for the 
needleſſe charges that he had put the officers vnto, to bring him 
to conformity. For it ſeemeth when a cantim was put in onely 
thus: de parendo iuri & mandatis eccleſie, in forma mrs : that by 
reaſon of the generall conceiuing thereof, ſundry tooke occaſion 
to wrangle & quattell wich that, which was after enioyned ynto 
them, as iſit were not conteined within the words ot meaning of 
their canon. and therfore that clauſe that ſuch ſhould ſatisſie for 
their cantempt, & for the iniary to the church, was often vſed inthe 
kings writsof that nature, to auoid all cauill, and for more full ex- 
planation. In ſuch caxtion, two things beſides are required; the 
one, that it be idonea & ſafficiens, as appeareth by all the writs in 
this behalfe, that be ſet downe in the Regiſler: the other, that it 
be offered by the party, Who is to ſubmit himſelfe. For it is ſaid 
in one of thoſe — 5 v. Idem M. cantionem em pig no- 
ratitiam ſmuxra intentionem mand ati noſtri prædicti) de ſarisfacicn- 
do de buiuſmod: comtemptu & minria, ante quam a priſons prædicla 
deliberetwr, offerre debet & tenetur, For a camtion is not impoſed 
by the Ordizarre, but is accepted by hun ypon the parties ſub- 
miſſion and offer therof; when he to be abſolued from 
the cenſure, and delivered out of priſon. 
But what may be reckoned to be idenea & 
finde not determined or colligible out of the 
mon law. One kinde thereof which is ps itia, a caxtion reall 
or by gage, is mentioned in the next allegation afote. And in 
that it is there ſaid, the party ſhould put in camtionem ſaltam pi 
noratitiam, we are thereby giuen to vnderſtand, that the courts 
of Common law doe take knowledge of ſome other kindes of 
cantions beſides this, and accounteth ofthis, as being not of the 
molt grieuous ſort of caxtiens vnto the partie. | 
The word Cawtio is a terme taken out ofthe Cimill law ; for 
which (at the Common law) they vſe ſecuritie or obligation 
&c. ther what be the ſ kindes of camtions, mult be 
taken out of that learning. | 


C . 


ens cantio, I 
es of Come 


Part.. proceedings in Camus Eecleſraſticall, 1; 

Caution in Ciuill law be of three forts: one is Frdeinſſcria, as 
when a man bindeth himſclfe with ſureties to performe ſome- 
what. another is Pignoratitia os realis Camtio,as when a man ga- 
gerh his plate, or morgageth his land for performance. thelaſt 
is Inratoria cautio, as when the party which is to pei forme any 
thing, taketh acorporall oath to doit. By the Ciwlllaw, a Iudge 
is not bound to accept of this laſt, vnleſſe the partie will allo 
ſweate, that he is not able to put in either of the other. And 
therefore where Ordinaries doe promiſcuouſly at abſolutions 
accept this uratorie cantion offered de mi, & fand 
mandatis eceleſie, in forma iuris; they doe mote then they ſum- 
ply need to doe; and rather gratific then doe any grieuance to 
the partie, as ſome haue thought. 

For ſeeing this hath bin the molt vſuall, nay (for a long time) 
almoſt the only caation giuen at abſolutionsʒ that they may law- 
fully ſtill accept it, is made manifeſt by ſtatute, vx. ſammg and 
reſeramg to all archbiſhops and biſhops, and all other; ham 3 
tie to certifie any perſon excommunicated, like amhoritie to ac cept 
and recete the ſabmuſſion and ſatis fattion of the pain fon: 
communicated, in maner and forme heretofore ſed, and lum to ab- 
ſolne and releaſe. &c. 5.Eliz., cap. 23. yet is not any of them ſo 
ſimple, but he will thioke either ofthe other two (if they be of- 
fered) to be better ſecurity then the parties bare oath; amatter 
ſo little regarded of moſt men in theſe latter times of this bad 
world. For ſari eſt incumbere rei quam perſone : Reall ſecuri- 
tie is more ſafe then 

Now 9 ſuch cantionis — 0 the A — ac- 
cept of, for the parties e ofthat which ioy- 
e r. him f ſhall 8 needs be forced to ſend for a — 

biſbop himmſelſe, 


i quod noitri oft in 


e 


F3 taken, 


2 Regiin be. orig- 


pag· 66. a. & nou. 


3+ 


i - 3 Nov, nat, br, | 


ke, that the biſhop, or hee at whoſe certificate the partie was N 


A 
. 


14 _ certain Chap. 2. 
taken, may command the ſiriffe to deliuer him out of priſon, 
But what if the Ordinarie ſhall refuſe to admit ofthe caution 
offered, and thereupon to releaſe him, albeit the cantion be good 
and ſufficient : ſhall the partie remaine ſtill in priſon? Nay, the 
writte de cantione admittemda, is prouided for remedie in ſuch a 
caſe, This not deliuerance, after ſufficient caxtiqn offered, ma 
happen either ypon negligence & delay in the biſhops vnder- of- 
V ficers ; or vpon hisowne wilfulnefſe, Vpon ſuch vnder-officers 
delay; as when the wy willeth them to abſolue the party ex- 
Reg. n br,orig. communicated :in which caſe "the ſbiriffvis not to make deliue- 
Nat, dat been. rance, till it appeare vnto him, that the party is (indeed) abſol- 
Rae, ued. Neither is*ſuch official'or arcbdeacon bound to certifiethe 
ſbiriffe, that they baue receiued letters from the biſhop to ab- 
ſolue him : but the ſbiriſe ought to go or fend to them, to know 
the truth, and accordingly to make deliverance. If it happen 


vpon the hib one wilfulneſſe; in ſuch cafe I finde two de- 
| Reg, pag. cc Hees obſerued in proceeding: for firſtꝭ there goeth a writteto 
Nou. nat. the biſbop himſelſe, that he admit of the caution, and alſo that 


6. . pe command the partie impriſoned to be deliueted; ot elſe the 
king will doe that which apperteineth to him, in like caſe to 


— epaire tothe biſhop, and on the Qacemes behalfe moniſh 
pag.s;d, bim, andeffeQually require him; that taking firſt ſuch cation, 
he command the — — — and that ifhe ſhall re- 

fuſe in the ſbyriffes preſence to doe it, then the ſbiriffe himſelſe 

Reg. pagey. a. (taking 5 fuch — him) doe deliuet him. And 
if the ſpiriffe alſo ſhall appeare to be neghgent or wilfull; the 

5 Reg.66a, © partie may haue the like writte to the Coroners. But they muſt 
: likewiſe firſt (before they deliver him) take ſafficzent caution of 
him, viz. de parendo mandati eccleſic in forma iuris : & de [atis- 

faciends tam de t qui de minria eccleſic l s. 

Ifthe ſbiriffe be too forward, fo tharthe byſbyp feareth that he 

7 Now. nat.br.. Will deliverthe” priſoner by eoulour of fome write, without ta- 
2 — king ſuch cation, as may bei len; then may the bi- 
4  ſbopurchaſeawrittorhe fte, that in no cafe the loner be 
dielmered] exoept in his preſence, he offer to the biſbop tditionems 

| SY ſaltem 


* CY 
_—_— at 


Part. r. proceedings in Caures Breefuftcal, 15 
n at the leaſt a gage ot reallcaution, ** 


— in deede defiver him'ur of priſon 
without ſuch ſofficient cantion (which in the * Regiter is thus ex · \, : — 2 
preſſed; mala inde fatla fatiſfaftione, — cantiome —— 
mort mandatis Eccleſie,in ) then muſt a 
Writ goe — Chancerie ,-forthe new attaching of 
the . — alſo a Uenire facies for the Shiriffe ; 
that hee doe appeare and anſwere his c For ſuch his 
dealing, is there ſayd tobe, Ia læſonem bbertatis „con- 


n 5. Thus much touching the 
of deliuerance of TE un eh 
mourofpriſon, —— — — 
on out of priſon, is * uperiour 
— Iudge, from the ſentence — gi- 
uen 2 aiaſ him p pn, or as voyde and erroneous. For if hee 
217 den mult hee needs ſubmir himſclfe, 
and offer caution, ſays But if bee hokde himſetfe 
peed 1 om dealer will wt bm : then 
ought he not to be enlarged ot of priſch, eAppella- 
. made to the ſuperiour Eccleſiaſhcall ws is the 
onely competent and able (ity that behalfe) to deter- 
mine; whether hee haue bene debe proteeded wich, and tight- « Rex;peg;6s:d, 


fully excommunicated, Jurte © anonic as or not: as*ap. N ene 
peareth by ſundtie of theſe Writees in ey and other pag.64,c. 


gat d from the eden are 
becauſe pon the —— 1 vrhom it 
was niade; Alley ceaſe to bee his in that cauſe. 


Secondlie, for 3 that the nature of an ation is, to put the Ibid.pag.c8.2, 
eAppellant into the ſame ſtate that he was in before the 
2 
—— 


befulneſſe that js in the mene time of the va- 
of. r 
ſence of the Judge to hom the Appellation is made ma — 
there the partic Appellentis — alben 
—— 
his 


eee 
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10 An Apologie of certaine Chap.2. 
Appeals, which ma ha prooue to haue bene iuſt. 
= — comer in his behalſe, againſt 
K = Writte de excommmnicato capiends, is awarded and 
gone foorth, that he hath appealed : and yet it doe not authenti- 
abe lo appeate by pablike inſtramom there ſhewed; yea (for 
the moſt part) euen where ſuch pabliks infirument hath bene 
r ' ſhewed 2 W — —— Shi. 
— that he doe warne Biſbop, an * ecute 
65. en 2 ie impriſoned; to come into the coutt, and thete to ſhe 
Keppagab, £2 auſe why the Shiri > ſhould not ſurceaſe from attaching him, 
x deliver him * — Wi 7 ret — the 
Appellation d In Writ allo (tor re) 
is — che partie (ifhee bee taken) either, ſhall bee 
; e & brought? y into the Chancerie, vndet ſure and ſafe gard, or elſe 
Nau us bt. pag, {hall find ſufficient maio that ſhall radercakefortim ba. 
65. die for bodice, for his apparance in court at the day pre- 
fixed;alſo that he ſhall proſecue his Appeale, and that hee (hall 
receive and codure han the coun tag ON thinke good to order 
+ Reg.pag.70.b. — es yea-? that his — — ſhall ſafely euen tedeli- 
him againe to the ptiſon where he was; if ic — 

— —— all ſo ordet it. 
Now if the Biſbep, when the proceeding was Te 
hoſe inftaxce it was; oe 3 the See fa- 


or at de pott, (vnto 
a which day the cultome of the Chancerie is to c the Pro- 
ceſſe)the is the partie to be delivered out of priſon; ſo that it doe 


thathe hathin deed 1 


E by pab llt mſtrument 

pag. po. b if the — tha prolermedeithe 
654. ſeluesorby 3 and 

hee —— — impriſon r or his a not come: 
then a Writ for the reattechment of the excommunicated per- 
ſon gocth foorth to impriſon him; vntill hee ſatiſſie tam de con- 
22 ininrja ecclefie alata. And likewiſe an eAttach- 
2 reel 2 fa. 
c e Biſbop, ecuted to re- 
ceiue —— e esd this courſe of 
Scire facia before th ſeeme chieflie to 
dec whenys Keen de that ſome cauſe 
my 


. 


Fart. t. proceetingrin Cortes Ecclefuatticall. 17 
may be alleaged (ycheſe he haue inecceſt) eee 
— — centi dwhen b 

I no ſu ma ,an y very 


— 


firſt . 2 


Neuertheleſſe Ce this 0 the partie muſt within the yeere of; Mile Rea 
his Appeale,by witneſſes or othe; prooue his Re in proſe- — we 
cuting his Appeale with effect. 

For chere are precedents of ſuch Writs inthe Regiſter, where 
no Scire facias before the Saperſedeasr went any — a 


yn — — — — 
fato C. per pr — — precludatur, quomnus dit 
appellations, ſme neg oſeques poſſit in forma inris, ec. marmne 
ky WS ATI IERT wo 
, e. And thus farre ofthe ſecond means of ing 
YT anexcommunicared out of moor other means 
3 thentheſetwo, (for my part) I haue not hitherto ſound mentio- 
3 nedinanyScatute, or any report ofthe Common lawe; Gough 
I haue carefully ſought for them. 
Nowl willreſume againe (after this long, ' burTeruft notvn- 
neceſlarie digreſſon)che ſec ſecondmemberofecclefiaſticall luriſ- 
| diction; called contentroſa Iariſdictis. That is, when ſuch matters 
. de handled;a ainſt which lome partie ſtandeth, or is delt with 
cghereby ag dal hi will.Ifirbe r iu iſdictromu, whether 
1 D danentfibendcommald] or elſe for a 
crime there le, (wbich are the heads of all iigiaa Inriſ- 
Alias eccleſraſfticall) i it cannot be intended, that — 
quem res agitur, the partie to be delt againſt, —— — 
ptoceſſe appeare, & frõ time to time 
times by colluion wthe plaintife. And in this reſpect 
thers it is ſaid, that indiciũ redditar in inmitt: — — 
lee eee ce Thr his will, and 
willing inough to be gone if he if any cauſe, be- 
ſides thoſe two, — the Ordinarie may law- 
fully dealein; it — a matter alſo he may vie a 


citation 


'£ 
* 


Ariſtot. in lid. 
poſter, Analyt. 


e vnder the generall terme of reliqus ara Eccle- 


14 A Apologie of aertaine du. 3. 
eee. pee perle. 
nigurt in conſequentiam. 

But that an Ordinarie may deale in ſundtie other cauſes be- 
fides cheſe two t ſhall appeare both by Statutes (which are the 
— eſta and by the ents and 
vncontrolled opinions reported in the bookes of the Conunon 


lawe. 


In diſcourſe whereof will appeare 


not onely' win, that the 
matter is ſo, but alſo uin, g invie u, — reaſon 


y, and ii hat 


maner and ſort it is determinable or e there: being three 
principall queſtions to be the petſect knowledge of 
— at is to be : and ſeruing in theſe controuer- 


ſies to ſom further vſe andytoſite which may lighten you inthe 
— of the diſputation. 

Purſuing therefore the two former heads of that part of Ec- 
cleſiaſticall Iuriſdiction: firſt the matters ———— 
demandable and determinable, are either robe 
meere Eccleſiafticall (by the authors ofthis opinion) viz Teſba- 
mentarie and — to the firſt whereof (for aſſinitie 
may not be termed Teflaments,) 
ref the deads 


ſuch others (claumed to bee Eccleſiaſticall) — (by 
this opinion) in controuerſie. All which (I thinke) may bee 


And theſe are either ſome duetie ariſing at firſt 
eiſe of voluntarie luri and yet by deniall 
GO reall compoficrons ——ů— — 

a4 8 foy 
vor growing due only vpõ exerciſe of ktigions Tmriſds.. 
tian: — ro the — — 
ons, fee: of, Sr.) or are due to others attendants in the 


Court, 0 ſees of Wenne eee ee J 


ö hal K 


. 
* . 
* 1 2 n , 


a... 


ro are theſe: Same, v 


Part.r, proceetingsinConrts Eceleflafticall, 25 
orelſe they are ſuch as are due to CAfiniſiers inthe Church, that 
haue no title, as wage: for a Curare, or a Cleri or vnto a Adinifter, 
that hath title. Andikis right of a Aſiniſter that hath title, tou- 
cheth either ſe incident to him, as to name the Pariſh 
Clerke : or concerneth the whole trie and intereſt in and to his 
benefice,orelſe toucheth but his maintenance and liuing. His an- 
tereft and title tendeth either to ta it when he pretendeth 
iuſt title to it, or to reteine it being in his poſſeſſion, or elſe to reca- 
ner ii bereaued or ſpoiled ofit. 

The dueties which concerne N iniſtert maintenance, are 
tithes of all kindes Oblations, Obuentions , Penſions , Ciortnaries, 


Charchyard burialevc. Or laſtly, ſomething, that 
is due to a — — Chopin eee 
ſornice,or Sacraments them, or = 


to therr Church to be delinered, or for a Pariſhioner ta be 
rie with the reſt to reparations of the Churc — 
the buying of bookes, of Viewſies, vr ofocher and 
requilices in the Church, -- 

Concerning crunes & offences claimedto be | by la 
Hache Ecelafeafcallthey may 2l(Ithinke) be reducedto ſome * 
of the three heads, rouched byS.Fex/rvir. aobeing ei- 
ther to Pietie vnto Gal to Inſtice towards ou vor Sobrretie 
toward; our ſelues, That which is againſt Godz che Latims cal by 
the name of m pieramthat which is againſt a mis neighbour, they 
terme Farimuʒ and that which a man deſigneth againſt himſelfe, 
num. albeit the two laſt be often — — any 
curious obſeruation oſſuch proprietie of wordes. 

Againſt Pierce to God -warder,ave — ſreamng, 

t yep acraments,periuriein | 
— Court lr diſfurbauce of dinine ſernice, vo- 
the Sabboth, and ſuch lite. Contrary to Ja- 

\ſuboruation of ein 
a Court Eccleſiafticall: violence to a Mmiſter, ſacrilege; da- 
trons not building of a Church — nan... — 
Church-yard; not « Church or Channcell, — 2 4 


—— ſort; or when a AN AC 


Church warden v 
count of the Church ſlacks, _"—_— & ee, en. 


_— . 
* 
I — 2 
1 s > Wt 3 . 


made for tithes „ bis tithes; m 
for tithes mot paide; bunden to gather or carry oney 


ſed for redeemnng corporal penance , and contempt 
Fo eat fin pany viewing Chanch or 
C and ſuch like. againſt Sobrietie are theſe: all 


„„ | Dvdpilegieefeertainh | Chips, 


Incontinencic (not made death by Te lawe of the Realme) he- 
ther committed with — is -— — in blood, for- 
bidden either in generalie, or by ſome degrees Leitical, 
or with one of his alliance ſo e, both which are called 
inceſt: or committed by ſuch whereof the one is married, which 
is adw/terie + or where the one of them hath bin maried, termed 
by ſome ffapram ot where both be ſingle, termed ſonplex form- 
catio; or whecher it be marying of two wines, or bring maried vnto 


ments there adminiſtred; interdictiam of ſome certaine ae, (as 
not to marry, whiles a ſuite warruworall dependeth) and r - 
mumicatius, the leſſe and the greater. 114 TY 

I doe allo finde in writers of the Cimil and Eccleſiaſtical lawes, 
certeine offences affirmedto be of eccleſiafticall conuſance: which 
may ſeeme (cuen in this Realme) to be ſuch, albeit I doe not ex- 
preſly reade them to be ſo accounted, in ſtatutes or reportes of 
the Common lawes. As for violation or perturbation of libertics ec- 


— chſiaſticall : for admitting of excommunicated perſons , vnto 
ge lee forrheliſt ation or teſtimonie in a fem poral Court: forging of letters and 
—_—_ pans matters ecc/efiaſticall, as teſtimonials for ordeining &c.or vſing 
b. 


and them in practice wittingly : ii excommuni- 
—— — ves. RE places 
ol good Chriſtians: abbettoxrs and voluntary 
company keepers with perſons excom- 


Part. r. proceedings in Cuurti Ecelefcafticall, 2 
| "CHAP," nnen | 
That matters in the former Chapter adioned to teflamentarie and 
 matrimoniall cauſes ( properly they be not off teſtament or 
matrimonie,) are of eccleſiafticall connſance , and home farre. 
— = Ouching ſuch as I haue adioyned for neeere- 
EIN nefle itie, vnto matters teſtamentarie: 
{ONS I. ff & Firſt a mans left will, (whereby legacies be gi- 
een, but none is therei executonr) can- 
A [not be called a tefament. The like is to be ſaid 
| I of a rodicill:; and a legacie though it be giuen 
by tefflament, yet may it alſo be giuen by ſucha /aft will and can 


(in neicher caſe) be called a matter reſſamemiry, be- 
cauſe it is but 9 or ſucceſſ particular. And 


by ſuite for a Iegacie, neither the teſtament commeth directly and 
Ren to be proued, nor yet to be m—_— But much 
may adminiſtrations and letters ad collig 7 
accounted matters teflamentarie , becauſe they ate commi 
when a man dieth izteftate,orper viam inteftati, Beſides that, the 
courſe of graunting adminiſtrations was not at the common law, 
but came in by 
8 controuetſie ſpringeth)is pretended to haue beene 
As for dinorrę (which by like reaſon I ioyned with matters of 
matrimonie) becauſe it tendeth to the ouerthrowe and diſſolu- 
tion of marriage; it cannot be termed(properly)a matter ofma- 
trimonie: (though no man can be divorced but he which hath 
beene married) no more then blindneſſe may be called ſeeing, 
for that nothing can truely and properly be faid to be blind, but 
ſuch as either once did ſee, or by nature ofthe thing, ſhould haue 


aſtatute; where dizorce is contrediuided and reckoned as a di- 

uers ſuite from a cauſe of marrimonie. 
Likewiſe iattit ation of marriage, becauſe it 
tention ofhim that bringeththe ſuite) to be cleered ofamarri- 
monie or contratt matrimoniall,thatis pretended bythe other par- 
tie;it can no more properly then the former, be called a matter 
of cyatrimonie. As * 
2 as 


by the in- 


e, long after this writte of Prohibition 31. Ad. q. ar. ii. 


I 


eyes: Prinatio enim pre ſappomit habit. This appearcth alſo by 2+H.8,cuuz, 


4; 
" 3 
IF 
: 


Mu Hz. Fr. ments. * Theſe are tobe proued before Ordinaries, 


trey tempore H. nher fpiritwall ani 


. * RT 


25 . Hnbgleef certain cia 
in marriage, who ſeeth not, that it isa meere circumſtance, no- 
thing touching the validitie or inualiditie of a matrimonie ? yer 
neuertheleſſe (1 take it) no man is ſo wedded to his 0 at 
he will deny the conilance of theſe matters to belong to the 


Eccleſiaftiall iuriſdiction, aſwell as cauſes properly termed teſta- 


mentary or matrimoniall, © - 
But I purpoſe to make the matter a licle more plaine, and 
withall to ſhewe, aſwell when and howe ſome matters teſta- 
chemlelues,as the reſt annexed to teſamentary or matri- 
monial cauſes(which Ifiade touched in the lawes of the realme) 
doe belong to the conilance of an eccleſiaſtical Court, & when 
and howe vnto a temporal Court; beginning firſt with teſta- 
in certaine 
places where the lord in bus temporal Court (by cuſtome ) prooues the 

teſtaments of his tenants. 

The (ner lawe doeth not permit an Ecclefiaſicall perſon to 
declare his will, and to diſpoſe ot fuch goodes as he hath gotten 


by Thoma God. 


tradition and repugnancie to the Common lawe, ſuch Canons are 
here of no force, nor in practice, 

' Touching executours,itis ſometimes to be determined by the 
Common lawe, in what caſes, and who may be made an execu- 
; Tax Hy, tour: for a (by the Common lawe) may make her bah 
bol. 23. execntour of ſuch thingswhereof ſhe was execuroar to another before, 
or of a dnetic due vnto her before conerture,or of rent being behunde, 
2p0n 4 leaſe made vmto her for terme of life ,or of a leaſe , or of any 
thing whereof the poſſeſſion muſt be attained by atlion : but ſhe cannot 
make him executonr of that which ſbe hath in poſſeſſiam. for by the 
very entermariage,the is in her bushand: albent,by the Spi- 


ritnall law,afwell m the one caſe as in the other, ſhe . 
band excrmtonr: hich (ſaith Tremayle and From: it 
their law or uo, is not to be diſputed by the ( ummos lar hocauſc we are 
rgnorant, and cannot indge what is their lawe. 


rain, Andifamantbe codemned in cgi in a court eccleſiaſtical, after 


die, 


Leave. Elſe( faith — an — in 4 Sprritnall 


court, and the partie 3 
were no reaſon : 1 none did gainſay it. Bar a * man 2 — 
anexecuronr in a Spiritnall Court, for the teftator: debt : — — — 
teſtator enieyne the — — debt to bum, hee may then ſur | 
ritin Court $, of the imiunctiam and e. And 
155 ſheweth — may be ſued or — 
cleſiaſticall Court. 
Now an Executor may ſue another in a Spirituall Court tou - 


ching his teſtatours goods, in this caſe, viz, fa mar deniſe or Mee 


bequeath corne ur goodi, vnto one and a ſtranger will not ſuf- 

fri cnn oor teſtament for this legacie, he ſhall 2 N 

the ſtranger for it, in a Spiritual Court. But if a m take _ 

executors, goods bequeathed: for this the executor maſt vſe 

of treſpaſſe, and not ſue in the Spiritual Court: for 8 cn 2K. 3. 15. 

wot ſue for the goods of their teſtatour m a Court „but 

— * If 4 a — beare date at Cane is Ner- 22 1b. 2. 

mandie prooued in England , the executour te- 

ſtament haue attion. 9 
Oflegacies or dranſes it will be ſufficient to touch a few 

———̃ K— $ nne 

recouerril in a Court, and not in a Court Temporal. There- 

fore © if 4 termor of certaine land beque 22 — the * 1 


— — where one ſusd ib. 
in Court Chriſtian, for demaſedby teſtament — ON 
med by deede of gift, — 


4 ——— 
the deed of gift ud alledged —— — 
execmor nor adminiſtrator: yet becanſe it was — we 
appr dats ns xy + 1 © lt 
rermined, and the circumſtances to be tried, whether the demiſe were 


ot. And in a man hath ſach action againſt the 
executor for a legacie the Eccleſiaſticall Iudge, therefore 
_ 3 — of hes owne head, take the goods or 1 l. 20... 
Te, ef rep ft erecmonr. 
And — allo elporialy, bevauſe ile Lane death not binde T. a. Hi,. 


G 7 that 


 temperelien, B. bi debts: thecreditours (inveiÞett ef ſuch ch 
'E Ibidem, 


An Apologie of certain Cup. 3. 
that the 22 ſbali be ions * e f — 
» Bro dom lb. g. of the teſtatouy be ſatisfied But becauſe 4 tene- 
cap.16, l . —— in an Eccleſiaſticail 
* Perkins t. Court, bur in the Temporall: therefore the legatarieſ according tothe 
— deniſe ) without further aſſignment or deliuerie, may enter into them, 
after the death of the teſtatonr. 
2 Ack. ah.. Ia man by his teſtament do bequeath goods to the fabric ke 
org.p3g-48-d. of a Church: for this legacie the executors may be ſued in court 
4 Liberties of Eccleſiaſtical. Allo, if * wardſbip or chattelt reall( as a leaſe be bo- 
— queathed by will; a man may ſuc for them in the Court Eccloſiaſti- 
Realme, by lob call, bur mot ſo for lands deniſed. 
ted by Reb,WWier, Tf 45 teſtatony by his teſtament doth charge bis execators pg 
arge )may ſuc for 
in the Court Eccleſiaſticall. When a man (as I doc interprete it, 
being executour or legatary,and ſo enioyned by will)doth refuſe 
to collate or erett a Grammer Schoole,and is therefore ſued in a Court 
Eccleſiaſticall, if be purchaſe a prohibition: the other partie ſpall haue 
a con ſultation. | 
Touching committing of adminiſtrations, by the very ſtatute 
. Whereby they were eſtabliſhed it is enacted, that? where a max 
dieth inteſtate, the Ordinaries ſhall depute the next and n:oft lawfull 
friends of the dead perſon inteſtate to adminiſter his goods : which 


paties,as they haue attion agamft others in the Kings Court, re- 
couer the debis owing to the dead, o in that Court there lieth action 


againſt them, for 

| table to the Ordinaries,as executor: be, in the caſe of teſtament r. 

zH. An. And when ſuch letters of admintitr ation be ſhewed wnder the Ordi- 

vn.ceſta. naries ſeale, or when a teſtament is ſo ſhewed, a man hath no dire 
traxer ſe againſt it in the Temporall Court. 

That to ſequeſter the goods of an inteſtace,comonly called let 

ters ad collgendum, belongeth to the Ordmary,appeareth by this 

„n. caſe: If an ? Ordinary ſequeſter the goods of ax inteſtate to another 

man, and 4 third diſtarbe Here the Ordinary bath an atlion of treſ- 

paſſe at the Common law the ſequeſtration be a ſpiritual acle, 

becauſe he had poſſeſſion yet be cannot haar au aflion of debt, albeit 

actions of debt an this caſe rumuo againſt him. But if the Ordinary de 


as the dead did owe: but they are made acconn- 


ſequeſter the goods (ex officio, or far any contumacie) which gineth 


no poſſeſſion co bimythere 


proceedings in car Eccleſiufticall. 
That diuorcet are of iuriſdiction, i ma- 
— ITE nn 
whereas ition lay in Corbets a in © 12Hyag 
the court, to repeale a divorce, WWE 97 4 
the iſſue ofthe ſecond wife baſtards, w on 
would be graunted ( which may therefore — make this 
point doubtful Jit was not-orthat he Coure & 
ee, of _ but . I 
were compriſed u ell: and ae 
the cauſe, by the Court: and ſoit is? reported 
man giue g — or waka—py0- 1 7.75 
be afterward duurced, it was bolden, that — — may ference — 
wel ſue for thoſe theſe grodr in Ca Chriſtian. But if any further doubt 21. 3 
ſhould ( herein) : pon the former caſe of Corbet remaine: That 
ſtatute which # that dixorces (by appellation) were caried * 24.Hi.ca, 13, 
forth of this Realme vmto Rome , like as other —— 
teſtament, of matrimonie, of right of tuhes, oblations, andobuentions, 
and appointeth how delegates ( vpon ſuch made) 
ſhall determine them all within the Realme, nden 
out of doubt. 
Likewiſe where it is aſfumedby a farre elder ſtatute chat Od. 
naries are] both to certifie and tris of baſtardie and bigamie, which , 5 10.543. pro 
(for the molt part) cannot be done, without the conuſance of di · Cleo ap. a. 


norces,whereuponthe — amps ogy 


Part. r. 


12 As for = the 4 of any, *R in bee, 
at — to a court pot. 

ca;and vpon a writ,are to be certiſied into ncere. rr 
ion of ? R. in bre, 


rap the Biſbop. If 7 a man be ſpoyledofthe wire 
— rc eee o be reſto- 
"A 


— to de her poſſeiion ir muſt be handled io aCourt erh 
call: notwithſtanding ( ſayeth Gooddall in the Booke afote- * Goodall, of 
faide) 2 onely, may haue Action oftreſpaſſe g. ng. 
at the Common Lawe; and alſo a write, de vxore ab data cum lo- the Law —— 2 
nis viri. 

Alſo for a man that liueth aſunder from his wife, there lyeth 

Action in a Court Eccleſiaſtical, Err ine and 

to cohabite with her; as may be gather N — 13. A.. c. 35 


4 199-1 the ſecond; abs whey itis ae * 


. 
17 
10 


20 . Apolorie of certaine Cb 
her husband, ſbal looſe ber dower : except 
— Eccleflaſticall ) doe receine ber — ettes 2 
man torecciue his wife againe — may ( in ſome 
caſe) be vſed, with allowance — of 5 Realme. 
Laſtly, it mn to ſnew here when, — howe, goods and 
. with a woman in marriage the marriage ac- 
— — and en the Coin Ec- 
—— Forbendes one or two caſes — — 
the way) ſo much is implied, it appeareth by many conio- 
© 22.Afſifirum 2 — the Ire For If a * contratt be made be. 


70, pet on. eee to men, that if the one will take to wife the ether; daughter, 

M 16, ien be wil ine lum tenne pound; : ae 

— = _y, it ſhall be demaunded m the king —— — did 
not promiſe the money with his daughter in ut by way of co- 

nenant that he —_— marry e 2 

money with his = r rr 


maunded in Court Chriſtian, 


" 14 84,46, Likewiſe*inan attionof debt, the plaintife declared that be bad 
married the daughter of the defendant, and that he ſhould bane twen- 
tie pownds in rei pect thereof: and by — of all the Inſlices of 
the Common Plies, wen the defendant, it was de- 

0 creed that the plaintiff —— bis writ hocanſo it ir 
— 2 75 the ſame nature, as the 

Reg. ſol. 46. very Marriage 1s. So doth 3 —.— „ Re giſter, 

$41.7 Brooke that for e money nite lieth in the Spirtnal 


Coart : and — to ex —.— inction of Thorpe, ta- 

+ Firzh.no.na, herbert“ alſo reporteth it in his Nowanatura (rem. Braftonin 
I Eden. .f like maner affirmeth it, and yeeldeth a reaſonthereof : for hee 
cap, 16, (ſpeaking of Eccleſiaſtical iuriſdition ) ſaith thus: Sic de rebuo 
datis vel promuſſic ob canſam matrimonij principaliter: & fie de rebus 
que accidunt matriments, vt ſipecunia promiſſa fuerit ob canſam ma- 
* Ira Primon y - ä ideſt m iſdictionii, eſſe debet acceſſori- 

tt i, cine off principale, And albeit Brooke e* in his abridgement 

TACKLE, bn 8 rt, that the ſame was alſo elſe · where holden byꝰ three, vis. 
e, Tonmeſemd and Littleton + yet hee himſelfe ſeemeth to 
a 17. H. 6. ſol. a. — of it, and — there is alſo great ® opinions againſt it, be- 


canſe there is , and therefor be determina- 
— Cows N 
Therefore 


+ bn & At 


1 7. ' procetdingsis Courts Eeeldfiufticall, 


Therefore it may bee 
which hee ſpeaketh we: {> in Ul. ae eee 
meant in ſuch a caſe, as grewe to a lay contract, ſuch as 


ſpeaketh of in the booke of Aſſiſes (afore allea d) or elſe there: 
was ſome couenant for the money, by deede. n ef 45.8. 3.fol. 


on of debt br 1 "Led ther if th ne DI 
2 the 3 binder rl gs or ? 
ed ponds, which condrins of 


formed: it was adindged, that (notwithſ, Go 1 Clers) 5 
matter did belong to the Temporall Court, becanſe it was by deede: 
but it had not — toit has to the Conrt Eccleſiaſticall, if it had 
bene without deede. © 

And the rather may it bethought, becauſe this hath bene ta- 


ken for Lawe both a — — not withſtanding thoſe opi- 
nions mentioned by Brooke 
Firſt in the ? Reg er wee - finde to this effect, a certaine wo- Rein Br, 
man in conſideration of Matrimonie to be contracted with her . 
daughter promiſed 40. marks: the Matrimonie was accordingly 
celebrated: the woman dieth, making execatonrs, Then for not 
paiment thereof the husband bringeth his Action in the Court 
Ecclęſiaſticall. the exeraos obteine a probibitiom: whereupon, 
the matter comming — * Conſultation is neuertheleſſe 
graunted; whereby is a that the Ecclefiafficall Court 
may lawfully proceede therein, ert 
Vea, and long after theſe opinions deliuered, Firzherbert af- 
firmeth , that ſuch ſuite belongeth to the Court Ecclefiaſticallas 
hath bene alleadged. And ſo doth the little 


ways Clergie, by the Lawes of the Realme, in theſe3 wordes, e“ 


— which 
belongeth to this Chapter. It is *this : ¶ ams (ſaith hee) gine + Ibidem. 
goods with bus daughter in marriage and after there is a } 
the ſame may ſue for thoſe goods in Eccleſiaſtical Cort, 2 
ſheweth not whether any Dmorrce whatſoeuer, the goo 
be there recouerable, viz. whether, aſwell when the ov au 
roſe of the womans adulterie; 1 it grew ypon ſome con- 
ſanguinitie 


% . ? e a 
ns ea <4. fr er UT AE * , 


2 bd rftat, It is 
de conlultatione, cr of the K 


— of aſſinitie to them, The Great Char 


ſ. ie or other Canonicall impediment, founde out after 
mariage. Hitherto concerning thoſe kindes of Iuriſdiction Er - 
cleſiafticall, which I adioyned to cauſes Teftamentarie and Ma- 
trimoniall. 


CHAP, IIII. 
General profes out of Statutes, that ſundry other cauſes beſ/idet 
Teſtamentaric or Matrimonial, are of Eccleſiaſtical connſance. 
Efore I proceed further to ſhewe ( in parti- 
| J | cular ) — matters beſides be of Eecieſi- 
: CES all coniſance and Iutiſdiction, and how 
; I holdeit nothing amiſſe to ſhew (in 
ſome general ) firſt; that there are ſome 
2-1 uch, which be neither — aan 
CET nor yet any wa 

2 — A 
uation and propugnation whereof, the and the great No- 
bles and Officers were wont to be ſworne)la eth chis ground- 
worke of all which followeth: Me haue gr — Gad, and 455 this 
eur preſent Charter confirmed, for — heires for ener more; 
that the Church of Cent hall, brakes 
rights and —— jnwiolable, Hut that the Church had theſe 
r:ghts and liberties then, (which are now claimed) the eAZes of 
Courtes Eceleſiaſtical in thoſe and _ times,and in 3 * 
ages, (without prohibition,or other tion, ) with the 
— and reports, ( ſome whereof — not long after) 
and ſo from time to time done ward (till theſe late challenges) 

doe make it very manifeſt, 
ed by Starute; that the Chancellor or chiefe Iuſti- 
, Ypon ſight of the libell whereupon any prohibition 
i brought ( if the caſe cannot be redreſſed by ary Ne 
— bas thet the Sp Court omg ht todetermine the mat- 
ter )ſball write to the Indges ( where the cauſe was fir ſt mooned) to 
proceede; the retted, notmit hit amding. So that, where- 
in ſoeuer (by cuſtome and liberties of Hoh Cherch ) Indges Ec- 
cleſiaſticall were wont to proceede; if no Writ lie thereupon in 
IE may ſtill holde plea,and take conuſance, 2 
0 


Sf 


Furt. 1. proceetdings in Courts Eecleſlaſtical. 29 
Alſo in the concluſion of the Sratureof . Articuli Cleri where Ane. Cleri. 3, 
fundry matters beſides Teſlamentarie and Matrimoniall are 2 16. 


mentioned, it is thus e that the Prelates, Cler gie, and their 
ſucceſſowrs, ſhall uſe, evecute, andpratliſe for enermore, the Inriſdi« 
fion of the Church,un the premiſſes; after the tenor of the anſweres 
aforeſaid, without quarell,jnquie ting or vexation of our heires,or any 


of our Officers, whatſoener they be. 
Likewiſe i « by Parliament accorded, that the Miniſters of + 15 kd f & A 
hol Charch, for money taken for redemption of corporall penance, nor 


for proofe and account of Teſtam:nts,or for trauaiis taken about the 
ſame, nor for ſolemnitie of marriage, nor for other things towchin 
the Iuriſdiction of the Church, ſhall not be d nor arreſted, 
nor drinen to make anſwers before the Kings Inſtices, nor other Mi- 
viſtert : and therenpon ſhall bane Writs in the Chancerie,when the 
will demannd, Where we finde, that other things beſides Comma- 
tations, matters Teffamentarie and Matrimoniall, doe belong to 
the Iuriſdiction of the Church. | a 
And to like effect after, in the ſame Kings dayes: Commiſſi- 1k. d-. q pro 
on; 10 enquire of Iudgesef Holy Church, whether they made inft Pro- e. 
ces or exceſſine, in cauſes Teſtamentarie andothers,which notorionſty 
pertaine to the coniſance of Holy Church, were from thencefoorth 
forbidden. Therefore, theſe Statutes being (till in force, if /ndges 
Eccleſiaſticall ſhall be found but to deale as they ought, in mat- 
ters appertaining meerely to Iiſdictiom Ec call; how the 
vexations, impeachments, driuings to anſwere, and ſtrange en- 
quiries againſt them, (vſed in ſome places) maybeiuſtified by 
Lawe; is worthie the conſideration of thoſe, that are, or ſhall be 
procurerstherein, | | 
In a ſtatute of King*Richard the ſecond ion is made, that . . Ric. a. en 
the pur ſuites for Tithes, and fur ſome other cauſes, of right ought,and 
of olde times were wont, to ine to the Comrt. In a 
Statute of King Heurie the eight it is) teſtiſied, that both the au-; ,,s.c.12, 
thorities and -[uriſdithrons Spiritual! ui Femporall, doe comioyne in che prramb. 
together in the due admini F, the one to helpe the 
other: And that the Lawes Temporall are for triall of ie 
of landet, and goods, and for the conſernation of the people of this 
Realme in vnitie and peace, without rauin and ſpeyle. FR 
H 2 c 
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x 35, H8.c, 19. 


a 1. Ed. s. e. 1. 


30. Us Apulegie of certaine Chap 
the bodie of the Statute are particularly named and reckoned 
for Eccleſiaſtical, ( beſides cauſes Teſtamentarie and EMatrimo- 
niall,) theſe, viz. dinorces, right of tythes, oblatrons, and obuentions, 
of which it is affirmed , that the knowledge of theſe _— the 
goodneſſe of Princes of this Realme , and by the Lawes and cuſtomes 
of the ſame aineth to the Spirituall [uriſdiftion of this Rea/me. 
And becauſe by that Statute, remedie was onely prouided,char. 
appellations in thoſe aforeſaide caſes ſhould not be ſecuted 
out of the Realm: (there being alſo other caules of /wriſ- 
diction Eccleſiaſtical , wherein a like remedie was conuenient to 
be had)therefore the next yeere after it was enacted, that ' all - 
ner of appeales, of what nature or condition ſoener they bee, or what 
canſe or matter ſoener they concerne, ſaallbee made and had by the 


parties grieued, c&c. after ſuch mauer, as ts lemitted for cauſes of ap- 


pealet, in matters T eſtamentarie, Matrimoniall, tythes, &c. in the 


ſaid former ſtatute mentioned. 
In a Statute of King* Edward the 6. (beſides matters of volun- 
tarie Inriſdiition Eccleſiaſticall, as collations, preſemations , Inſt i- 


tations, induftions, letters of orders and dimiſſoriet) are reckoned in 


Vs .Elix,c,23, 


generall as Eccleſiaſticall, al ſautes and cauſes of inſtance betwixt 
partie aud partie, and all canſe: of correftion: And in particular,all 
canſes of baſtardie, or bigamie , and enquirie De Iure patronatus: 
beſides matters of Teſtament, of adminiſtration, or of accounts vpon 
them, And in one Statute in her Maieſties reigne,arereckoned 
in particular ( as the more grieuous ſort of matters of correction 


in Eccleſiaſticall Courtes ) hereſie, refuſing to haue a childe bapti- 


red, or to receine the holy Communion, or to come to drnine ſerwice, 
errour in matters of religion or doftrine now receined jncontinencie, 
vſurie , Simonie, perinrie in the eccle/iaſticall Court, and Idola- 
trie. And therefore Iudges Eccleſiaſticall may lawfully 
cite men,incertaine othercauſes, beſides Teſta- 


* 
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Part.r proceedings in Courts BetleftaHical, 35 
CHAP, V. 


That ſuites for title of Benefices vpon Voidance or Spoliation : hkg- 
wiſe that ſuites for tythes, Oblations, ¶NMortaaries, ee. for Penſi- 
ons, Procurations, & c. are of Eccleſiafticall Inriſattion, is prov» 
ned by latmtes. 


= Tee, Atters and ſuites for the title of Benefices 
RIC 0 eccleſiaſtical(ſorthey touch not the trial of the 

( patronage) do belong alſo tothe knowledge 

V 1 and iutiſdiction of a court eccleſiaſtical,by the 

all lawes of the Realme. For coniſance of voidace 

(|| of benefices, * and the diſcuſſing thereof, de iu- 25.Ed.3.pro 

& re doe belong to Indges of boly Church, and not Coe, 
Iudge. 


ommon * lawe doth mention fine c anoidence of a be- Anett con. 
neſice, vir. death,re on, - _ — But — ny 
it may be deemed void in law, vp6 any ofthe laſt foure 4 
meanes of auoidance: is by the law eccleſiaſticalldeterminable. 
And by the bookes of the Common lawe, 3 whether the Church 1 NM. 2a. Edv. 4. 
be full or not full, or the Clerke able or not able, is triable in an eccle- 
fiafticall Court. Towneſend. 
For if an inferiour Ordinary ſhal differ or refuſe to admit or in- nen. 
ſtizute «Clerks preſented,and the Clerke bring his double Quere ls 
ing ofthe nature in ſome ſort of an appelletis) from the Arch- 
ſbops court: and the c parte doe bring aprobubition, the ſaid 
Clerks may baus herenps bus conſultation,lo that the court eccleſ. by 


olour hereof,deale ith the patronage of the benefice, 
6 Likewiſe for foliationef's 5 bene —— 2 — 4.31. 
Cbriſtian. But this lieth not, hut where a Clerhe is in us an menmbent, 


be be in | of the Church being ful or as a treſpaſſer, 
Jour wry pn ur yur... . 8.4. 
bents be un, amd the one claimeth by one , and the other by ano- 


tber, there lieth no ſpoliation:but where both claime to be in by 


- 


Der 


2 ö 
b ————eomm— 4 Sta ad 


32 An Apologie of rertaine = Chad. 7 


Touching tithes where they are to be ſued, it appeareth by 
g. actes of Parliament thus: The * plea for hes ſhallps in the court 
Wen Chriſtian, as farre foorth as it is deraiued in the King 5 court, In the 
d.. en. next Kings? dayes, thus: In b eee -e 
=. Ac ( 1 they are propoſed vnder theſe names) the Kings prohibition 
f je 3 Wilen cap gj. ſbal holde us place. And again aine the Kings probibnion ſhal not lie for 
£7 1 tithes ofa ¶ Mill newly ere 
| b ese · Like wife in the — of K. Richard the 2. it is thus * contei- 
N ned in a ſtatute: The Clergie complaine "nc that the people of boly 
* | hure h pur ſning im the ſpiritual court for their tithes,and their * 
} canſes which of right ought , and of olde times were woont to pertein 
4 to the ſþiruuall court, and that the Indgerof boly Church N co- 
Ab niſance in ſuch canſes and other perſons thereof medling ( acc 
1 to the lawe ) be malition 8 Ce. 3 ge. 
and be forced by — many Vndue meanes c 
led to ceaſſe viterly — — he —. & franchiſes of holy Circ 
It is enatted, that 2 obligations made by violence ſhould be voide 
— the enditors of malice - the enditees be acquit, ſhowldi ivcurre 
ne of thoſe that procure falſe appeales, & c. Lien ile the pre- 
2K. amble of a) ſtatute in K. Hen. the 8. dayes doeth argue, that mat- 


ſticall 
* 24.H8.ca,.z, he ſame is alſo proued by chat, where in“ another flatute it is 
ſaid thus: /nconnemtences haue ariſen by reaſon of appeales ont of the 
Realme to the See of Rome, in cauſes teſt amentarie, cauſes of matri- 
monie, and dixorces rig hit of tithes, oblations, and obwentions. And in 
? 27,H,8,c2.20. 7 2 eamble of another ſtatute, Deteiners of titbes puſſung ſuch 
— enormities and iniuries, haue attempte d in late time 

— 


the — courtes of this Realme , in more temerons and {aye 
men manner, then before 5 hath bin ſrene. And therefore it * was 
then enacted, that for ſubtraction of tithes ,offerings, 


ties of holy C harch.the partie griened. may by 


| — upon com 10 any wry Counſol,or rorwol 
| N peace, to bane hj = — be bound os 
[i Line 
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ters of tithes ate to be heard and determined by Iudges Ecclefia- 


,contemne and deffiſethe proceſſe loves, and decrees of 


Part. r. 


tons 
nr eccleſiaſtical. For it is enacted, that + for theſe denied, ec- 34& ;;. Kt. 


may make ſuch proceſſe againſt te 
perſon denying ,or againſt the Church char 


. Cording tot r. 


proceedings in Courts Eerltſſaſticall. 33 
due obedience to the proceſſe, proceedings, decrees, and ſentences 


cher ſtature of the ſame King, it is enacted, that for dewying to ſet 

_—_— for deteining, wit ,orrefuſi paye tithes or offe- 
Ordinaries may proce ede according CUTS cou ſe and proceſſe 

5% eccleſiaſtical len 2 And in the 

a affirmed, that by order of the common lawes of this Realme, « 

man cannot haue remedie againit deteiners of tithes. And 


the 3 like alſo appeareth by the ſtatute of tithes, made in K. Ed- 44 ig. 


werdes reigne. 

That which is afore affirmed and determined, concerning 
tithes oblationi ab mentiout, and mortuaries, may like w iſe be ſaid of 
portiout: corradies prucurationm indemmier, and other ſuch 


cleſteſticall perſons themſelnes , may 


ed, as beretofore 
e and as by, and according to — lawes and frei ba of the 


Reatme, t may doe. Ind the perſon commit, (ac- 
ane lawes )ſhall pay to the plaintife the things 


CHAP, VL 


reconered and his 


That ſuites for right of tithes belong tothe eccleſiaftical Inriſasttion, 
and bow farre, is ſkewed ont of the bookes and reportes of the comon 
lere. ſo of places of buriall and Church. fardes, and of Penſions, 
Mortuariet, 


Ce. 


le of iudgements and opinions of 
— —ẽ 
in the bookes of termes and yeeres) called 
booke - caſes, and other treatiſes — lawe, 
Dare no leſſe ä this matter. 

| Same — 


plaintife in a C — 
= for bay and money, which — — 
ment. but vpon ſhewing the hbel ouch . 


lations, a con W was granted . for the ſpiritual 
And“ where — of tithes 15 in queſtion 


fol.14,& 
ſpiritual, Like wi 7 gs — — bt of tithes alibi. 
comes in debate, the Lay court ſoalceaſe, & nabe ont 2 7 38. H. 


quod fuit conceſſum. 


of the ercleſiaſticall court of this Realme, And * afterward by ano- 1, Hf a 


3 thereof, it is di- Thidem, 


e 


14. | An Apotagie of certaine  " cho. s. 
Anf he ſame is teſtified in the booke of Aſſiſes: For if the Kings» 
71. patentee of tythes renewing in a Forreſt, that is mno Pariſo( in which 
caſe the tythes doe belong to the King ) bane canſe to ſue any, that 
ought to yeelde tythes , and ought to ſener them from the nine partes; 
ſuch ſuite ſhall goe to the ſpirituall Conrt. 
» Prohibition, In the booke of Entrees in the precedent of a conſultation 
conſultation. 3, graunted,it is thus ſaid: In cauſi de decimis de teſtamento,vel ma- 


trimonio, quando ſub eo nomme , probibitioni Regia non 
3 brad lb. j. eff locus, And ſo * Bratton ih : — — ſecula- 
— rem cognoſcere de ijs que ſunt ſpiritualibus amm. xa; ſicur de decimis, 


+ Bradtonlib,s, & 4% Eccleſia pronentibus, * And againeafterward : Mutatur 
cap.16. quandog, inriſdittio de inriſdittione in iuriſdictionom, mutatis rerum 
— fide Laico catallo fiat ſpiritnale,(vicumres furrint de- 

cimatæ )fiunt de Laico catallo res ſpirntuales, fic mutatur iuriſdictio 

ſecnlars in ſpiri And therefore where it is reported in the 

booke of Aſſſes, 3 . pag. 20. that the Exchequer beldplea in matter 
of tythes betwext two parſons of s, becauſe the one was the 
- King:debtonr;it ts 5 ſaid that neither of the Benches would haus done 
it, — nile. b ” try fol 4 
It a in the Regiſter by ſundry conſu/tations graunted 
after — — =. the Common lawe , Odedaed N 
and confirmed by Articuli clers, tithes are ofeccleſiaſticall coni- 
ſance. And it isalledged7cruely out ofthe Regiſter,that for tithes 
the Clergie, happening due in time of vac ation of abenetice,the Iudge eccle- 
Regih.pag519 flaſticall may cite = More particularly, ſundry kindes of 


tithes are there exprefled; which by conſultations were d 

and allowed wie to the — ion of an cecleſuftical 

i Reg, pag.48.b, Court, As firſt * tithe of wooll riſing of ſheepe killed or dead. 
„ Reg.pap.48.a, Againe,? tithe of calues & lacticiniorũ, that is, of mille, butter, & 
f cheeſe, (as it may be gathered by another conſa/tation) are both 
| due to be paide,and demaundable in a court eccleſieſtical.Third- 
»* Reg.P2g.49-% ly, another **coſw/tation cõteineth, not only butter, cheeſe, & lact- 
cinium, to be due and demandable in court eccieſ but alſo of han- 

nage, that is, tithe of maſte, & of coltes. To theſedoth the Treatiſe 

— the ® liberties of the Clergy adde tythes for hony, & waxe of bees. 
Clrge bythe But why he ſhould ſay further, that it ſcemeth all theſe muſt be by 


preſcription, as if tithes of all kindes were not ipſo iure due, ſauing 


when ſome lawe doeth otherwiſe ſpecially limit and —_— 
| I 


I» 
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Fart. 1. proceedings in Courts Eccleſiaſticall. Is 
I muſt confeſle,y I can ſee no ſeemmg,nor yet colourable reaſon, 

And not onely the partie himſelte who deteineth tithes may 
be ſued, but if he die, his execarors may be ſued alſo for them in 
court eccleſiaſticall, For ſo is it * teſt.ſied by a Conſmitation obtei- Regt br. 
ned for tithe of Wooll, denied by the Teſtator, and by his exec & Cc 155 
zors who brought the prohibition, And the like is teſtified by the . | an 
ſaid treatiſe of tbe Lrberties of the Clergie,touching riches of Mili. 

Whereas allo for reſtraint ofthe malice of divers, a prouinc i- 
all conſtitution was made by the Brſbops ofthe Pronince of Can- 
terbun, in their Synode at Landon that ſuch as hindeted the gathe- 
ring or cariage or tithes, by due and accuſtomed wayes ſhould be 
excommunicated ipſo fatto: It happened that a parſon bringing 
his Iction in court eocleſiaſticall ypon that conſtuution;was hin- L 
dered and ſtaied byprohwition, ſuggeſting that it was inſtitured 
rouching — chattels,being —_—_ 3 — ma- 
trimoni all. But conſultation doeth ignifie t the ! Reg. p.46 b. & 
court eccleſiaſticall may lawfully proceed in that plea, ſo farre ae 
foorth as the action reacheth but to the excommunication of the f Clergie, 
partie, by reaſon of his hindering the Parſon to gather and carie 
tithet, by places due and accuſtomed, fo that the ſaid conftitation 
and ſuites eccleſiaſticall chereupon brought, be both allowable. 

Vet we are to vnderſtand, that neuertheleſſe in ſome caſes,the 
ſuite for tithes doeth not lie in an eccleſiaſticall court: as for ex» 
ample, where it is otherwiſe determined by ſtatute. For it is pro- 
| uided,that where a man is ſued in a dowrt Eccleſiaſt1call for tithes of 4743. aq, 
great trees abone 20 yeere: , which may ſerne ſor timber | 
ups or houſes,the kings probibition ſhall lie. But it was 5 agreed in 5 Reg in br ori. 

the Parhament at Sarum, that a conſultation lieth for Sylus cedua, Nase 
albeit it renew not yeere by yeere. Brooke tit. 

It wasalſo *adiudgedin the caſe berwixt Sobie and Mullins, pong tts 
that ames,Sallowes and ſuch like trees, ¶ that are of ſo baſe — Sobis 
natare that they ſerne not for building , nar are of any endurance, and 25: 

ng for fewell and other meane vſet] tithes ſuomid be pied not on- 
* — mg of therr boughes when they are lopped, of 
e ſoexer they be, 
oy opinion of the Court in this caſe then, further alſo was, Ibiden. 
that of the tree it ſolſe by that ſfatute (being but an aſſirmance of 
the Common lawe afore) bee primiledged for tnbea, as Oke, ors 
| i 7 
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Elme, &c. be of themſelues ſo little, ſo crooked, or fo rotten, as 


30 An Apologie of certaine C. s. 
and ſuch like ; that the mes & long bes alſo of ibem (being of ten- 
tie yeeres gromth or aboue) ſhall be free likewiſe. And the reaſon is 
added, for they may ſerue for ſome vſe in building. 

So that here it may be doubted, if trees aboue twentie yeeres 


growth,being of a kind prixiledged and timberable,as Oke,Aſhe, 


that they can ſerue for nothing but blocks and fewell, and be al- 
ſo ſo emploied : whether thereof tithes ſhall be paied, and bee 
demandable in a Court eccleſiafticall ? For here the reaſon of 
thatiudgement doeth ceaſe, becauſe they ſcrue not for any vſe 
in building, ceſſante ratione, ceſſat lex. 

This doubt is alſo enforced by the opinion * of eA:khom : 
who to maintaine the prohibitionthere brought(though the ſuite 
inthe eccleſiafticall court were for great wood) was driuen to a- 
uerre, that they were ſuch great trees as might ſerue to build an 
houſe ſufficient for any mans dwelling tothe cuſtome of the 
Commrey. Which allegation of matter in fact had not needed, if 
onely the kind and age of the trees had bene to be reſpected, to 
maintaine the Prohibition. But this queſtion is to be diſcuſſes by 
the reucrend and learned Iudges. 

I doe finda Note in the Ręgifler, but not ſetdowne by whom 
nor when, touching immunitie of ſome things, from paying of 
—_— this* — —— wa mes — 2 that tithes ſball 
wot be yeelded but of ſuch thmgs as bring e to yeere, 
and that by the memory of man; — the — 
ſaieth he. Now admitting this report to be true; what might be 
the reaſon of ſuch opinion of thoſe that were luſtices then, ic not 
expreſſed; & I cinot coniecture. for not only the Decretals & Ca- 
#5 law. but Gods written law. & before that, q law of nature (vn- 
der which other thẽ ſuch tithes were paid) do ſeem to be againſt 
it:& thoſe Iaſtices had not(for any thing I can 
written law, or any report of vn writtẽ law or cuſtome to j effect. 
And iſ this ſhould be receiued for la we, as is here in words laid 
downe; then need no tithes be paid of Sylua cedaa; yet was it de- 
termined in the Parliament at Saram,) ſhould: & ſo it is at 
the Cõmon law alſo. And thẽ neither tithen nor tithes of 
Mili, nor tithes of Licoras, nor of (being gathered 


commonly but once in 3. yeeres) nor tithes of corne 3 
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chat lie fallow & without fruit euery other, or every third yeere ; 
nor tithe calues ot lambes falling of ſuch catiell, as do bring forth 
but euery other yeere, nor tithe of fruit trees, that beare but one 
yeere in three. And if tame elephants (for cariage) were vſed as 
commonly here as in ſome other countries(which go v.ith yong 
two or three yeetes together) by like reaſon no tithe of the nei- 
ther might at all be demanded, becauſe euerie of theſe are ſuch, 
as bring qo profite from yeere to yeete. 

Where alſo is added, that this yeerely profite muſt haue had 
his continuance by the whole memoricot man: hereby would be 
cut of all tithes of grounds newly Rubbed vp & turned to good 
medow,pallure or arable, from great timber trees, Like wiſe all 
tithes of any new ſets and commodities; as of ſundry tootes, 
artickocks,ofiers, woad, rape · ſeed, hoppes, French wheate, and 
ſuch like, being in man gen but of late knowledge and ſmall 
continuance,were wholy taken away, And ſo were all tithes of 

ounds lately left dry by the ſea, or by freſh waters, or wonne 

y the induſtrie of man. | uit 
The ſame Note furtherreporteth,that the Iuſtices opiniõ then 
was :that for tithes of pit-coles, es and other like, by no means 
4 Conſultation ſbonld be —5— Parſon; tookg tithe of the 
blades that grew onthe une hw ether they ſbould not 
taks tithe of the coles. I his opinion(as it ſeemethto me) that very 
Note miſliketh in theſe words: Bus (faith he) 6y che bike 72 


man onglit mot to pay tithe of agi/{iment, becanſe bes yeeldeth tithe for 
the bet that fd in bus x ure. But! doe not well conceiue the 
trueth of that which he here inſinuateth: as if Agiſtment money 
were to be paied forthe of the ſame beaſts, which by 


their calſe, lambe, wooll or nulke, doe bri 
Church, Vet if he meane chat tithe of Agi money is to be 
paid fot barren cattel, though the in the ſame paſture 
where fruit ful cattel do, & at the ſame time; then doeth he come 
neeret to the purpoſe of confuting that reaſon, which impliech 
thus much, that ſeueral kinds of commodities in one yere, ariſing 
out of one ground, ſhould yeeld but one kind oftithe. For if this 
were true, then where tithe of haie hath bene paied, noghing 
ſhould be yeelded for the after-math (commonly being halte 
the value of the haie) though it bee depaſtued win cartel), 
2 


commoditie to the 


which 


34 An Apologie of certaine Chap.6. 
which bring no commoditie tothe church : then alſo mightnot 
the vicar of Tenbam in Kent,haue tithes (as he hath) ofthe fruic 
of the great Orchard in Sommer, becauſe he had tithe loppings 
of the trees in Winter,amounting to ſundry loades of fagot. And 
then alſo ſhould not the Church haue tithe fruite of ſuch great 
yong Orchards turned from tillage, as ſtill yeeld tithe corne, or 
aie growing vnder the trees for ſundry yeeres together. 
Iftotheſe obiections it be ſaid,y there is _ diuerſitie; becauſe 
theſe examples doin deed import ſeuerall fruits & commodities 
to be taken;yet either at diuets times of the yeere, or elſe arifin 
out of ſeuerall parts ofthe ground: for replie I ſay, that the like 
may be alſo ſaid of colepits & quarries, for ſo much of the groũd 
aboue as is digged,beareth at that time neither corne nor graſſe. 
And * — coles 8 — be come to a — veine and 
depth) they vſe to dig ſide- long, leauing great pillars to ſu 
— earth 5 falling — is it not the ſel me part of the — 
below where they dig, that beareth graſſe or corne aboue, and 
therefore herein no diuerſitie. And with like reaſon might tithe 
of the ſeed of Woad be denied, becauſe tithe ofthe leaues was a- 
; forepaied: or tithes of Saffron heads, becauſe tithe Saffron was 
paied the ſame yeere, Yea, ifthis note were aſſured lawe, then 
ſhould no tithes be paied ofany Minerals; as of lead,tinne,cop- 
quic kſiluer, cc. how it goeth in Cornewall, Dexonſbrre, and at 
Mendiffe hils in Somerſet ſhire for tinne and lead, I haue not en- 
| 


65574 Ez 


ired. but I am aſſured, that in the Peake in Darbiſbire, tithe 
lead is the chiefeſt part ofthe Miniſters living, in ſuch places 
where it is gotten. Which I feare me would hardlie bee yeelded 
peg 9 ood will ʒif 
the lawe in that point were againſt the Miniſters. But the diſ- 
| | cuſſing and iudgement of theſe doubtes, I muſt referre who- 
| 


— 4 e reuerend ludges, becauſe they doe ſurpaſſe my ſlender 

ill. 

1 Tit Prohibiris, It ſeemeth alſo by the booke of Entrees, that « probibition li- 
eth, where tithes of corne and wood bee ſued for in an Ecclefiaſticall 
Court, if an attion of treſpaſſe bee 2 [. the 

» ;8.84.z.fol,8. Common love, De hoc quare. Likewiſe if « man conenant to pay 

or ſet our his tithes truely, he muft be ſued um a Temporall ¶ burt vyou 

this Ade of conenan, aud not elſe Furthermore, tithes of 


corne, 
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corne,&c, may be conſidered either before they be ſeuered from 

the nine parts, in which * caſe, if all the corne be caried away (it * z8.8d».4.6. 

is ſaid) the ſuite lieth in a ſpirituall Court: Or after ſeuerance; & 2 B. 

then to carie the tithe away,after ſeuerance from the nine parts; PN 

is aid to be a treſpᷣaſſe determinable at the Common law. But * 

finde (to mine vnderſtanding) great opinion againſt this: as 

firſt Brafton, where he ſaith: C res fuerim decimate, finnt de · Brad. lb. 3. 

Laico catallo res fþirituales, For decimare muſt needes he to tithe . 

and ſet out from the nine parts. Secondarily the opinion 3 of : M. 23. 24. 

tile whole Court. For vpon an aftion aſſe fol. 23. 
hat he tooke t 


time ont of minde, had preſcribed them to be due - whereupon 
Tadges (ex officio, without petition of either partie) diſmiſſed rhis 
plea, vnto the Spiritnallcomrt ; as not perteining to their iuriſdicti- 
on. Soluat Apollo, Bur it ſeemeth to me, that the : ſtatutes for + z7.H.t.ca.. 
tithes do now ſtint this ſtrife, and makes both caſes to be Eccle- 12. 
ſiaſticall. Ypox 5 corne carried away, whereupon it comes to be tried eats. | 
betwixt two Parſons of Churches, who bath right tothe tithes; this H. 
triall belongeth to the ſpiritual Court, and is not vpon attion of tre- 
ſpaſſe, to be brought to the (ommon law. And ſo it was adiudged; 
albeit that the defendant there ſaid, that bis Parſonage was then in 
leaſe. But if they® had ionned iſſue, whether the place whence the, _. 
ſheamerwere taken, were m the one Pariſh or the other, then it ſhould 5 H.5uo. 
baue bene tried at the Common law, becauſe? the bound; of « Pariſv , ted 
ſhall be tried by the Conntrey, as is there ſaid. Turifdia. 
Vet in a litle Treatiſe printed by Thomas Godfrey in K. en- 1 an afrereto 
rie the cights time, it is teſtified, that ir hath bene holdem in times *lene cap, 1. | 
paſt Ge. that the dinifion and diſtmition of pariſh from pers 5. Bae Ab 
thing ſo meere ſpirtnall, that no man may doe it but the Clergie, a6. 
which aſſeueration though he — if = os, —— it 
any immediate power ginen t God: yet (faith he 
2 7 5 of diner. 5 b ings; it is e, een 
4 in times paſt ; rat 4 a ſaſferance of princes ; 
— for — be meere —— : — of the Clergic, 
bad antboritie ſo to do, by any i ate power of the law of God, So 
that he alloweth dizfron and diſtinctiom of pariſbes, to haue bene 


(ofolde) of ecchfiafticall conuſance; though to be deriued = 
I 3 the 


ad. aodwc. A140 
5 . » 1 g 1 


An Apologie of rertaine Chad.s. 
And it * appeateth by a conſlitmrion 
— F pt rg 2. at Lambbith olden ynder Boniface 


| #ternz#( 
; | Eesived, then Archbiſhop of Canterbarre, in the yeere of Chtiſt 1260, 


5 _ lmirbas par®- that che Clergie then (yndoubtedly) held, and fo practiced, 
| | | rouching limites arm; that they meerely belonged to 
4 the court eccleſiaſticall. And Lindwood comming 200 yeeres or 


* thereabout, after him, in his Commentaries or Gloſſes therup- 
on; maketh no doubt of it, but onely quoteth Canon law for it. 
» M.Edw.q fa Parſon grant to me bydeedall the tithes of his benefice, and 
ol. ;. yet afterward k ſveth me in a Court Chriſtian, for the tithes of mine 
owne landes, whereupon 1 bring mine ation of conenant in the Tem- 
porall Court; nenerthel:ſſe I ſhall not haue 4 prohibuion, becauſe I 
may plead that matter in barre in the Eccleſiaſtical court. Danbie 

and Chok. * kc oftiche . 
1 44-E3.3z2 > Butifaremreſe 4leaſe of tithes or offerings, be ſued 
for in 4 Spiritual — 6k lieth 4 — forth ey 
+ Lid.z,ca.16, rent: and ſo Brafton*holdeth in the place before alleged agree- 
5 Regilt.fol.z8, able tothe ſtatute ofeArtculi Cleri. It is holden, ; that if a Pa. 
tron hauing an [ndenture to be quit of certeine tithes, be ſued in a 
Court Chriitian for thoſe tithet, hee ſhall haue a prohibition. But 


aske whether (this precedent of the Regiſter notwithRanding) 
hee may not haue a 


ian by the opinion of Danbie and 
Chok, afore recited : and the rather in this caſe then in the for- 
met, by how much it is more to be preſumed to be a Symoniacall 
compatt againſt him, that is Patron, For if it be not Symonia- 
call, he may plesd this couenant in barre,in a {ourt eccleſiaſtical, 
aſxell as in the former caſe, | 
The competencie of the Court for ſuite of tithes, dependeth 
alſo much vpon the conſideration of the parties, that contend 
1 for them. Forꝰ in an ation of treſpaſſe brought at the Common law, 
the defendant ſaid, that the corne, = 6/4571 ife complaineth, 
was growing in D. which is parcellof CM. where he is Parſon, and 
thereby he claimeth : «And becauſe in the pleadings they were bath 
named Parſons; the opinion of the Court was; 2 it was ont of their 
7 HIl.7.H.4. auriſdiction. In another? action of treſpaſſe brought againſt a 
— 2 man that claimed by leaſe from — Parſon? — JUS 
103. er alas. that by M. 44+ Ed. 3. it was alleged, that the Kings Bench in ſuch 
caſe Kalbe 


iuriſdictian, becauſe it s betweene a Lay man and a 
Parſon, 
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Parſon, and that by Articuli Cleri (by the contrat ) tranſeunt deci- 
mæ in catalla : yet becanſe it was of Abe, which they might reconer 
in Court Chriſttan,Galcoigne held; that; the T emporall court 
to be ont of inriſchBleon fer (laid he) thomgh it had bin ſo done a 
pet it ſhall not be done ſo by vs bers, And of the ſame opinion w_s 
oils, in anotherlike 2 Won of trefþaſſe : that, betweene a Par- 6.Ed.q.z. 
ſon and Fermer of another Parſon, ation for tithes lies in a Spiri. 
. tuallcourt, becauſe the Fermer claimes the tithes as due to himſelfe 
darin bus terme pwhichnone gainſaud. 
But vpon the former oftheſe two laſt a * doth thus |, Frove r 
collect: that, it thereby appeareth cleerely contention 3 
tithes betwe ene e — — 
rituall court ſhall haue — For (\aith he) — ey 
clame tothe vſe of bis er, and not to bis owne vſe, vpon any 
contract. Vet ho this collection may ſtand together, with 
judgements elſe · where reported to be giuen, may mooue 
ſome doubt: For, in a» actiam of e — by a Parſe ſon 4- 4 >a 
gainſt the ſeruant of another — 't — 9 for tithes Ou 
of his CMaiſter, and therewpon demanded that 
burt would holde plea thereof : and it was not — ooaF yr 
ſaid defendant was a Lay man. Like wiſe, * it an attion of treffaſſe 6. do. 4. 
brought by a Vicar for corne, taken by the ſernant of another Par- 
ſon, that claimed them as tithes of bis — and the plaintife 
claimed tbem as tithes due to hu — e: t was adindge, ow 
that the Court temporall bad — becauſe the plaintife 
. none atlion againſt the ſernant, — — 4s bs 
there 
Markham ſeemeth to be of opinion, that Fam pert of right 3. H. 
of tithes do come in —_— — 0 gs — . — 
Eceleſiaſticall can not holde And if® the Lord of « Mannoxy * 15.H.8.ntre- 
claime tithes of certeine landes in D. to finde a Chapleine or Curate — 
in D. therewith, and the Pariſhioners there claime thoſe tithes lilę- 
wiſe for the ſelfs ſame end: It was delinered for law, that the Lay 
Court ſbould bane inriſdition betweene them, and not the Spiritual | 
Conrt, 
The laſt cauſe of drawing an action for ſfpoliation of tithes 
al, that I finde, is: where the tithes in de- 


from a Court eccleſſaſtic 
mand, do amount to a faurth part of the yerely commodity of the 


whole 


44 As Apologie of certaine Chaps. 
whole benefice : becauſc hereby, the rig be of Patronage, may be 
touched or preiudiced; whic 1 of => is to be hind. 
led in a court Temporallonely, and by no meanes in Eccleſiaſti- 
t Lindwood c, call. For ſo is it teſtified by Lindaood himſelfe, ro be the olde 
=D ant. cuſtomeof the Realme; aud therefore the Common law of the 
rux.conll.Prov, land. But in another place he ſeemeth to be of opinion, that 
dee e (this notwithſtanding) no preiudice towards the P ecan 
row, though the ſuite for all the whole tithes and oblations 
* Linwood in ſhould be proſecuted in court Ecelefiaſticall, For (ſaith he)? the 
bonorim.c.s, Tight of Patronage is founded vpom one of theſe three, viz. bnilding, 
Prou.conſt, de founding, — Church. So that the right of 2 
toro comperents. oth no way refþett tirhes or oblations commung to the Church, 
rather the yas the ground whereon it us ſituate, or the en- 
dowment (as of glebe c&c.) aſſigned vnto it. This he writeth ſalno 
iudicio meliori: and vnder the lame reſeruation, I do holde, that 
where a great part of tithes is(by ſuite)euicted from one Church 
vnto another; the very patronage it ſelfe is much preiudiced 
and endamaged. For if the Patron happen to ſell it, the leſſe 
value the benefice is of, the leſſe recompence ſhall he haue for 
1 Seat, circum jt, Beſides, if a penſias be aſſigned out ofthe benefice vnto the 
8 Patron (as it may be : vpon the foundation) the more the bene- 
ſupra.V-penlio- fice is empaired, the more hard will the be to recouer, 
Ob Laſtly, forſomuch as the Clerke preſented is (by law) bound to 
relieue his Patron fallen in decay: in this reſpect, great preiudice 
growethto the Patron, when a fourth or greater part of the be- 
nefice is euicted. 

That which CMarkbam held (as is aforeſaid) viz. that if avy 
part of rig ht of tithes doe come in debatebetwixt two Patrons, there 
the Court eccleſiaſticall could not holde plea : ſeemeth to be borro- 

5 Reg. pag.46.a, wed from a conſultation in the; Regiſter in thele words, viz. we 
being not willing to haue any thing derogated from iaryſdictiom eccle- 

icall, do ſignifie, that you may proceed, according to the courſe of 

the ecrlefiaſticall court, in the plea aforeſaid; ſo as the altion reach 


but vnto ſpoliation of tithes; and not 10 the adnowſan or right of Pa- 

tronage, of any part of the Church : ſauing that he ſpeaketh ofthe 

right of any part of the tithes, and the Regiſter goeth to the right of 

Patronage it ſelfe, of am part of the Church. 

Capcom: But Where“ fare or greater part of tithes &c. is not in de- 
_ mand 


8 — 


eccleſſaſticall Court, vis. the plac 
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maunde betwixt two Parſons of Churches, there the Plea goeth 
to tlie eccleſiaſtical court. The * booke of Liberties of the Clergie, 
hereof writeth thus: one * of a Church may — in caſe 1 2 
ation ort of tithes or penſion, in court Chriſtian 6 that ineref 
— in — tans — fourth part of the — of the Kei, © 
—— reaſon thereby the right of Patronage ſeemeth to come in 
ion, but if they ee one mans Patronage, they may be ſued — 
_ to what valne ſoener the thing demanndea ſhall amoumt unto, 
That Penſſons out of Churches, are demaundable (not onely 
by fa:mte,but alſo at the common lawe) i in a court eccieſiaſticall is 
— laine, by * two conſaultatiums in the Regiſter, and by other et. 
beads flew Bur Goodall further addeth: — fora fonghere tare 5p E 
lieth alſo a writte of A at the common lawe; ſot ie the £2, 
plaintifes election, where to ſue. but if there he — i „ Vpon the 
preſcription; and after he ſue in the ſ5 tnall court, the name of a 
Prof the other (1 remeth) mg haue 4 tion. 
For Mortuarieis, that they at the common lawe be ofeccleſiaſti- 
callconiſance, reade the two conſultations inthe Regiſter, and the 
other which 3 be here quoted. And likewiſe + for ob/ations detai- 1 M.g.H.4. 
ned; which ough faiths 5 Goodall) to be paid at their vſuall dayes, — 
Another ching ue to the CMiniſter , whereby alſo he hath a probibiri . 
part of maintenance, is demaundable and determinable in an reg fa es 
— es of burriall, and — —— 4 + Ke pay. 
— gr the firſt: A Parſon, to an aſſiſe ainſt hmm 1 Goodall, vbi 
for a honſe, di wrgrel eee RES _ , 
of his Church,by time immemoriall, and that there had bin burying of ; 
dead bodies: whereupon Perſey held opinion, that the court tempo- 
rall,ought not to take connſance thereof. For the ſecond; ? it is agood 4. lb af. 
Plea ag unſt the I of the temporal court, to pleade, that the 


land is hus Chur 

The true reaſon hereof I take to be alledged by Bratton (be- 
cauſe it is dedicated and conſecrated to God) vhere thus he wri- 
_ 5 Negocium terminabitur in foro ſeculari,fide laico feods aga- Bea. l. q. ea ic. 
e dedicatum & Deo ſacratum : ſic entm res efficietur ſa- 

autem dies non poteſt, dere in liberam & — 

— data, For though a thing be giuen in Franctę 
to an eccleſiaſticallperſon; yet it remainerh of lay fee ſtill, and i is 
not ſaid to be — to God. Therſoreꝰ a treſpaſſe done vpn, nh 
K 4 Parſons 


T Goodall of the 


H. 17. H. 3. 


tit. prohib. 26. 


44 An Apologie of certain 


* 
2 


Chap.7; 
a Parſons glebe land(which à 4 francke tenement) cannot be tried 
in a ſpirituall court. But it ſeemeth that in a treſpaſſe done in a 
Churchyard , it is otherwiſe. for if 4 man take trees that are 


growing in 4 Churchyard , the Parſon may ſus for them in Court 


Cbriſtian. Sed quare. 
And that matters of barialldoe belong to conuſance eccleſſa- 


* Reg-pag.33-b. fficall is declared by a conſultation in che Regiſter very plainely. 


3 22-H.6.42, 


# Regpag, 56a, 


o 


CHAP, VII. 


Of right to haue a Curate : and of contributions to reparations , and 
to other things required in Churches. 


Owe when a Pariſh or Hamlet hath right to 
haue a Carate found in their Chappell, to ſay 
thein dinine ſermice: If this be denied them, and 
no circ nce otherwiſe be incident there- 
to, to dra we it ta the Common la we, it ſhould 
ſeeme by all reaſon (of his one nature) to be 


a matter belonging to the conuſance of a court eccleſiaſtical, ac- 


cordingly as alwayes (without impeachment) ic hath bin vſed, 
Vet l finde in the bookes of Common lawe, that; a» aftion of the 
Caſe was mamteinable for not ſaying dinine ſeruice, albeit it was there 
confeſſed, to be a ſpirituall matter. What the circumſtances and 
cauſe thereof was, that it was ſo ruled in that caſe, Quaere, 

It appeareth by the 4 Regiſter; that a probibition being broughe 
ypon a ſuite in court eccleſaſtic all. ſor withholding a Chauntery, a 
conſultation was after graunted: whereby is affirmed;that pro ſabᷣ- 
tratlione Cantarie, & debita punitione pro huinſmods ſubtraftione, 
the ſuite belongeth to a court eccleſiaſticall: and the like (there= 
fore) mult needes be thought ofa Chaplaine or Curate, not found 
' ſay dinine ſerxice,where it ought to be either by compoſition,or 

eſcription, 
— pariſhioners ought to be contribatories, and may be ci- 
ted in a caule of contribution towards the reparations of the body 


ofthe Church(termed Nan eccleſie)and tothe charges of buy. 


ing and furniſhing other vtenſiles, ornaments, and bookes, re- 
quired (bylawe) tobe bought of the common charge; doth ap- 


peare partly by the Regiſter,and partly by Futzherbertin his nous 


Naur 
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nature breninm , who doeth gather it thence. For #f(faith he) a 


ect. e. ſoioners of a ¶ hurcb, to be contributo= . Firzh.no.ns, 
rie to progres e e IEIIGS be.ch.Conkuls, 
to it : ifthepartie ſue a ition directed to the Biſvap, ſurmiſing 5%, 


that le us impleaded ( touc er) in court Chriſtian; the Bi 
ſhall — oi war. x-ray . — SOON? 
bis behalfe. And partly alſo by the /nixnitions which were ſet out 
by the Q avenes Maieſtis in the firſt yecre of her teigne, and are 
vnder the great ſcale of £»g/and,for better record of the marter, 
her highneſſe being thereunto authoriſed by ate of Parliament. 
For in * theſe are conteined, ſundry vtenſiles, ornaments, bookes, Ininnd on 
and other things, that by che common coſt of euery Pariſh ſhal- — 3 
be prouided, and from time totime ſupplied: and whether they 
be wanting or no is to be enqurred by eccleſiaſtical lauge and the 
obſeruation of the Iniunctiont is by them to be vrged (again 
thoſe,that ſhall infringe any of them) by proceſſes and cenſures 
eccleſiafticall, according tothe courſe of that lawe. 
And herein the Inu ions followe but the Comon law, For if 1 Oftheliberties 
a terre-tenant holding land that hath yſually paid for ſuch tene- Ala 
ment a pound of waxe, or ſuch like, vnto the Church, doe with- Readme. 
bold itʒ the Church-wardens may ſuc him for it, in a court eccieſ. 
| Alſo + if a man that withholderh-Church goods, doe by his 1. 


noneritis pertinere 
defeRes in reparations of a Church, money it ſelfe may lawfully 
be ſued for, in a court eecleſiaFtical,as © appeareth by another cone . reg reg dt. 


ſultariã in the Regiſter. And ſois it alſo provided by Ratute(in this 
behalfe) amongtt other things, viz. 7 Prelates may paniſh for lea- — 
ning Churchyards vncloſed, or for that the Church is unconered, or 
vos comemrently decked:in which caſes one otber penance can bo en- 


iqned, but pecumiaric. 
K 3 C HAP. 


4 s F 
— 1 1 5 „ & 9 * q * 
„ & «4 * % ” * D "TIS ©, ” - 
2 2 1 t A Wy * v l „* 1 A CHAO. 1 enn wy pi "hs * 
40 X * * w— \ 3. YE SIE: # » 7 Ss Sx «505% 7 28 7 + 
ELMO 20 LENT r E w ⏑— e § m r * 


3 23.H.$.ca.9. 


9 1,E4.6.cap,2. 


8 Bractonlib,s, 


46 As Apologieofcertaine 
CHAP, VIII. 


Prosfes in generall, that ſi 
eccle 


Aſtly doe followe the teſtimonies of the lawes 
SH Q of the Rgalme for proofe, that many crmes allo 
und offences are puniſbable by iuriſdiction eccle- 
fiafticall: and firſtia generall, then in particular, 
for ſundry of them : The King writ thus to his 


* — 
3 ot: 
— Judges. * uſe your ſelnes circumſpettly in all matters 
concerning the Biſhop of Norwich & his Clergie , not puniſhing them, 
if they holde plea in court Chriſtian of ſuch things as be meerely ſpiri= 


tuall, that is to wit of penance eni | 

In hoſpitals * that be of any others foundation then the Kings , it is 
enacted that Ordinaries ſball enquire of the foundation, erection and 
gonernance of them and of all other matters neceſſary in that behalfe: 
and thereupon make thereof correttion and reformation after the 
lawes of holy Church,as to them belongeth, 

In the ſtatute of Citation, it is permitted, that a man may * be 
cited out of the Dices where he dwelleth; when ſome ſpiritnall 
offence or cauſe is commutted and dune, or omitted, negletted, or fore- 
ſlowed to be done by ſome, hauumg ſpiritnall iariſdictton. 

In a ſtatute of K. Edward the 6. * Canſes of correction be recko- 
ned as eccleſiaſticall: which ſtatute though it be repealed(for the 
principall p thereof being touching Ordinariet ſeales, and 
names not to be vſed any more, in their citations andproceſſes) 
yet it bringeth ſufficienteuidence, that ſundry matters of corre- 
ctiom be of eccleſiaſticall iuriſdiction. And ſo Bratton teſtifieth, 
that it was vſed and holden in his time: for he faith, In cawſis 
ſpiritualibus vel ſpiritualitati annexis, vt ſi propeccato vel tranſpreſ- 
fone fuerit pœnitentia imiungenda, index eccleſiaſticus habet cogm- 
tionem , quia nom pertinet ad regem ininngere penitentias , nec ad 
iudicem Secularem. | 
The ſundry conſultations ſet downe in the Regiſter do ſhewe; 
thatwhethe proceeding is ad correctionem anime, for ſome ſinne 


for mortall ſinne, &c. 


not 
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not puniſhable in the Tempora Court; the coniſance is Eccler 

ſaaſticall. One example ſhall ſuffice : viz. Nolnmue,cogmtionew « regin. ys Ah. 
eccleſiaſticam, in is que ad forum eccleſie, & maxime ad correctio- | 
nem anime pertinent, contra inſtrtians impeds 


But to deſcend to more particulars,and firſt concerning thoſe 
which are contrary Pietati in Deum, That idolatrie is puniſhable 
by Iuriſdiction ecclefiaſticall; appeareth by the ſtatute De ex- » . El. cap. 
communicato captendo, afore alleaged: and touching Hereſie or 
errour in matter of Religion or doctrine ( beſides tha Statute) 
others doe alſo ſhew, how it is inquirable, and pamiſbable by Iu- 
riſdiction ecc/eſiaſticall, For both the Preamble and Statute of 
Hemrie the fourth, and the Statute of Henry the fift touching He- 
reſier, doe plainely teſtific hereof. In the former whereofis ſaid; 
3 that the Dicceſans of the Realme, cannot by their Iuriſdictiom Spi- 1 1. l. . cf. 
rituall, without ayde of the Royall CMaieſtie , ſufficient correct nor 
reſtreine the malice of Heretiches;becanſe they goe from Diæceſſe to 
Dicxceſſe, and will not appeare before the Digceſans , but comtemne 
the keyes of the Church, and cenſure: of the ſame, & r. And in the 
later: that the connſance of Hereſie, erraurs and lollardies, belone * 2. H. f. ca). 
geth to [ndges of holy Church, and not to ſecular Indges, And like- 
wiſe by a later Statute then thoſe, whereby it was prouided; * 25-H.8.c, 14 
that every per ſor being preſented or indicted of any Hereſie, or duely 
accnſed or detected thereof by two lawfull witneſſes at the leaſt to any 
Ordinaries, c. might by them bee proceeded againit,chc. and none 
otherwiſe, . 
Nether is it materiall, though the ſaid three ſtatutes do ſtand 
repealed; for they ſhew ( neuettheleſſe) touching Herefie ; what 
then was, and now is [till at the Common Lawe. which offence to 
be ſbll puniſhable at the Common Lawe,daeth alſo more plaine- 
appeare by the ſtature of (rations, being ſtil in force. For there 
it is prouided,that(the — — ing) — — * 23 Hf. cg. 
65 cite and ſummon on of bus promince for cauſe 
— the r doe not bis due- 
tie: and that the prerog atiue of the Archbiſhop of Canterburie ſpall 
not be prerudic ed by that Stature. | 
he like is teſtified of breach of an oathg,and of perinrie in an 
eccleſiafticall Court or matter. For aftefVhar ( amongſt divers . Cx 


other marters)in the ſtatute of Curcumipecle agatis ſreache of ru AA. 
: K 3 ome * 
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othe is mentioned, it is thus in the ende added: In all caſes afore 

| rebearſed,the Spiritual Indge ſhall hane power to take knowledge nut- 

eas withſtanding the kings pr And by che aforeſaide * Statute 

De excommunicato among ſundry other crimes and of- 

fences ) Periarie in the Eccleſton Court, is reckoned to be of 

ef. Eccleſiaſtical Iariſdictt un. And ſo is it by a prouiſo in the ſtatute 
againſt ,made at the ſame time. 

By bookes of the Common Lawe, I finde two caſes wherein 
breach of othe called leſio fidei, in an othe voluntarily taken, whe- 
ther priuarely, or before an Eccleſiaſticall Indge (as was in thoſe 
dayes much vſed) is to be determined in the? Temporal, and not 
in the EccleſiaſticallConrt. The one is ſuch as fell out in the caſe 
of the vicar of Saltaſb; who had made an Obligation, and had 
bound it by an ehe (that he would not goe againſt it) before the 

Popes collettor in England; who pretended (though vniuſt = 
ſome Iariſdiction Eccleſiatticalin ſelfe. Againſt which 
when the Vicar was ſuppoſed to deale, and was — con- 
uented before the ſaid Calettor; there went foorth a probubition, 
and no conſultation could be obteined. For (ſaid Hankeford ) 4 

r ———— ——— but where the 

Concord 24. principal matter | WAs AMAILET Spiritu- 
promonie 16, . and 7 rowing. : for elſe, if the — 
lids — Jhould be found againſt bins; bee ſbould be ſtraight awarded there, to 


performe the othe whereupon the grewe, andwhereofbee is 
attainted: and ſo (though it were topaydebrs be ſnould be there com- 


pelled to pay tbem; and hereby, Lay convratts ſhould be determined 
there,contraryto the Ki s rojaltie, 

Tre Andagaine, the ſame man, inthe "ſame Kings dyes {akeve 

vanfimpres. ward)reporteth; that 4 mas had ſworne to make a frofment of his 

1185 47 land; ; and becauſe hee didit wot , bee was vexed the partie, in the 

Court Chriſtian, as for the 

4s a compulſion to at inheritance; 


led in ſuch mauer, as Ele had fard fr theprinerpal 


s P. IU. Ma And the effect of bot h — caſes is rehearſed ( with the like 
1 reaſon ) by Forteſeze in the Eſchequer Chamber; and was ex- 

preſſely graunted ne, and gaineſaide by none. There- 
R r,. wife doe alene the right of bg wife,andthe 


— becanſe ſuch ſuite ſhall be 
lend 
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i ſworne that ſhee will not ſur the Cui in vita: and yet 
win of her huſband — the Mrine, and age! rr 
ber in Court Cbriſtius for breache of her othe, ſbee ſhall haze her pro- 


4on. 


Agreeable to which, is that iudgement long agone, that if « + | 
war ſue another in — læſione Flex — 3 
roſe vpon a temporal contratt or canſe,a prohibition lieth. And Bra- An . 


Gon that writ in that titne, ſaith thus: In plarito quodpertiner ad co- a. 
ronam c dignitatem regis , etfi fides fwerit appoſita in contractu, non | 
Propter hoc pertinebit cognitto ſuper prencipali ad inlicium Eccleſia- 
lien. Hereofhe allegeth a reaſon in another place ofthe ſame 
booke, JuriſdFronems regiam nou mutat fidet interpoſitio , ſacra. 1 lden lb. 
ment um præſtitum, nec ſhontanea rennntiatio partium, l. 
To which reſolutions accordeth this bookecaſe : In t- M. sa Ed 

tachment vpom 4 tion, where the plaintife was ſued in Court 10. 
Chriſtian pro lzhone fidei, in that hee had ſworne to pay fifteene 
—— did not: Brian held that when the faith ts made tonching 
a matter Spiricnall, then the breach thereof ſhatbe puniſhed in a Court 
Spiritzall: ( as if one (hould ſweare to pay me his tithes truely, ot 
a woman to marry with me) but if the farth be made wpon a mat- 
ter Temporall, then the breache of faith ſhall not be puniſbed there: 
becanſe they will not aſſoile lum ( if be be cont) till ſome Temporal! 
duetie be contented and | 

Alater Treatſe of the Common Lawe made in King Hemy 8, 
his time, doth touche this 5 point thus, viz, In moſt caſes of per- A Treat 
iarie, the King and his Conrtes haus had the and in ſome Ran 
caſes the Clergre in their Caurtes, haue had the puniſhment , by the Supremacie bete, 
cuſtome of the Realme onely : via. ſuch as haus riſen vpou Spiri= Me Ren 
tuall canſes. | | cap, i. 

Another caſe where the Eccleſiaſtical Law ſhall not haue co- 
nuſance ofthe breach of an othe voluntarily taken, is when there 
lieth an action forthe matter(whereof the othe was confirmato- 
rie) at the Common Lawe. therefore it was holden by Brian not * T.z2.844, 
long after; thatsf 4 man ſweare topay twentie that he owerh, * 
at a certaine time, and pay it not; and for the be brought in. 
to the Spiritual Court, there ſhall lie a prohibition: becauſe (ſaith he) 
an attion of debt lieth at the Common Lame. 

I makethis a ſcueral cauſe and reaſon fromthe former, becauſe 


* 40 U Apologie of certaine 
f an othe miay grow vpon a Temporall matter, (which was the for- 
mer cauſe) and yet none action lie ſor it. And if I promiſe wich- 

out any couſideration to giue you twentie pounds, and binde it 

with a voluntarie othe, it ſeemeth the Common Lawe will holde 


chip. l. 


it till but pro nudo 


o, and ſo giue none action at all. 
But ſome occa 


is giuen vnto me to thinke, that courts Ec. 
8 N 2 de facto (howlocuer de iure) helde plea of breach of 
ee. othe and of faith falffied( which* amounteth to aſmuch in ſome: 
verb» fidetrranſ- reſpects, as breach of a corporall othe ) euen when ſuch othe or 
een. faith voluntarie taken, was for confirming of a marter 7 
rall. For this I findenotonely before the Writ was framed dere- 
cognitionibus per ſacramenta non faciendis de catallu & debitu, que 
nom ſunt de teſtamento vel matrimonio : but afterwarde alſo, and 
that aſwel by . as by opinions deliuered and reported 
for booke caſes: albeit with certaine cautions; which ſhall (by 
the way) be touched. 
Firſt then, that Eccleſiaftica/ Courtes handled this cauſe long 
» Prou, Confti- afore that Writte was deuiſed; I finde in a Prommciall Conſtiuu- 
zi made at aSymode holden at Lambhith vnder Boniface then 
Pm eArchbiſpopof (anterbwiie, in the time of King Hemm the third, 
| Anno Chriſti 1 260. which conſtitution I doe alleadge, not as 
being of force now, for the purport thereof ( becauſe it aimeth 
at the bridling of the Kings Prerogatiue, and of his Tempurali 
Courtes)but thereby (hiſtorically)to ſhe we, what was then held 
and practiſed vſually. | | 
he effect of it (to this * is : that whereas Prelati doe 
take Coniſance of ſinnes and of miſdemeanours of ſuch as be 
vnder their [nriſdiftion ; as of Permmrie, or breache of faith, of Sa- 
criledge, of violation of ¶ hurch liberties, (for infringing of which, 
euen by the Kings Charter graunted to the Church of England, 
ſuch diſturbers doe fall into Excommunication ipſo facto) and 
of ſuch like cauſes which be meerely of Eccleſiaſtical Couiſance: 
et are prohibitions directed foorth out of the Kings Court; and 
udges Eccleſiaſticallare called thither to anſwere; as ifthey delt 
not concerning Periurie and breach of faith; but ſuggeſting that 
they deale touching chattels, Therefore a little — is added 
this, viz, * eAnd if perhaps the King in his attachements , prohi- 
bitions, and ſummon; ſuall makg mention, not of Tithes , but of 
| right 
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ebe of Patronage : not of faith falſified or ,but of Chattelles: 
8 of ſacrilege — 0 e of ſore 
treſpaſſe pretended to be done by lus ſmbietts or bailffes, theredreſſe 
whereof — vmto him : then let the Prelates aforeſaid make 
hnowen vnto lum; that they holde no plea, neither intend to do, con- 
cerning right of Patronage,or chattclles, or any other things belong 
ing 12 — : but concermmg tithes, * and other — — 
tuall matters, belonging to their office and iuriſdictiom, and tonc hu 
the ſafety of mens ſaules &c. So that the trueth of ſuch allegation 
being manifeſted to the king, they — the plea ſound and 
ſufficient, to obteinea — from ſuch probebitions, &c. if 
they were in thoſe reſpects onely granted. | 

AI — * * F680 and long after that 

writ was framed (who alſo by reaſon he was Officiallprixcipall of 
Canterbury or Deane of the Arches,had good —— hel 
cauſes) maketh no doubtʒ but that matter of periary or of breach : Lad - den 
of faith, ariſing ypon what cauſe ſocuer, ſo farre foorth as it con- Pe. 
cerneth doubt, whether ſuch oath were lawfull or not, and doe 
binde in conſcience, ot not; is ofecclefiaſticall coniſance. And 
therefore teacheth how the libell in that caſe is to be framed, 
that no cauſe of probibition be giuen, viz. _- bath damna- 


his oath made for payment o , vnlarfuly 
—— that bee is — — tied. The ſtare Cir- 


cumfþette agatis ſaith : defamation ſhalbe tried in a Spi court 
when money is not but a thing done for t of the 
fone, and likewiſe for breaking an oath; without diſtinction, whe- 
ther it aroſe ofa temporall cauſe or not. | 


Since the ſaid writ, we haue aindgement in the very point in | 
the time * ofking CA the third, For ama imad a debt of - 1h.3% AMC 
texne the Ordinarre, for that the defendant plight bis * * 
faith to pay it ec. and hath not paydit, but ha faith: the Or- 

nie Cannot him to pay the debt for ſanegard of bu faith; 
and if be do, he doth it ag ainft Oo Lon But —_— 
enioyne him other corpor all ; except the partie will willingly ! Firzherders 
redeeme it. Fot ſo * _— choſe laſt wordes of c — — - 
ception, more truely then m e of Aſſſes (as it is printed) uin: 
ing indeed — no ſe at all. The like appeareth in the eg 
reigne of king Heurie che ſixt: for Py it* was holden, chat a , 

| | man 
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man buy an horſe of me, and ſweare vpn the Enangeliſts to pay me ten 
pownds for him ſuch a day and pay it not : I ſhall baus action of debt at 
the Common law, and alſo a citation pro læſione fidei at the Spiritw- 
all law, and ſpall not therein offend the Common law, becauſe they are 
diners things. 

As — afterward, we finde it was held by Brian and 
Litleton in the time of K. Edward the fourth, none there gainſay. 
ing it: that in leſione ſidei ariſing vpon a temporall matter, the Spi- 
ritual court might puniſh it ex officio, bus not at the ſuite of the party, 

To the ſame purpoſe alſo Mordant laid in the time of K. Heu- 
rie the v : 2 if aman be ſued in a Conrt eccleſſaſticall by a 

o læſione fidei, in not paying 4 ſumme of money promiſed, 

_ ſhall lie a prohibition; bas if the J ok bowed por, it 
ex officio, then no prohubition ſhall lie, which no man gainſaid or 
impugned, Theſe two opinions, leſt they ſhould ſeeme to croſſe 
the former iudgement in the booke of afiſes,and the other booke 
caſe of 24. H.6. (both which admit a party to ſue in the Court 
eccleſialticall) do ſeeme tome only therefore to teiecta partie, 
and to require proceeding ex officio Iudicis + becauſe it was pre- 
ſumed; that a party would not _—_— haue the finne alone 
niſhed; but rather for ſatiſfaction of the thing promiſed to 
im. et this in truth may be otherwiſe by the laweccleſraſticall 
So chat vpon all that which hath herein bin laſt ſpoke n, it might 
probably ſeeme to ſome; that puniſhment of peruy or bre 
emporall cauſe, ſhould be ſtill (by the 


faith, euen atiſing vpon a : 

Common law) of eccleſiaſticallconiſance: ſo that penance forthe 
fone be but enioyned, and no temporal amendsrequircd, which 
doubt is to be referred tothe reverend ludges reſolutions, 

That diſfurbunce of diuine ſeruice is alſo puniſhable by iuriſdi- 
Gon eccleſiaſticall, the ſtatute thereof made, inthe time 3 of Q. 
Marie, doth prooue: for though it do prouide puniſhment tem- 
uy therefore; yet it reſerueth the iaviſdictian that Ordjnaries 

ad, for puniſhmentthereof by lawes ecclefiaſticall. Not to fre- 
quent ot come to draine ſeruice at times appointed, is declared 
to be ſubiect to proceeding and cenſures eccleſiaſticall, aſwell 
as to other puniſhments, by the ſtatute * for Vaiformitie of (um- 
mon prayer: and ſo is both that, and negleR ofthe Sacraments; 
by the ſtatute De excommunicato capiendo, heerctofore often 


alle ged 
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alleged, prooued to be of Eccleſiaſtical connſance, 

— —. that ſtatute, ä a conſal. 
tation was granted: whereby the Ordmaries proceeding ex ofs ' Reg pog.z0. 
ficu, againſt one that refuſed ro receme the Commumon, is ailows 
ed and warranted. And ſo doth thelicle * Treatiſe ofthe libertres * Goodellofthe 
of the Clergie, report this offence to be of Ecelefiaſticall connſence. — 2 
Thus much touching offences ec cleſiaſticall, being referredto 
impictie towards God. | 


CH AP. IX. 
That ſimomy, vſiuy, defamation or ſlander, beating of a Clerke, ſacri- 
lege braulmg or fighting in Church or — 2 
or waſte of an Ecc call lining, and allincontinencie, are pa- 


niſhable by Eccigſiaſticall authority and bum farre, 
Mongſt ſuch crimes as be offences againſt i- 
d, fees. 


* 
The doplace firit; as parcicipating alſo 
D: /N not S yet Hohely ſor 
1 7 NN ed hither: becauſe it is, as a buying and ſelling 
8 b of ſuch things, as be not (in trueth) re 2 
| 8 | ErMANCIPE 
( che olde Rowaneripake) things lying not in 
commerce betweene men tobe bought and ſolde. This fault te 
ſaid * ſtatute Deexconmmunicato capiende,ſheweth to be puniſna- Pin foe, 
ble by inriſdiftion eccleſiaſticall, 8+ 
That tie is likewiſc,it doth. appeare by authotitie of divers 
Parliaments. The king and his * ſball baue the anceof the v- * 15.8 3. caps. 
ſurers dead, and the Ordmaries of holy church ſhall hane the conu- 
ſence of vſarers on line, as to them apperteineth, to make c 
by the cenſures-of holy church for the ſiune, andto makereſtitution of 
the vſuries taken againſt the lawes of holy church, 
By annother later act made againſt vſurie, there are reſer- 1. H. cap 8, 
ned to the ſpiritnall iuriſdiction, therr lam full puniſhments in 
cauſe of vſary. And: ſo is it expteſly alſo mentioned in the afore- 
named ſtatute De excommunicaro capiends ; but this juriſdiction | 
is fince ſomewhat reſtreined, becauſc © + 


ſarie can not now ther *? 4 
by be puniſhed nor corrected, except it reach aboue the rate of 
tenne in the hundred by yere. 

By a conſultationinthe? Regiſter, which was 


ted in allow - 7 Reg. peg 4. b. 


ance of proceeding againſt one 7 his v ry, it is thus ſayd, in 
2 


this 
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this behalfe: Qu14 im articulis Clers continetur, quod ſi Prelati 
 imponant alieni p nitenti am pro peccato, prohibition: noſtr « non elt 
locus, vobis ſigniſicamus quod ad correttionem anime prefati S. un 
hac parte (viz. pro vſura) dum tamen nibil alind attentetis quod 
cedat in leſnnem dignitatis noſtr ein curia Chriſtiamitatis procedere 
poteritis,prohibitione noſtra non ob tante. But this fault & ſinne of 
V ſurie is mixti fori : that is to ſay, in ſome reſpect is of — 
& in other regard ofecclleſiaſticall coniſance, not only by the ſta- 
tutes of the Realme (as you haue heard) but alſo euen by the law 
ciuill, albeit in a divers ſort. For in countreyes where that law 

» DD.inl.Tiria. hath place, if it be * called in queſtion, whether a contract be v- 

odere matri- ſuratious or not, the court ecclefiafticalldoth determine this: but 
fot to pronounce ſuch a contract void and to execute that ſen- 
tence, belongeth to a temporal court. | 

» Seat. circumlp, For cauſe of defamation,it is recorded by an olde ſtatute, that 

agatis. 13. Ed.. i ir alreadie granted, it ſhall be tried in 4 Spiritnall court. And a- 

| Anic.cleri . gaine: In defamation, prelates ſhall correft by penance corporall,the 

— e hives prohibition — : but if the offender redeem 
the penance with money, the prelate may freely receine the money, 
though the kings probibtom be ſhewed, 

„R. By the preamble alſo ofthe ſtature ſotꝰ citation, it is plainely 
argued, that defamations belong to the coniſance of iiſdiction 
eccleſiaſticall, ſo they be duely and according to la proſecuted, 
Alſo by the bookes of Common law it appeareth throughout 
the arguments made in the — caſe of prohibition, in the time 

T. s. Hy. of] Henrythe ſeuenth, that the ſuite for defemation belongeth to 

* eccleſiaſticall iuriſdicl ion. for there, aſwell by thoſe Sergeant; that 
ſtood againſt the conſaltation, as the others, and by the Iudges al- 
ſo that granted the conſultation (the originall cauſe being defa- 
matron) it is yeelded, that the puniſbment of lander or defamatrom, 
i belonging to the Spirituall law, > . 

Whereas there is a Proxinciall conftitmtion, that decreeth a 
ſlanderer or defamer of another, to be ipſo facto excommunicate, 

Reg pg · la this is allowed by © conſultation in the Regiſter, vnto a court er- 
cleſſaſticall. And it is there added tochis effect, vic. S. in canſe 
drffamationts ad pa nam canonicam i atur, tumc vlte- 
rius licite facere poteritis, quod ad forum eccleſie noueritis pertinere, 
prohil itione noſtra non obſtante. 


One 


—— 
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One that ſued another in a cauſe of diffamation in court c- Rg. 51,5, 
clefiafticall, was there condemned in nies to the defendant, 
who was abſolued, for that the plaintife failed in his proofes. The 
plaintife to hinder the execution of the ſentence, and to eſcape 
without expenſes, procured a prohibition, Vet vpon debating of 4 
the matter ; a Conſultation was herein allo awarded. So that wee 
ſee, both the Principal and the Acceſſarie cauſe, to be of eccleſia- 
ſticall C oniſance. 

If ſaiethꝰ the Treatiſe of the Liberties of the Clergie 4 man * Liberties of - 
defume or publiſh one for falſe, an adulterer or vſarer, he may be ſued ine Cc, 
in court ecclefiatticall, And another Treatiſe ( oubliſhed alſo in Realm 
king Henry the 8. time by a common Lawyer) ſaieth thus: In, 11, the bi- 
ſome caſes of diſfumatiom and ſlander, the kings courts; aud in ſome ſhop of Rome, 
caſes the Clergie baue holden plea thereof. | rb ae. 

Therefore I doe the more maruell (the lawe being ſo plaine) 
at the Note that is ſet : downe inthe Regifter touching this mat- * Nea ia Reg. 
ter, viz. All the Inſtices are againſt a Conſultationin a caſe of dia- * 
mation, which is ſpoken indiſtinctly and indefinitely, and there- 
fore more generally perhaps touching any diffamation what ſo 
euer, then the Iaſtices meant, or then by Stammes and lane may 
be warranted. N 

It may be that a booke caſe of Hen the 4. gaue occaſion of 
this nuſtaking, being notthroughly weied . for at firſt fight it 
ſeemeth to ſound, as if no diffamation at all were of eccleſiaſtical 
coniſance, And ſo 5 cuen Brooky in his eAbridgement ſeemeth to: Ti.Confuka- 
take it. Bur the trueth is, by that caſe is onely meant, that ſuch I 
drffamation as ariſeth vpon a Femporallmatter, is not ofeccleſia- 
fficall coniiauce: which is the firſt exception ofthe generall rule 
ſer downein the Statute of Circamſpette agatis : where is ſayd; 
that drffamation ſhalbe tried in the Spirituall court. 

And that the ſaid caſe is to be reſtrained to ſuch diffamarion 
_ — molt plainlie 3 e the 
cope of © Hantefordt argument. Vicar of Saltaſbe i 4 M. a. H. 4. 
— othe — the Peer Collecter, in confirmation of an T a 
ligation by him made. The Deane of Windſor ſued the Vicar be- 
fore the Collefer, pro leſione fidei: the Vicar pur a prohibi- 
tion, Flaxkeford to maintaine this probibition, ar , that the 


periurie could not bee ſued in an eccleſiaſticall court, for that it aroſe 
L ; 9 


d. 3. e. 1. 


3 P. i 8. Rd. 4. 
fol. 6. 
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na temporallcauſe, Adding for proofe of his ſaying, that im- 
(fe bad — the eee ruled for him, and againſt the 
Archbiſhop of Canterbury, H. a. Edw.z par attachment ſur Prohi- 
bition, & c. de ceo que il ſuiſt en court Chriſtian, pur diſfamattom. The 
matter then was not ruled againſt the Archbiſbop ſimply, for ſu- 
ing diffamation there; but of ſuch a kinde of diffamation . For 
elle this would not haue fitted the purpoſe of Hankefords ar- 
gument : becauſe hee hauing to prooue that /efo ſidei arifing 
vpon a Temporall cauſe might not bee ſued in an eccleſiaſtical 
court: could not make any colour of that aſſertion, by allea- 
ging of a iudgement that no diffamation at all might bee pro- 
tecured there: for that is not the like reaſon, And therefore, 
as that /eſio fideiaroſe on a Temporallcaule; fo did the diſſama- 
tion there ſpoken of, for which aprohibition did lic without Con- 


ſultatian. 


That di orie words touching a temporal cauſe may not 


> Regilt.fol.43.Þ be ſued in court eccleſiaſtical; we haue alſo a prohibition in the 


Regifter, without any Conſultation granted , For whereas one 
gaue witneſſe in an Inquiſitiom made by the king about his ex- 
change in Yorks : the partie touched, ſued the witneſle (for dif- 
faming him) in a court eccleſiaſtical, whereupon the witneſſe 
wor ta Prohibition, by reaſon the matter was a Temporal 
cauſe, 

By Statute likewiſe it is enacted, that a Prohibition ſhall lic, 
if a man be ſued in court eccleſiaſticall for diſfamation, in that hee en- 
dited the other. 

I finde alſo another cauſe, why ſome drfſamation may not 
be ſued in a court Ecclefiaſticall : and that is, when action 3 
fore lieth at the Common lawe. As i — —— Ad. 
on of treſpaſſe for goods taken away ; the defendant her wed 
him in a ſpiritual Court for . But Huſſey — Aa = 
turney, in behalfe of the Plaintife deſireda Prohibuion; becauſe the 
plea in Court Chriſftran was the ſuite hanging there : and 
had it grawnted, Quod nota, Soif I berobbed, and ſpeaks of bum 
that robbed mee before others, ſo that hee ſueth mee in a ſpiri- 


tuall court for, i mation, there lieth a Prohibttion : becauſe I 
| _—y 


— 
— 
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may haue an e Action at the Common lawe, videlicet, mine appeale 
of the robberie, 


There be alſo in the booke of Entries, precedents of Pro- Bookeof Bn. 
hibitions granted ; 7 thoſe that for diffamation proſecuted en 


ſuch in court eccleſiaſticallas ſued them in temporal c ourtes, for 
maime, and for forging of euidences. | 

So that wee may conclude this point, that out ofthe caſes - 
excepted; the rule of Circumſpecte agatis, and eArticnli Cleri 
(for drffamation to bee of eccleſiaſticall coniſance) hath place, e- 
uen by allowance of the common lawe. 

There reſteth yet one point belonging to this place; fit to 
be eleated. There is alleaged for other purpoſes by the Note- 
gatherer, a little olde printed Treatiſe, Concerning the power of 

the Clergie, and lawes of the Realme . In which, the Statute of 
Circumſpetle agatis (both here and elſewhere by me alleaged) 
is auouched to bee no Statute, but 4 bare conſlumtion. The words 
3 beetheſe : Wee neuer ſave any proofe that Ci efte 
was 4 Statute, or taken ont of the kings anſweres. and there 
the ſayd treatiſe diners things that bee directlie agaynit 
the Realme as it is in this point. That Prelates for fornication, anou- 
terie and ſuch other, may ſometime aſſigne bodilie paine, and ſome-= 
time pecuniarie payne. And the lame i, that Prelates ſhall neuer 
aſſigne pecuniarie payne for correctum of ſinne, but onely at the de- 
fre of the partie. And alſo it ts recited in the ſayd Treatiſe, that if 
the Prelate of any Church, or his Aduocate, akg of the perſon 4 
penſion ; that the ſuite ſhould bee in the Spiritnall Courte : and. 
the lawe of the Realme is enen to the contrarie. And we thinks, 
that if it had bene 4 Statmte ; that the lame ſhonid nener haue 
bene wſed therein, ſo direfllic agaynſt the Statute, as it hath bene 
vſed. And in the nmetcenth yeere of King Edward the third, 
in 4 Writte of eAmnnnitie brought in the Kings Court againſt the 
ſayd Article of the ſayd Treatiſe : it is ſayd, that the ſed Trea- 
tiſe is no Statate, but named ſo to bee by the Prelates. And al- 
ſo the ſayde Writte of eAnnunte is indged to bee maintenable 
in the Kings Conrte , and that is diretthe agaynit the Treatiſe 
of Circumſpetle ais, where fore wee thinks it is no State. 


atss, * Ofthe power 
e in — 
the lawes of eme cap. l. 


— — 
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The verie like wordes are alſo vſed (I thinke all by one Author) 
i Ibid.cop.8, in another Treatiſe of conſtitutions Proumciall and Legatine, 
Nowe, in that to prooue it no Sratwreghe (Fierh; 7 here bee in 
it diners things direth againft the lawe; of thirealme, ſeemeth to 
me a ſtrangereaſon. As though ſtatutes (forthe molt part ) bee 
not tothe reſtraining and changing of che lawe of the realme. 
His firſt ſpeciall obiection doeth anſwere it ſelfe. For if the 
Partie defire commutation of corporall penance into pecaniarie, 
eſpecially ifhe be a free man;the Ordinarie may lawfully accept 
of that commutation,and being ſo vnderſtood, circumpeſte ag atic; 

» Arigali cle iumpeth therein both with *lawe and practiſe. 

Ke Touching his ſecond obiection againſt it, of a penſion: I referre 
my ſelfe to — which hereof hath bene ſpoken in the 6, Chap · 
ter of this firſt part. As concerning his alleaged booke of 19. Ea. 
ward the 3. reporting it to be no Statute, I muſt tell him, that hee 
hath a larger printed booke then mine; if hee haue any reports, 
either of the 19. or 20. yeeres of king Edo. g. | 
's But —.— either he that was — — 8 

reatiſes, or an er priuate or particular perſons doe e 
— robablie ſpoken thereof: I truſt they will 

all be contented to ſubmit their iudgements to an Ate of Partia- 
went. Thereforeto cut of all doubts at once in this behalſe; let 

» 1.8 2.84.6, v themread the 3 e Fe for true paiment of tithes, made in king Ed. 

1 ward the 6. time; where both ¶Articuli Cleri, Sylua cadua, de re- 

2 itione, and alſo Circumſpecte agatis bee called Stature, 
and are appointed to temaine in their entire, as they were afore 
that new ſtatute, 

Sur. circum. If a man lay (violent hands on a Prieſt, this offence is puniſh- 

agus, ig A.. able alſo by eccleſiaFticall Indges. Therefore it was determined in 

another Parliament, that for excommunication pro violenta ma- 

Ar Cet. a. nuum iniectione in Clericum, before 5 a Prelate, where penance 


Ed,4.c4.3- corporallis enioqned: if the defendant will redeeme bis penance by gi 
ming money tothe Prelate or partie griened, it ſhall be required before 
the Prelate and the kings prohibition ſhall not lie, 


This ſeemeth to haue bene there determinable (by ſome re- 

« H7.H.z.refe- ports at the Common law) euen afote theſe ſtatutes. For if a mar 
rene Firzh.tit, enter into . Jobs place, and beate the brethren there, and take their 
— ion, an, ahatteli, for thus violence be ſhall be ſued in Court Chriilian, and ſo 
it 


ary . bb. » "ad '®.% * ED 4 \ 0 
” = ö „ * 6 
\ * . 
. 
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it was adindged by the Courr. | 
In a Conſultation granted after a probibition in this caſe was 
brought, it is thus cõteined inthe Regiſter, viz. j in canſa iniefti« : Reg. ſol. ia b. 
onis manu violentarum in clericum, in poſſeſſione Clericata exi- 
Hentem, quemq alter ſcinit eſſe clericum, non de violata pace noftra, 
ſed de excommunicatione ad correctionem anime tantummodo aga- 
tur. tumc prohibtione noſtra non obſtante ,lterius in eadem facere to- 
teritis, quod ſecundum forum eccleſie, & de iure fare videritis faci- 


But I find two caſes where laying violent hands on a Clerke, 
ſhall not bee ſued in a Court Eccleſiaſticall, but there will lie a 
prohibition. The firſt is, [f a Clerke be *arreſted at the Common law, * Regilt.fol.42. 
if thereupon he ſue in a ſpiritnall Court pro violenta manuum inie- 
Qione in Clericum, there lieth Prohibition, Another caſe is, * when T.. H. . fol, 
a man is excommunicate for laying violent hands on a Clerte, if the 20 fd c - wh 
ſpirituall Court demie abſolution till amends bee made to the partie for 
the batterie, a prohibition alſo will be granted: becanſe it ſball be en- 
tended, be which ſueth doeth it to recouer damages. 

But (though it be at the ſuite of the partie) if onely the pa- 

niſbment of the offence, and not any amend; be ſued for, it is de- 
terminable in a Court eccleſiaFticall, albeit the : Temporal Court « An. Cier. 
haue alſo the debating ofthe matter. touching the amends and * . 
the batterie. For (ſaicth Thirning ) if a partie be onely to en forme lbidem. 
the Court that the other hath laid violent bande: vpon bim, being a 
Clerks; tothe intent the ſentence of holy Church may 70 ainſt him, 
to be excamamicate for the wrong done to hoiy Church, yh. wot to re- 
coner dammages; peraduenture it might be tollerable. To which an 
other booke agreeth, *that man beate a Clerke,and he ſur bam H. 25. Ed. fol 
in the ſpiritmall Court for his ſane of excommunication,he doc ih well : 
but if be ſue to haue the matter there examined. & for amends; there 
lieth a prohibition. For we finde a 7 precedent of a (onſwltation » kumees . it 
granted, euen where a partie ſued in ¶ vt Chriſtian, pro dolenta Probibinon, 
manumm intectiione in Clericum, f 

And ſo is it teſtified by the * booke of the Lobertres of the Cler- . Gooddall of 
gie, by the lawerof the Realme,in theſe words: ¶ Prieft may ſue ** end of 


| the Clergie, 
to haue him excommmnicated or corporalli⸗ that laid d- 
lent hands vpon lum, but not to . 9 Gooddall ibid. 


mas put to corporal penance Anm; for beating 4 Gs 
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to redeeme his penance, wil agree to to the partie ified : 
& after — to bus ans. + — . he may then be ſurd by 
the partie dammiſied, eum for the mony in a court eccleſiaſticall, And 
not onely the partic my thus ſue to haue him puniſhed, but the 
N. 20. d.. o *Spiritual court may alſo puniſh it exofficio,as Brian and Litleton 
there did hold. 
To this accordeth the ſaid litle booke,where is ſayd, that the 
« Gooddall,ibid, * eccleſiaFFicall Iudge may of Office cite for laying violent hands on a 
Clerke,to puniſh hum corporal but not by . Whoſe opinion is 
well confirmed by a Conſultation in the Regiſter, to that purpoſe, 
; Regfol.g1,a, For thence is * gathered, both that ſuch a beater of 4 Clerke, 
doeth incurre excommunication ipſo facto: and that the eccleſia- 
flicall ludge ex Officio,may lawfully proceed to enioyne him cor 
porall puniſhment, 
Touching Sacrilege, that it is alſo puniſhable by lawein a 
Court eccleſiaſticall, two adiudged caſes may bee alleaged out 
+ M.4.H.z.per of Fitzherberts great Abridgement. For if 4 man take goods 
Firz.Probid. ont of the Church or Chart hee that hath propertie, may ſue 
1288 him in a Court Chriftian, and may compell hum to ſtand to the ſen- 
tence and indgement of the Spiritual court for this offence, And 
U. 7. H. 3. per againe : 5 [f a mas take trees that are growing in the Churchyard, 
1 the Parſon may ſue for them in court Chriftian, and for the ſacri- 


lege alſe. 
« Lyndw.inV. Lyndwood, ſpeaking of Sacrilege, ſaieth, It ij not 4 crime 
— OY meerelie ecclfruſeal : becauſe the coniſance thereof may belong to 


—— 4 temporal Judge, at leaſt touching the corporall penaltie : but not 
_—_ — — of the Church, that org hu to bee laied vpon 


ſuch 


7 Concerning fighting, quarelling, and brawling in 
Church or Churchyara, the Ordinarie in ſome degree is to pu- 
niſh it by ſuſpenſion 46 ingreſſs eccleſie in a laie man, and from 
miniſtration in his office in a Clerke ; and in another degree, 
in either ſorte Laie or Ecclefiatticall, by denouncing the par. 
tie offending to bee excommmunicate ipſo facto, by vertue of that 
Statute, | 


Part. r. proceedings in Courts Eccleſiaſticall, Cr 


uideth; that as afore by the lawes Eccleſiaſtical, iuſt actions 
and remedies might bee had againſt executors and adminiſtra- 
tors of deceaſed incumbents : ſo they ſhoulg by vertue thereof 
bee vſed againſt aliences and donees of the goods of ſuch in- 
cumbents, 
The Treatiſe of the Clergies liberties ſaieth, that for * Dila- » Libenies of 
pidation the par ſon may ſue ( in cuurte Eccleſiaſtical) the execmtors gr Clertieby 
of his predeceſſor. Realme, 
So at the Common lawe,7imwhit did hold, that if an eccle- . 11,1 A ly. 
83 perſon mal waſte of bis beneſice, he ſbal be depoſed, as a Di- 
apidator of his Church, But depoſition cannot be iuſtiſied, but by 
authoritie eccleſiaſticall, 
Thoſe crimes which I ſayd were oppoſite to ſobrietie in a 
mans — ſelfe, are alſo able 9— — authoritie. 
3 For the Clergie are not to be puniſhed for holding plea in court Chri- Stat. Circum- 
ftian, of ſach things as bee meerelie ſpirituall, on 1 to wit, of pe- 2 
nance enioyned for deadlis ſine, as fornication, adulterie, and ſuch 
like. In which words of (ſuch like) I doubt not but other incon- 
tinencies,as Inceſt, Stuprum, and Polygamie be alſo vnderſtood, be- 
ing all more grieuous then fornication, and two of them more 
— deeded he word,hainſmods, ſuch 
And ſo 2 interprete the wor | 
like : that * ts to ſo (ſaiech bee) nec, whoredome, and others, + Lyndw. v. hu« 
which be contained vmder the ſinne of Lecherie. Aud to theſe are — 
to bee added other crimes, which alſo are to bee handled 
ſhed ma conrt eccleſiaiticall; as namelie, Sacrilege, Uſurie, Here- 
fie, Simonie and Perinrie, to which an old Canon alſo addeth ſuch Becca. 9.4 
offenders as be Inſpectatores nugarum,and conſulters of Starre- 
gazers, Phanaticall perſons, Wiſardes, Fortune-teller;,Drwnkards, 
and [aolaters. 
And to make it more plaine, that all vnlawfull companie of 
man and woman, not being capitall by the lawes of the Realme, 
is ſubie ct to the [ariſdiftion eccleſiaſtical, the © generall worde of 3 Kn. cg. 
Incontinencie (which comprehendeth all) is vicd in the ſtatute 
De excommunicato capi 
In the? Regiſter there bee two precedents of Conſultations , x 


ted in cauſes of Fornication ; agaynſt which (in both) the & — 
Fudge alſo proceeded of office, And the ra of Clergie * 
2 


, 
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„ Gooddultof ſaieth, * Thongh a biſhop may not vifte the Kings free Chappell, 


Clergie Liber yet he may cite and puniſh the Chaplaine —__ for ke 


geping 4 conc u- 
bine. Heare alſo what another olde Treatiſe written by a com- 

+ An anſvere to mon _— in thoſe times ſaieth in this behalfe, — 7 Cler- 
Pfei bb Th. gie ong ht to haue correction ( as of crimes meere ſpirituall) of anon. 
— N — to _ matrimonte tithes, 
pore H. f. oblations, and perinrie ( in ſome caſe ) and of diners other things 8 
whereof it is no doubt, but they hame holden _ in times we rather 

ance of princes; then for that they be meere 


by a cuftome and by ſi 
ſpirunall, or that they had authoritie by the immediate power of God, 
So that they bee by him yeelded, of long time to haue bene of 
eccleſiaſticall conilance, 

CHAP. X. 


That the matters and crimes here reckoned bee alſo of _— — 
call ſuriſdlictiom : and proofes, that any ſubiett laie or other, 
may be cited in am canſe eccleſiaſtical. 


Here doe yet remaine ſundrie points, which in 
the ſecond Chapter ofthis part, I haue ſer out, 
Vas being of eccleſiafticall coniſance, hitherto not 
A ſpoken vnto purpoſelie. Firſt then for erdai- 
ning of reall compoſitions (being a matter of vo- 
luntarie inriſdittion ) and diſanulling of them, 
if they haue bene made contrarie to lawe and right (which is 
for the molt part of Iwriſdiflion contentions) we haue in the Regi- 
ſter ſome teſtimonie. For 3 whereas an Ordinarie had made an 
ordination or reall c ton for certaine Chaplains to ſerue from 
time to time in a Church, which were not found by thoſe that 
ought ; the biſhop hereupon ex officio proceeded to merdift the 
Church, and vnto other Canonical paines. And though there · 
upon a Prohibition was brought, yet was it reuerſed 8 vpon de- 
— conſultation, and the biſhops proceeding allowed, for 
lawfu | 
+ Reg.fol.g0,a, Touching * diſaralling of a reall compoſition (vnduely made) 
in a Conſultation there, is thus conteined: Significamm quod in 
negotio adnullationss Ordinationis pro Penſione, tanquam ini qua 
& 


Reg. lol. i. b 
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& non rationabiliter fatte, & non de laico fvodo in curia Chriftiani- 
tatis agitur, procedere, & viteriùs facere poteritts, r. prohibitions = 
noftra non obſtante. 
Next follow the cenſures ecclefiaſticall, whereby Ordinaries 
puniſh or vrge execution oftheir ſentences or decrees. Firſt ſu- 
eat ab ingreſſu ecclefie,is ſhewed tobe an eccleſiaſticall cen- . & Gd G. 
ure by a ſtatute of king Edward the ſixt, forbidding brauling in . 
Church or Church. yard. The other ſufpenſiom indiſtinctly taken, 
whether ab officio tamum, or ab officio & beneficio; is mentioned 
for a cenſure eccleſiaiticall, by a ſlatute /. El. and by her High-, jEir-cap.z, 
neſſe Iminnttrons. in fine, 
Interdiftion of a Church is alſo prooued ſo tobe, by the firſt 
allegation out of the Regiſter in this chapter, 
That Sequeitration is another cenſure ecclefiaſticall, and the 
coniſance of the violation thereof of thatiuriſdiction, is prooued 
cleerely by a conſultation in the Regiſter.) For there a certeine 
Pariſhioner had cut downe Sylnam cæduam, not paying but de- + Regi,fol.44.b, 
teining the tithe from the Parſon, Hereupon the biſhop of Ele 
his Official, did ſequeſter the ſaid wood cut downe. The Pari- 
ſhioner did breake and violate the ſequeſtration. therefore the 
Officiall proceeded with him in canſa violationss ſequeFire, the 
defendant purchaſed aprohibition, Neuertheleſſe, vpon diſcuſ- 
ſing of the matter, a conſultation was granted in theſe wordes: 
Licite procedere poteritis, de violatione ſequeFtri ſyine 5 Chntelln, 
cede exciſe (ratione decime made rectori eccleſie debite, inmitt c uefl. poſted, 
detentæ & non ſolute) per vos fic interpoſiti, agitur : & vlternus A anon Clan. 
facere poteritis , quod ad forum Eccleſiafticum noneritis perti- gravis. de ſemen 
nere. tia ercomm. 
That excommunication is a cenſure Eccleſſaſtical almoſt all 
allegations afore, and conſultations in the Regifter do ſhew. 
hat which next commeth to handling heere, is: that *the © Conſt, pro, | 
Parſon and Vicar haue the appointing of the Pariſh Clerke: fe conced. 
who being ſo appointed, is to haue the cuſtomable fees of the Fa & bi 
Pariſhioners for his ſeruice, or elſe he may ſue for them in Court 
eccleſiaſticall. That Conffiration prozinciall calleth theſe eleemo- 
ſynas conſuetas : and (I thinke) they may be comprehended vn- 
der the word 7 itiones charitatmæ, for which the Regiſter, xeg.tol. 53.6, 
hath aconſa/tation, as being of eccleſiaſticall coniſance. s 
M 3 or 


6s Aw Apologie of certaine Chap.1o, 
For goods (as a of waxe,&c.) due to a Church and de- 
Ae eb. teined; the Regiſter alloweth the Church-wardens to ſue in 
court eccleſiaſtical,and to procure that the church may for them, 
be againe put in poſſeſſion, 
ow follow (in this place) certeine crimes of eccleſiaſtical 
conuſance: and firſt ſuch, as be contrary toprerie towards God 
* c-2.demaled, namely b laſphemie, which * though in partes on the other fide 
Sea (where Cmill law hath place) it be mixti fori, that is, enqui- 
rable and puniſhable aſwell in the ;emporal/as in the eccleſraſti- 
call court: yetinthis Realme, I haue not learned of any puniſh- 
ment thereof (or for ſwearing) by any temporal power. Alſo - 
dalatrie, and errour in religion; which are ſhewed to be ofeccle- 
15. Aix. c. 23. fiaſticallconuſance, ;the ſtatute De excommunicato capiendo. 
Likewiſe eApoſtaſie from Chriſtianitie; which is the higheſt de- 
gree ofhereſie : and therefore ſubiect to the ſame Court and pe- 
naltic, Laſtly, violation and pr ion of the Sabboth, to be 
puniſhable by a Court eccleſiaſticall, both the continuall ca- 
ſome of the Realme , and the ſtature of Cir elle agatis, 
(which doeth allow them to enioyne penance for ſinne) doeth 
make yery manifeſt, 
inc: men 2 are to —— well admoni- 
—— c ſheth) that mortall ſinne is not of Eccleſiaſticall conuſance ; 
| ny canon for then ( Gaith hee) the iuriſdictiom 745 temporal. a were 
1 ; ſeeing you could bardi name am cauſe, which 
coloxr of the [inne, might not be ht unto connſance ec- 
clefiaſticall. But the ſaid ſtatute is tobe ſtood, of ſuch ſomes, 
the puniſhment whereof doth belong properly to a {omrt eccleſraſticall, 
That is all ſuch (as I doe gather) for which no remedie is pro- 
uided at the Common law, nor by the ſame forbidden to be dealt 
with, by a [ndge eccleſiaſtical, 

And of this ſort, is ſubornation of periurie, in an eccleſiaſtical 
court and matter, tending tothe breach of inſtice; and vnlam faul 
ſolicitation of a womans 77 drunlenneſſe, and filthie ſpeech, 
referred to the violation of ſobrietie. 

Violation of a ſegqueſtratiom or of an interdiftion, is in this chap- 
ter touched afort. The hindering and diſtarbance to. carry tithes 


by wayes due and accuſtomed, is handled in the fixt chapter of 
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For ſundry crimes, the court &ccleſiafticallmay enio 0 
—— corporall, 100 — pecumiarie and ifit do, r Aa — 
libitum. Notwi g, , Prelates emeyne a penance c 1 Artic.Cleri, 
. — 2 


ſuch penance: by money, if this money (ſo Edw.2.cop.3, 
promiſed) be demanded before a Iudge N kings IC 
tion ſball holde no place, And againe : for excommunication before + Bid cap. j. 
a Prelate ¶ for laying violent hand: on a (Werke) where corporall pe- 
MANCE 15 enioyned, ö he defendant will redeeme it by gining money 
ro the Prelate or to the partie * ; it ſballbe required before the 
Prelate, and the Kings prohibition ſhallnot lie, Furthermore, in; fine. 
defamation, Prelate: ſhall correct in maner aboneſaid, the King pro- 
hibition notwithſtanding, firſt enioyning a penance corporall, which 
if the will redeeme, the Prelate may freely receine the mo- 
ney, h the Kings probubition beſtewed, tothe ſame ef- 
fect, there is a conſultation in the Regiſter, * viz. in a plea for reco- Rb. 
merie of money promiſed to a Prelate or to fo + + 2010 
deeming of corporal penance, or ger 8. hands on a 
Clerke ) you may lawfully proceed, our prohibition notwithſtanding, 
When a ie proceeded with for ſome offence in Court: Reg lj 
g Eccleſiaſticall, ſabmitteth himſelſe to ſuch order as the Iulge 
4 ſhall take with him, either at his abſo/ation from the ſentence 
1 of excommwication, or otherwiſe, doth after refuſe ; for ſuch 
1 his refuſall, he may be dealt with, and puniſhed in Court eccle- 
fiafticall, and may be vrged by cenſures, to performe the order 
according to his ſubmiſſion, which the Ordinary ſhall ſet downe. 
Likewiſe may an Ordinary deale for contempt of his decrees or 
inriſdiftion ; as may be perceiued, both by the ſaid conſaltation 
againſt one Lindſey laſt alleged, andꝰ alſo by anotherrEported * Reg fol.g7.b. 
in the Regiſter. 

And as Ordinaries may deale in the cauſes afore ſpecified: 
ſo may they alſo in the neceſſatie acceſſories and dependences 
of thoſe cauſes. And therefore they may adiudge expenſes a- 
gainſt the partie overcome in law; and by cenſaret drive him, 
to payment of them. Example heereof we 7 haue in the Regi- Regol.gr.a, 
er, where the plaintife in a cauſe ofdefamation failing in proote, , 7% 
was condemned in expenſes; and could not auoid the paiment — the 
oOfchem by the prohibition uch he brought. therefore in ano- Cage. pts 
cker precedent there, it is thus ſaid: /mi e *conſonum, quad vbi laves of the 
1 cognitio A 
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66 An Apologie of certaine | Chap. ro. 
copnitio cauſa principalis ad forum eccleſiaſticum pertinet; & eius 
— — debeat. Vel ſic : iui eſt conſonum, quod cui 
attribuitur cognitto in cauſa principals, eidem attribui debet executio 
cinſdem. And there it is further ſaid, to this purpoſe : Si prædłti 
40. S. pro muſic & expenſis in cauſa diſfumatiomis adiudicati ſuerint, 
tunic ad executionem inde faciendam licite procedere poteritis, probi- 
bitione noſtra non obſtante. 

Fees due in Eccleſiaſtical Conrts, and Curates and Clerkes wa- 


ges deteined, come next in this place to be prooued of Eccleſia- 


#icall conuſance. I mult confeſſe that for the two former of 
theſe, I doe not call to minde, nor hitherto finde by turning of 
my few bookes of the Common law; that any thing is written 
of them, | 

Now ſeeing that from time to time, as occaſions haue fallen 
out of due fees thereto haue bene deteined, they haue bene de- 
mandable in the ſame Court eccleſiaſticall without bringing 
prohibition: it is ſome good inducement to leade vs to thinke, 
that they haue bene (without contradiction) alwayes yeelded 
to be of eceieſſaſticall conuſance. For, being ſuch matters as 
ſubiects haue a right vnto, and yet no writ lying therefore (as 
I take it) at the Common law (which * reaſon is the ground in 
ſtatute for granting conſultations, and of leauing — of that 
nature, to the determination of an Eceleſcaſticall court) it will 
— follow, that theſe alſo doe belong to iariſdicliam eccle- 

call, 

But touching Clerkes wages, called in the Prowinciall canſtitu- 
tions elcemoſyne conſuete, and in the Regiſter conteined vnder 
the generall word of Largitzones charitatiue; haue incidently 
ſpoken in this chapter afore, | 

There temaine yet ſome offences (ſet out by me to be of Ec- 
cleſiaſticall conuſance) which I finde not hitherto ſo auonched 
to be, by any writer of the Common law : yet are they ſo hol- 
den by the law Eccleſiaſtical, and by vſuall practice alſo with- 


e dera. ft e. fa · Out any probxibitron or other impeachment, The firſt of them 


ſatiorum de cri 


mane falh, 


is fergerie in an eccleſiaſticall mattter, or the vſing and ſet- 
ting out of forged letters knowing them to be ſuch : as of let- 
ters teſfimonialls, of orders taken, of inſtitation, and ſuch like, 
Next, is the burying (in vſuall buriall for other Chryfians of 


? notorious 
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notorious Herztickes; or of perſons dying excommunicated,and | du cumque 
without repentance dee“ * I 
Thirdly, willing * and familiar cõuerſing with perſons,whom » «6 concutine, 
they knowe to be excommunicated mavors excommunteatione, de bent com. 
Fourthly frequenters of conmenticles , which doth alſo come = Bald.in ca. c6- 


vnder chiſme, | — of 
120% vnlavofull ! Ggging vp of corpſes buried, either ypon mands, 8 
ſpite, or in any other ſinitter teſpect what ſoecuer. bands. de pl 


Ihaue hitherto ſtoode vpon matters, wherein Ordinaries (by wa. 

Law)may holdplea: to ſhew thereby, that they may cite in other 
cauſes then Teſtamentarie or Matrimomall. For deale in them, or 
handle them they could not, vuleſſe the party which ispretended 
to offer the wrong, or to be the offendour, might be conuented, 
which is by citation, Therefore (beſides the authorities here and 
there in the former diſcourſe falling in by other occaſions, which 
might ſufficiently prooue that they may cite and compell men 
to come befote them) I will now briefly vſe ſome further direct 
proofe to conuince; that in other cauſes then thoſe two, men 
may be cited before Judges Eccleſiaſtical, 

tappeareth by Articuli (Teri,that for any matter Eccleſiaſti- 
call indefinicely, men might be cited, For vpon doubt mooued, 
whether the Kings tenants were ſubiect thereto, in ſuch ſort as 
others are: it is decreed, that 5 ſuch as holde of the Kings teme, 5 Anic. cler a. 
may bee cited before their Ordimaries, and may bee excommunicate **="2 
for their manifeſt comtumacie and after 40. dayes, may bee attached 
by the Kings Writte,as others, The preamble of another ſtatute * 23.H.8,c, y, 
proueth Creations euen of men, wines, ſernants, and other the kings 
ſubiecti for diffamations and tithes (ſo they be vpon iuſt matter, 
and in due order) to be lawfull, The body of that ſtatuteꝰ pro- tbidem, 
uideth, that a Citation be made out of the Diæeeſſe &c. where the 

ie dwelleth, but where ſome Sperituall Offence or Canſe is com- 
mitted or done, r. ſo that a cuntrario ſenſu in any other offence or 
cauſe Spiritnal(as very are afore tobe)any ſubiect 
may be cited within his or her Di@ceſſe , and in thoſe alſorhere 
excepted,may be cited but ofthe Dieceſſe. b 

Likewiſe *for Hereſie,the Archbiſhop of Canter cite am 3 Ibidem 

of his Prouince if the immediate — doe — ren 
date, In a ſtature? made for you man withbolding Ry 9 32\H,8,cop.7. 


>x.84,6,c4,2,) 


onely, that 0 Lay mar 


J. 


62 Cn Apologie of certaine Chap.rr; 
be connented according to the Eccleſiaſtical Let. And there is 
alſo mentioned e Proceſſe and cenſures of the Church, 
Ina ſtatute of King Edzardthefixr, though for the body there- 
of it be repealed, yet thereby is teſtified; that ſummons and citati- 
ons be Proceſſe Eccleſiaſtical in all ſuites and canſes of inftance be- 
twixt party and party and in all cauſes of correttion. 

Therefore ſeeing there is no colour, that onely Eccleſiaſticall 
perſons ſhall fall out to be deteiners of ſuch dueties Eccleſiaſts 
call, or that they onely will proue offenders in the crimes afore 
recited, neither can all the Kings tenants, nor yet men, wines, ſer- 
warts and other ſubiects be entended( for the moſt part) to be other 
then Læyperſens: we may ſafely conclude, that not only in cauſes 
Teſtamentarie or Matrimoniall but in 1 other afore no- 
ted, any ſubiect whoſoeuet, may be cited before his Ordinarie, or 
other competent [ndge. Q noderat probandum, as being the very 
eontradiftorie of the opinion, that we are in handling. 


CHAP. XI. 


That Lay men may be cited and vrged to taks othes in other canſes, 
then Teſtamentary or Matrimoniall, | 


He thirde opinion nowe followeth, which is: 
that by the Lawes of the Realme , no Lay max 
ought to be ſummoned or cited to make (or take, 
as I thinke is meant) an othe , in any other _ 
e Teſtamentary or Matrimonial, This diffe- 
V reth from the former in two points. The firſt is 
in the partie to be cited : For the ſecond opinion was, that none 
whoſoener, including both Eccleſiaſticall and Lay: where as this is 
may be cited, cr. The ſecond difference 
is in the end of the citatian : For here is ſaid: a /ay man may not be 
cited io take an oth in any other cauſe: thereby leauing(as it might 
ſeeme) the Ordinary at large, to vrge perſons eccleſraſtical to take 


an othe, in other cauſes alſo. Bur all comes to one ende. For if 
neither Lay nor Ecc/eſiaſticall (as the ſecond opinion holdeth) 


may becitedin any other cauſe : then cannot Eecleſſaſticall men 
be cited in any other cauſe, to take an oche. That which cannat 


be done at all, cannot be done for any ende. wor entis nalla ſunt 


qualitates, 
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er. ſo that both theſe runne to one point, ſauing that 
hereby is affitme d, a citation may not be made to the intent a Lay 
man {hall take an «rhe, ſauing in thoſe two caſes, 

Now if this citing be meant of the partie defendant;then doth 
it not impugne any proceeding eccle/iq/trcalin vſe. for the partie 
conuented, is not cited ad ſubeundum mrementum, but ad reſpon- 
demduns tali in canſa decimarum, &c. & facrendum viterins quod 
2 & rations. If it be meant of witneſſes, neither are they 
cited (againſt their will) not ſo much as in Teſfamentarie or Ma- 
trimoniall cauſes, or any other, to appeare; till faith be made by 
the partie, ot by ſome other for him, that they take them to be 
neceſſary witneſſes for to teſtific in that cauſe; and that being te- 
quired,and their reaſonable charges offered them, they doe ne- 
uertheleſſe without cauſe retuſe to come, and to teſtiſie a trueth. 
For then goeth a citation called Compa/ſories ſot them, ſab pana 
iuris to come and depoſe their knowledges in ſuch a matter, be- 
twixt ſuch parties. So that the citation is not ad ſubeummdum iur a. 
mentum, albeit when they come, they ate not to ſet downe any 
depoſition, but vpon othe : becauſe it is iis diuini, natural, & 
gentinm, quod non credatur teſti iniurato, Alſo the Auhour of 
this opinion ſhould haue done well, to haue ſignified whether a 
Lay man being come thither without citation, might then be u- 

ed to take an othe. Therefore if the e Anthony hereof, wil here- 
b maintaine any controuerſie againſt Conrts Eccleſiaiticall; the 
e mult be, either that to make the Defendant pur in his an- 
ſwere vpon his «the, ( ſo farre foorth as he by Lawe is bound) or 
to make witzeſſes teſtiſie vpon their ae, is a thing contrary to 
the Lawes ofthe _—_ 22 OG 

Bur it a eth by diſcourſe ormer opinion, in 
how I, yu of egen, Iuviſdiflion, (beſides Teſta- 
mentarie and Matrimonial ) Ordinaries may holde Plea(by ihe 
Lawes of this Rea/me ) according to the courſe of the Q weenes 
eccleſiaſtical Lawes. That the eccleſraſticall Lawes doe require 
this courſe ( with the cautions aforeſaide,) Ithinke no man that 
knowes any thing in that Lawe, will make doubt, A Pisa is a 
conflict in cauſe of Iudgement, betwixt one that afſrmeth, 
and another that denieth. There be but two wayes (beſides 
the parties confeſſion , which is MT called a proofe.) to 
2 


prooue 


t 24H, fe. a. fore ſhewed,and in this maner as is now claimed. 3 


® 15. Bd. 3. c. 3. 
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ooue any thing: that is, by wirzeſſes, or by a publicke mnſirument, 
kale — — . matter of Reo. Now if witneſſes 
might not be vrged toteſtific ypon oche, in any cauſes bur Teſta- 
mentarie or Matrimoniall; then could no Plea be holden in an 
other c auſe, hen the chiefeſi and mot vſuall meanes of proo 
in recent facts, be taken away. 
This libertie and i of holding Plea in the cauſes a- 


of Princes of this Realme, and by the Lawes and cinſtomes of the ſame 
(as a ſtatute rehearſeth) aineth to the Spirituall Iuri ſdictiam 
of this Realme, and hath bene in all ages, vſed in Courtes Ecele- 


ſraſticall without impeachment, as by the Recordes thereof may 


appeate. And therefore, vpon any ſingular conceite (newly 
taken vp by ſome priuate perſons) it is not ſaſe to be nowe thus 
queſtioned, and oppugned, There is an olde Statute in force 
(as Itake it) that may greatly bridle ſuch newe quirkes, ex- 
cept men were marucilous well aſſured of the groundes of fo 
great and ſo generall an innouation. For it is enacted , that 
great Officers about the King, and in his Caurtet of Iuſtice, ſhall 
from time to time forwarde, bee ſworne when they ſhall be put in Of- 
fice, to g. ard mainteine the priuiledg es and franchiſe; of Holy 
(\urch,chc. 
Can it with any colour be intended, that the Common Lawe 
doth allow Courts eccle/iaſtica/to hold plea in thoſe ſundry other 
cauſes, which we haue hitherto proued to be eccleſiaſtical: and 
— it wil not allow them any meanes or poſſibilitie whete- 
y to hold ſuchpleas? For if no L man might be cited to an ce- 
cleſiaſticall Court, and there ordered to take orbe in any other 
cauſe then thoſe two: then firſt the partie conuented(if by Lawe 
he needed not) would neuer anſwere to the Libel vpon his be. 
Vet hath this bene a courſe continually practiſed, and by Lawe 
ſo appointed, not onely in Eceleſiafticall, but alſo in all Courtes 
ofthe Cuil Lawe both here and throughout the reſt of Chrie 
ſtendome. | | 
Againe, if no Lay witneſſes may be called to teſtiſie in any 
other matter; then ſhould moſt men inthoſe cauſes, be hereby 
either quite forecloſed of their right; and many groſſe ſinnes 
ſhould pafſe wholly without reformation or puniſhment: or elle 
all 
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all ſuch matters muſt needes be prooued, onely by ſuch wir- 
neſſes that be of leaſt indifferenc ie; and therefore of leaſt trueth 
and credite. For thoſe men be alwaycs moſt indifferent, which 
either be fricndes, or at leaſt be noeuill-willers, to either partie, 
Nowe ſeeing euery depohtion mult needes tende to the grie- 
uance or hinderance of the one partie or the other; can it be pre · 
ſumed of him which loues both, and doth wiſh alike well vnto 
them, that he will willingly and gras without any proceſſe 
come and ap and thereby doc one of his friendes a diſplea- 
ſure? there reſteth then, that onely ſuch will offer themſelues to 
teſtiſie; who either be enenuet vnto both, or friendes to one, and 
either enemies or ſtrangres to the other fone howe can theſe be 
vpright & 242 wuneſles?)or elſe ſuch who be meere ſtran- 
ers vnto both ſides. hut it doth moſt rarely happen, that meere 
— vnto both, ſhalbe able to depoſe any thing to purpoſe: 
and more rate will it be, that ſuch will offer willmgly of them 
ſelues, to come in ad teſtiſicandum. Beſides theſe and many ſuch 
like abſurdities, neceflarily enſuing this opinion; if it be yet (till 
ſtoode in, that the Common la we permittes compulſiam of lay men 
(whether parties or witneſſes)to take othe in caules teſſamenta- 
rie and matrimoni all, but denies it in all other caſes: let vs conſi- 
der, what may be imagined for a probable reaſõ of ſuch diffetẽce 
in proceeding bet wirt cauſes that belong to the coniſance of 
the ſelfe fame coutte. For I haue read and often heard, that the 
Common la we is grounded vpon good and ſound reaſon. And it 
cannot be {aid in chus caſe: durum 1 tamem ita lex ſcripta 
eff. for that this is no ſtatute, or written lawe; but onely the re- 
ported opinion of one man, whence all the teſt haue ſince taken 
it, Was it then meant, to giue vnto ſubiects an ample meanes 
of comming by their rightesin theſe two cauſes: but to reſtraine 
ordebarre them in al other, as namely fortitbes and other rightes 
demaundable in courtes?.or was it the purpoſe of 
— —— —é 
ecclefiaſin iſance (as of Her in 
neither by them 4 7 Ps by fincere and vprig 
witneſſes: but onely by ſuch, as doe thruſt them ſelues into beare 
waneſle; whom not onely common ſpeac h, but alſo ſundry ſfa- 
tres doe terme Aecnſeri, and therefore doe hol at leaſt for par- 


2 N 3 ties 
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ties and met not indifferent ? May not many other eccle/iafficall- 
cauſes be of as great importance & preiudice, as (perhaps) a will 
of vnder xl. s. or a trifling /egacte,or a x pound matter, pro- 
miſed with a woman in mariage ? and if the law had bin ſo, could 
no man hit ofit from the Conqueſt, vntill our fathers time, when - 
Fitr herbert wtit his nonanatura breuiũ? was none of skil in C dw. 
the 1. time, to put it into the ſtature of circibecle ag ates; or in Ed. 
the 2. times, to mention it in the ſtatute of eArticali Cleri > did 
none reade it in the Regiſter that vnderſtoode it, before Ft her- 
bert? or was it not put dowyne there, but in ſome late copies, as is 
moſt likely? And after he had ſet it done, would not the law in 


that behalſe haue bin vrged againſt ſundry Biſbopr that practiſed 


2 Leut. 5. V. i. 


the contrary in K. Hey. the 8. time, & continually ſince, if that o- 
pinion had bin holden for good lawe? Touching this matter, 
the Treatiſour ſaith thus in effect: that the not cipelling of witneſſes 
to ſweare & to depoſe their ko er, brings none other ce; 
but thit the partie plaintife , faileth in his proofes thereby, Why dis 
that no ſmall preiudice, for a man (which hath in deede a right) 
to haue the cauſes goe againſt him, through the wilfulneſſe of 
witneſſes, j neither will come of thẽſelues, nor may be cõpelled 
by others, as this opiniõ importethꝰ Is not this to giue cauſe of ac- 
quiting the vtõg doer, & of cõdemning him that hath the very 

tꝰ and doth it notnoutiſh or at leaſt tolerate that ſinne in the 


n 
— — yr chre — - * = wa t wordes, 
viz. J t #, if be bane the voyce of an 
yr ore can be a witnes, whether be hath ſeene or knowen ak be 
doe not viter it, heſhall beare his 0 In which place I doubt 
not, but all ſuch be included; who knowing the matter which is 
in examination or queſtion before a e; (ſhall refuſe ne- 
uertheleſſe (being duely called) to giue teſtimonie to the ttueth, 
according to their knowledges. The Treatiſour further ſaith: 
that it may be ſufficiẽt for a cart eccleſtaſtical,cohauc no better 


meanes for bringing in of witneſſes to teſtiſie then tq;orallcourts 


baue. Truely ifthey might be allowed the ſame; I thinke none of 
them would defire any better. For when a witneſſe is vn willing 
to depoſe, vnleſſe he be vrged by proceſſe; what is more vſuall in 
coral courts, then to haue a ſab · pœnato charge him to a 
and to teſtiſie, at ſuch a time & placeꝰ gut becauſe bythis his fay= 

| K 9 
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ing (it ſeemeth) he entendeth, that the coutſe of vrging witneſſes 
— is claimed, & alwaies hath bin vſed —— ercl- 
ſiafticall) conteineth ſome repugnancie againſt the lawes of the 
Realme: therefore,for clecring of that point, I wil briefely ſhew, 
chat it is not ſo much as a dixerſe,and much leſſe a contrary or re- 
ant order, vnto the lawes of this Realme. 

Fuſt for practiſe; what is more frequent, chen for Iuſſices of the 
peace to binde men by recogniſance , to giue in euidenc at Seſſions 
or A les touching ſuppoled offendours? ke 

It would be ouer tedious to ſer downe the ſundry caſes repor- 

ted by the booke of Alle to this effect: viz.that where adeede is 
pleaded cy denied; and proceſſe ag ainſt the witneſſes 2 that it 
ſhallgo aut to call them to teſtifie. It wilbe ſufficient to referre you, co 
' Brookes Abridgemẽt, here they be gathered: (yea thong theactiõ Brooke titule 
be * perſonall)if a deede with witneſſes ar it be pleaded & denied : pro- 1... 
ceſſe (halbe awarded fur the witneſſes, per Markbam & Rolfe. 
Be not Iaroui allo( that be ſummoned to paſſe ontrials)fined, 
if they appeare not? and what more equitie to amerce or fine 
them chen neceſſarie witneſſes? ſeeing trials can no more be made 
without exidence; then they may without a /arie? 

By ſtatute; 3 [wrowrs for all of Periurie, are appointed to be 23.Ht.a.z, 
fined,if they refuſe to make apparance. TY 
' Likewiſe if any! witneſſe be ſernedto teftifiein a caurt of Re- . 
corde, and haning tendred(according to his countenance )bis neceſſa- 
rie charges, doe not appeare : he ſhall forfeite tenne ponndes, and 
make further recompence, according to the loſſe, So that we ſec, it 
is no contrary or repugnant courſe to the Commonlawes, to haue 
witneſles vrgedtoteltifie; being there alſo practiſed. But if here 
it be replied , that the Commonlawe forbiddeth it vnto courtes 
eccleſſaſticall ſauing in thoſe two caſes: it will eaſily appeare, hat =o 
it is ſo farre from being forbidden, that it isindeedeallowed vn- 
to them, by Commonlawe and by ſtatutes. There be very many 
precedents in the Regiſter of conſultation. Le h | 
of the ſeuerall matters there, after that prohibitions had bene pur- 
chaſed: in euery of which almoſt general wordes of allowance of 
the maner of proceedin ores >. the lame eccleſiaſtical, be 
conteined,as* namely allowing of the proceeding iuxta Canoris ; Reg in be og 
cas ſattiones:& ſetting in the end of euer caſuatio there (except folg6b.5-fa. 

| N n tWẽ o“ 
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two or three) theſe orthelikewordes in effect, vir. Brite proce- 
Are, & viteriùt facere poteritic,promt ad eccleſiatitum nowe- 
riti pertinere,prohibitione noftra non obſtante, | 
Nay let an inftance be ginen (if any man can doe it) where of 
olde, any ſuch profnbition hath gone foorth, and not bin reuerſed 
againe by conſultation, yea almoſt where it harh gone foorth at 
aff; onely for cenſuring a witneſſe, that refuſed to come in and 
teſtiſie, in any other matter of eccleſiaſtical coniſance , beſides te- 
ſtamentarie and matrimonial. And yet hath it bin in continual and 
vnintetrupted practice, fot ſo long time as any eccleſiaſtical ates 
now remaining, do mention pleas in thoſe courtes to be holden. 

uſtice Brooks in his Abridgement , both teſtifieth that by the 
proper om mem; open wilbe holden different) ſhould not 
come till they be called, and ſetteth it downe as a matter woorth 
the noting; whereby may be gathered his allowance thereof. 
The* wordes be theſe : By the Ciuil lawe, eAccnſers be as parties, 


Corone,nu.230: yy { not ee cr to be indifferent , and not to 
ers 


. 


come till they be called: but ¶ Teruſers doe offer themſelues to Accuſe 
oc. nota. 
That by the Ciaill and Cn lawe witneſſes may be vrged to 
iue teſtimonie, and in what ſort, wil appeare by this diſtinction. 
By the Cinill lawe, * wicnefles may be vrged to giue teftimonie, 
and that without diftin&ion,whetherrhe cauſe be Ciail or Cu- 
mnal: be Ciuily or Criminalh , directly, or by way of exception 


 Linvic.£de moued: except their perſons be priniledged, As by the law Ciuul 


men of yo. yeeres of age be in this behalfe;viz.that they may not 
( A their willes) be vrged to teſtiſiee. 

y the Canon lawe, ifthe cauſe be Ciuil and not criminal wit- 
neſſes may be compelled (without diſtinction alſo) except they 


4 Panor, ma e. be perſons priauleged. Neuertheleſſe euen / primieged perſõs ma 
dileQorum. de. be copelled, in in and defect of other proofes;that the — 


teſtibus cogendis. 
s Alphon, Villag. 


lib. 3. ca.i 3. com 


may be found out. Vos: 
Ifche 3 cauſe be criminal, whether Ciilh or criminally moned, 


— ſothe action be dre moued for the crime, and notby way of 


e or batre onely: witneſſes are to be compelled. ſauin 
that by later Canons; Clerkes were not to be compelled to teſti- 
he, in cauſes of blood. any . 
But if the queſtion be touching a crime, by way of 8 
en, 
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then, either there may enſue thereupon ſome effect of pariſh 
ment, (as vpon exc epting a man tobe criminoys, who then is to 
be preferred to a dg vitie, iu a beneſice, ot vnto orders in which 
caſe any witneſſe may be compelled to give teſtimonie: or elſe 
no penaltie can thereupon follow, (as when the exception is ta- 
ken onely to repell a man from teſtimonie or accuſatson and in 
this caſe vritneſſes are not compellable, except the partie h O 
excepteth, be like to be grieuouſſy thereby pteiudiced; if his 
witneſſes cannot be gotten to depoſe. 

There is nothing more conuenient, then that euery court 
ſhould vſe his peculiar courſe of proceeding, by that law (her- 
in they deale) preſcribed. And therefore 
Court 2 are to be handled according to the mener of 
proceeding by that law required : au as * clerkgs ſpall and ought to 
be dealt with in temporall or cinillcourts, after the maners and or- 
ders of thoſe courts. 

Seeing then, compelling of witneſſes to #eſtifie, is not contra» 
riant, repugnant, nor yet diverſe from the Common law; not by 
it forbidden, but allowed vnto Eccleſiaflicall courts, acrordin 
10 the comrſe of thoſe lawes; which doe require it (as is ſhew 
and no reaſon or equity leading to admit it rather in thoſe two 
caxſes, then in others of the ſame coniſanee : therefore may a- 
ny witneſſes whatſoeuer be vrged to take oath and depoſe in 

ourts eccleſiaſticall, and in other matters eccleſiaſticall, then 
cither teſlamentarie ot matrimonial. 

But to deſcend yet to more particulars : be Kings tenants 


may be cited before their Ordinaries as others, Theretore both : Artic Cle: g. 


they and others (though Ly paſons) may be cited in all cauſes 
of that iuriſdiction: neither is it there diltinguiſhed, whether 


they come in as witneſſes, or as parties. Allo they may as other; be + Ibidem. 


excommunicated, for their manifeſt contumacie, This contumacie 
(after appearance) groweth onely vpon peremptorir refuſall to 
rforme ſome dectee ot commandement of the ludꝑe. as in re- 
uſing to be fworne, or to be examined, being ſworne. Seeing 
then for manifeſt contumacie the Kings tenants or other; may be 
excommunicated, and this is indefinitely ſerdowne : it will fol- 
low, that as in any other not performance of the decrees ofthe 
Iudge (according to the eccleſiafticalllayes) ſo in refuſall to be 
O ſworne, 


mens matters in 4 Amon. in e. 
quod clericis,de 


* Bartol. in I. 3. 5 
ha, fl. de teſtibus. 


» Ibidem, 


1 32.H,8.cap,7, 
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ſxorne, whether he be partie principall ot witnes, there is mani- 


feſt contumacie. Ib, lex non iſtingurt, nec nos diſtinguere deb emu 


Particularly in matter of tubes (being neither a cauſe Teſta- 
mentatie nor Matrimoniall ) the * contemmners of the proceſſe,lawes 
and decrees of the Eccleſiaſticall courts of this Reabne, are by ſta- 
tute condemned: but an vrging to anſwer or teſtiſie ypon oath, 
is a decree of an Eccleſiaſtical Court, enge, may not be contem- 
ned. The Ordinarie * in a ſuite of tithes for any contempt, contu- 
macie, diſobedience, or other miſd-meanours (vpon complaint) may 
haue the partie committed, till he (ball be bound to grue due obedience 
to theproceſſe, &. decrees, and ſemtences of the Eccleſiaſtical court 
of the Realme : but requiring a parties or a witneſſes oath, is ſuch 
a decree, Therefore, &c, | | 

Likewiſe by another ſtature, 3 the Ordimarre may connent for 
withholdmg tithes according to the lawes Eccleſiaſtical: therefore 


he may conuent and cite a man Ley or other (if he be ſuppoſed 


4 Ibidem. 


1. & 3. Rdw. s. 
cap. 13. 


6 Ibidern. 


to be a withholder ) to anſwere vpon his oath, For ſo is the Ec- 
cleſiafticall law. 8 

Further, by that ſtature, the + Ordinarie may proceed to hearing 
and determination &c, according to the comrſe andproceſſe of the ec- 
cleſiaſticall lawes : but the proceſſe and courſe of hearing by that 
law, is by the partiesperſonallanſwere vpon oath, if it be required; 
and by cowpnlſories of witneſſes to depoſe by oath, as is afore 
touched, Therefore,&c. 

The ſtatute of king Edward(touching tithes) prouideth,that 
both they andthe coſts, charges, and expenſes in the ſuite ſhall be reco- 
uered before the Eccleſiaſtical [ndge, according to the kings Eccleſie 
aſticall lawes : but for 9 ol them, thole lawes require 40 
caſes aforeſaid) both oath of partie and of witneſſes: ergo, exc. 
By chat ſtatute is eſtabliſhed, that the © Orainarie exen for perſo- 
nall tithes may call the partie afore bim and by his diſcretion examine 
him by all la vfull and reaſonable meanet, other then the parties nwne 
corporall oath, concernmg the true payment of ſuch perſonal! tithes, 
Ergoacorporall oath is in other eccleſiaſticall cauſes a lawful and 
reaſonable means : for, exceptions are alwayes of the nature of the 
rule, and ſhould be within the rule, ifthey were not excepred; 
and therefore alſo in all other tithes, as predrall and mixt, it is a 
lam full and reaſonable meanes to put the partie vnto his oath, quia 

exceptio 


Exceptio ſi mat regulam 
The ſtatutie for #/ 
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—— 
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cleſiafticall Indges to enquire, to take accuſations, and in N 
and to puniſh the breaches m_ Oc. in like forme as before had 
bene ved in bee 2 by the Queenes Eccleſiaſtical lames: but in 
like cates (by thoſe lawes) aathes both of parties & witneſſes haue 
bene viually taken, Therefore, & e. 

One only inſtance deſtroyes a generallaflertion; therefore if 
there were bd any one inſtance to the contrary, an oath by law 
may be vrged of ſome i man in ſome other cauſe then reffamen- 
or matrimoniall: which being true, and the very contradiftory 
of the opinion that is in iſſue (vpon this point) berweene vs, it 


muſt needs follow that the opinion is vntrue, and therefore not 


grounded vpon law: © wed prob andum nobisproponebatur. 
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The of the twonext former ion EXAMINE 

groen e L 

7 He ground of theſe two opinions laſt handled 


(for any thing that I could euet learne) doeth 
only reit vpon a precedent of a writ of prolubi- 
tion and of attachment n. In treating 
} whereof (for that 1 ſhall be forced to gainſay 

ſomething, that is deliuered by graue, learned, 
and wiſe parſonages) I mult firſt proteſt before Gd in ſinceritie 
of heart, that I doit not ca/amniands, ſad veritatis fiudio; whereof 
I am ſomething reſolutely perſuaded, in this behalſe. I do reue- 
rence and eſteeme them that are contraty petſuaded being men 
of great learning in their profeſſion: neither contemning nor 
condemning any, ſo much as my ſelfe, as being moſt priuie to 
mine owne wants, and therefore (1 truſt) ſomething taught to 
meaſure my ſelfe by mine owne foot, Sed amicus Plato, amicuus 
Socrates 7 amica veritas. The copy ofthis writ, I finde re- 

et 


(contrary to the vſe of other precedents there) is deliuered but a 
parcel( as ſeemeth)of a wiit, in two or three lines, in theſe words, 
viz. Rex vicecomiti S. Præcipimas tibi, quod nom permittas quod 
aliqui laici ad citatianem tals epiſc ops aliqu loco conneniant de ca- 

O 2 te ra, 
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downe in two ſeuerall books, In the Regifter * Regiſter tir, 


JL. 4 . * 
= b hy * 
-. * 3 


74 An Apologie of curtane C 
tero, ad aliquas recognitiones faciendas vel ſarramenta preflania, 
mſi in cam matrimonialibus & teſſamomtarijs. T. Or. And in the 
margent thus: Prohibtio ne laici connenant ad citationem eprſco- 
pi, ad recognitionem faciend m. 

Bur the precedent of attachment framed vpon this writ, run- 
neth generally, without excepting ſo much as theſe two cauſes; 
euen as if a /ay man (whether partie orwitneſſe) might not be vr- 
ged to anſwete orteltifie, or to take an oath except he luſt, in a- 


Reg ia brorig. ny cauſe eccleſiaſtical at all. For it is thus, viz. Rex vicecomiti 
fol. 36. b. ir. Pro. Salurem. Pore per vadium & c. talem epiſcopum, quod ſx coram in- 


bibitionet. 


* Abr. Raſtall 


tit. prohid. & 
contul t. nu. 6+ 


fliciarys noſtris & c. oſtenſarus quare fecit ſummoneri, & per cenſu- 

ras eccleſſaſticat diſtrings laicas perſonas, vel laicos hommes & fæ- 
minas; ad comparemdum coram eo, ad preſt inramentum pro 
voluntate ſuaypſic imuutis; in graue premadicium corme & dignitatis 
noſtre regiæ; necnon contra conſuetudinem regni noftri. & habeas 
ibi nomina pleg. &c. T. &r. And in in the margent it is entituled 
thus: eAttachiamentam inge. 

Alſo in the Abridgement of ſtatutes * gathered by Raſtal, I 
do finde a precedent of a pr 6hebition ſer downe at large, mentio- 
ning a writto like purpoſe to haue bene ſent to the ſbrriffe; but 
none attachment thereupon: whereofthoſe words rehearſedin 
the Regiſter (though ſomething altered) ſeeme to be a parcel], 
In that point it is thus: Rex epiſcops Norm. Salutem c. Man. 
dauimus etiam vicecomiti noſtro comitat, Norf. & Suff c. quod 
non permutant quod aliani laici in Balliua ſua, in aliquib us locis con- 
ne mant, ad aliquas recogmiiones per ſacramenta ſua faciendas, niſi 
in canſi; matrimonialibu & teftamentarys.”Whereby theſe three 
varieties do appeare, betweene this, and the former: Firſt, that 
which is ſaid heere by way ofreheatſall, that the king had ſent 
ſuch a writ to the ſhiriffe; ſeemeth in the Regiſter to be ſer downe 
as oonteining part of the writ it ſelfe, directed to the ſhireſfe. 

Secondly, that which is here recogmtiones facere per Sacramen- 
ten, is in the Regiſter with the diſiunctiue; viz. ad aliquas recog- 
nitiones faciendas, vel Sacramentapreſianda. Thirdly, in the Re- 


giſter theſe words ate added; ad citationem talis epiſcops, That 


writ which Raſtallſetterh down at large (whẽce ſoeuer he had it) 
ſeemeth to be the perfect & whole copy of the originall,& ther- 
fore of more credit. It is alſo probable, that the gatherer ofthe 


Regiſter 
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Regifter did abridge out of this Writ at large, as hee thought 
good. For in the very Writs that went foorth in the copies 
whereof bee in the Regifter ) letters (for the moſt pare) bee put 
there, in ſtead of the names of the parties: whereas, here it is ad 
citationem talis eprſcopi, & talem ep! without name or any 
letter for u that might direct men to know of what Writit was 
a parcell; which argueth, it was not verbatim copied foorth of 
the Writ. Howſocuer it be, the one ofithem muſt expound the o- 
ther, ſeeing they concerne one and the ſelfeſame matter. 

In treating therefore hereof; I mind firſt to ſne , that albe. 
it theſe words did carie the ſence j is infoteed; yet it may be, that 
the law is otherwiſe, then they are not of that acceptis: & laſt- 
lie how they are otherwiſe meant, & Nhat is that true meaning. 

For the firſt, it is no lawe of neceſſitie; being neither Sratute, 
nor Common la we. No ſtatute: for it is not in the Parhament role, 
nor in any printed booke of ſtatutes at large, nor in ſundrie anci- 
ent written copies. It is no common law: for it is ſayd to be fer- 
mata probibitio ſuper articmlis cleri(*which is a ſtatute of late time . raw... 
in compariſon) and the precedent ofthat Prohibition (as it is in 
the Regiſter printed, & being vnderſtood according to the mind 
ofthe Authors of this opinion) is conttarie tothe _ eu- 
ſtome of the Realme. For by time immemoriall, all Fri ical 
courts (without impeachment) haue cired both the parties prin- 
cipall for anſwere ;and witneſſes alſd vrging them to e by 
oath, in all the other ſeuerall cauſes alſo, that are prooued aſore 
to be ofeccieſſaſticall iuriſdiction and conuſance. 

Ihaue had oflong time an olde Negiſſer in parchment writ- 
ten (as may be euidently gathered, and a ch by the frame 
| ofthe — and letter) about king Edwardthe ſeconds, or king 

E Axard the thirds time. In it there is no fuch precedent of prohibi- 

tron or of Attachment; as either the printed Regiſter, ot Raſtali 

f Abridgement of ſtatutes, ſetteth downe, But there are many pro- 

4 hibitions vnto eccleſiaſticall courts,that run in this ſort,viz. Ne te- 

1 neatu placitmm in curia chriſtianitatis de catallis & debitis, que non 

4 ſunt de teſtamento vel matrimonio. And the firſt of this ſorr is thus 

| entituled in the margent : Probibitio regia de catallis & debitis que 
non ſunt de teſtamento vel matrimomo, 

Onething beſides I find there (in _ opinion)worth the no- 
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ting for this purpoſeʒyet not obſerued in the printed Regyfer.For 
ſuch precedents of Original Writs,as exceeded the memorie of 
any man, at what time they were firſt drawen & framed: that old 
booke ſetteth downe ſimply without any adduion. But if they 
were of later times deuiſed; then this marke & title is giuen vnto 
them in the margent, viz. Prohibitio formata, or brewe, Cc. formatũ. 
Now Ra{tals Abridgement giueth the like title to the writ (W her- 
upon this controuerſie groweth)viz.Probibitio formata ſuper arti- 


culis cleri: which argueth that there is no ſuch original wric of old © 


at the common law ; but that it was thẽ newly deuiſed to meete 
wich a new miſchiefe. Qu de nous emergũt, nouo indigent auxilio. 
The being of it in the Regiſter, doth not make it of neceſſitie to 
be law; for ſundry of thoſe writs were framed of late times (as 
may appeare to any that wil peruſe che) vpõ particular inẽs ſuits 
& as occaſiõs fel forth) & ſomtimes(perhaps)drawn vpõ priuate 
eſtiõs ofthe counſel of one ſide, though afterward allow d. 

N in my ſaid old written Regiſter of writs, there is a precedẽt 
which (as I take it) goeth yot now for la we. For there is a dire 
writ to the ſhirifs of! London;fignifiyng,that no Clerke(though he 
ſorfeit his recognizance of ſlatute merchant ) ſhalbe attached or 
impriſoned by his except there bee ſome cauſe why hee 

ſhould not enioy the priuiledge of a Clerke. 

Beſides, it is no new or ſtrange thing, to haue ſome forme of 

a writ which is ſet down in the Regiſter ,to be vpon better aduiſe 


diſallowed. For I haue credibly heard, that it was not long ſince 


adiudged,that in an action for treſpaſſe, done in a warren of Co- 
nies, a mi might not plead that they were cuniculi ſui; albeit the 
Regiſter (in = behalfe) * framech the writ ſo. And in the ſelfe 
ſametitle(whence this forme of prohibition is taken) a clauſe in a 


Reg fol. 35. Prohibition was reiected by the court. For it is ſaid inthe margee, 


Curia noluit concedere iſtam clauſulam in prolubitione: but if it were 
law aſſured, the Iudges would not haue reiected it. 


- _ br. ſol. Fitzherbert(who in his booke ef Nature of writs, was the firſt 


that ſucked this conceit thence) in the ſelfe ſame booke touchin 

this rule, ſet downe in the Regiſter viz. notandum eſt, quod han, 
rex præſentat vt in iure corone, tunc incurrit ei temps : ſaieth thus; 
now this rule is not bolden for lame. But it will bee (aid, that Fitz.- 
berbert hiinſelfe,and ſundry that follow him ſince, doe hold this 
point we ſpeake of for lawe. This (no doubt) carieth a great pre- 
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ſumption with it, & that worthily; for the worth of the learning 
& iudgements of ſuch men. Vet I wilſhew that his ſaying (from 
whom they all fince do take it) is none vndoubted rule of lawe; 
& therefore theirs neither, that do gather from him. I proteſt be- 
fore God, I wil not ſeeke after ubiections againſt his booke; but 
take only ſuch two (in ſtead of mo) which I had in my mind, be- 
cauſe they do touch ecclefraſticall matters. He ſaieth, that at the * Firzh.ibid.ſo!, 
Common lam an heretihe ere he can be condemned, mutt be conutcted 
of bereſie before the Archbiſbep, & the whole Clergie of the pronince, 
& after abinred thereupon; & after that (of freſh) connifted & con- 
demmed by the clergie of that pronince:& this muſt be in their general 
conncel of conuocation : & holdeth there; that at the Common law, 
a biſhop in his diqceſſe might not condemne an herettke vntill 2. H. 4. 
2 did gine him authorit ie. & that then he might not be committed to 2. H. 4. cop. 15. 
the ſecular power to be burut, vmtii he had once abuured cas agame 
relapſed into that or ſome other hereſio. But neither of theſe points 
be law; & ſo I haue heard the two chiefe Iuſlices, ihe L.chief Ba- 
ron, & ſome other ludges, & the Queens learned councel, reſolue 
in a ſpeciall conſultation holden about the matter of heteſie. For 
albeit the Connocation may(in deed) condemn an heretike, yet e- 
uery B. at the Common law (be fore any ſtatute) might (& at this 
day may alſo)in his own diæceſe ſo condemn; as the preamble of 
that very ſtature makes manifeſt: & ſo by thẽ all, was it then hol- 
den forlawe, notwithſtanding Fitæh. opinion there; which was 
fully by the conſidered of. And albeit it may ſeeme needleſſe, yet 
for further ſtrengthening oftheſe reuerend mens opinions, there 
is a booke in the very point. For it is ſaid, thut for hereſie or am 110. H. fol. iy. 
| point againſt the faith, the BB, had none other power to bring the in, 
but to make proceſſe agamit them 2 citations, vntill the Statute of 
4 Hereſie, 2. H. a. ergo, afore that ſtatute, they had power to pro- 
| | ceed againſt e in Ordinarie courſe of the lawe eccleſiaſti- 
a call. Which aſſertion the very Note. gatherer alſo maketh in his 
* title of the lawes of England, yet to another purpoſe: howſoeuer 
in the maine point] we now treat of, he ſticke faſt to Fitxberbert. 
Like wiſe, he ſaith it appeareth.that before the ſtatute made pro: Firth.no.na. 
- Clerointhe 1 J. of king Eda. g. cap. y. the right 9 were determi. Vr. ol F. 
nable in the Temporall court of the king ; andthat the lawe was alte- 
red at that — wn 


nan rr 


, by that ſtatute, Whereas (in very trueth) 


there 
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there no ſuch maiter; other then a grieuance offered 
(in this behalfe) to the libertie of the Church, which then Was 
determined, that it ſhould afterward ceaſe. 

I know that Geaddall (wiiting ef the bbertwe of the Clergie, by 
the lawes of the Rgalme) concuitech in this point with Firzber- 


bert: forthus he writeth; It ſecmeth that before the Statute, the 


right of tithes were determinable in the T. comrte : but that 
ſtatute hath alteredthe lam. So that it may be coniectuied, the one 
of them borowedit of the other. 


But this whole doubt, whether cauſes of tribes, before that 
ſtatute of Edv.z, were determinable in an eccleſiaſticall court or 
no, is reſolued by a Treazrſe nipping (in trueth) wholic at the 
Clergie and lavies eccleſiaſtical, and ſo indifferent an Vappier, 
as that the Note garborer alleageth him for his purpoſes : there- 
fore in this caſe not to be refuled by them, who produce bim for 
5 Ofchopown their witneſſe. For that Treatiſe writeth thus, viz. Long after 
ot MIB, = that the kings comrts of big Bench c plan, alſe all inferior 
| realme,cop,15, , cuts were hun Ont of ui adios for tithes : yet neweribeleſſa Writs 
of Scire facias were commonly (ned m the Chancerie for tithes, and 
the defendans; were thereupon put to anſwere > wherefore at the peti- 
tion of the clergie and in conſideration of a diſme that the cler gie grã- 
ted tothe king it was cual led 1 J. E. 3. ca. uit. that ſueh Hi vt of Sem 
facias thenceforth ſhould not be granted for tithes. And a litle afore 
» Ibidem, thus, viz. That ſuites for tithe: ſhalbe taken in the Spiritual i court, is 
only grojided vpon a favour that the kings of this realme,& the whole 
| Ibidem,  1ealme, haue in times paſt borne to the clergis. And againe in this 
ſort: We thinke that the kings court; be put aus of iuriſdictiõ for tithes, 
by a cuileme of the rea/me,& nat by the immediate power of the lame 
f Gad. Therfore (by this mans opinion)ir is the common law or 
cultome of the land; and not that ature, which made tithes of 
coniſance eccleſiaſticall. 
And in very trueth that tithes were demandable in a court ec- 
cleſiaſtical before this; may appeare by ſtatutes afore that time, 
& by reports after; teſtifying that the conuſance ofright of tithes 
(at the Common law)is incident to iuriſdiction eccleſiaſtical, as 
caugA 4. in the peculiar? treatiſe thereof, is afore ſhewed. 
huius Pais. Laſtly,(to ſhut vp this firſt E precedent of a prohibition 
of all other Writs that can be deuiſed, may with leaſt * 
i aid, 
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ſaid, neceſſarily to report whatis la we: for that Probibitientare 
ſo often reuerſed & diſanulled againe, by conſa/tations: as might 
haue happened in this very marter; for any thing that can be 
certainely knowen,as well as in any other ſuch like. | 

For the ſecond point, that Recognitionem facere, ſimply and 
abſolutely, cannot ſigniſie the anſwere vntothe Libel of the par- 
tie conuented, not the depoſition of witneſſes, may appeare : be- 
cauſe this fourme of Probibrtion, is ſaid to be formata ſuper e Arti- 
culis Cleri, But out of them no ſuch matter can( with any colour) 
be gathered; & therefore being taken in ſuch ſenſe, muſt needes 
be a gloſe beſides his text. 

Againe, I finde in the fourme of another writ in Fitzberbert, 


where Sacramento recognoſcere,lo being ioynedtogether, * doth * Fab. hon 


ſignifie a teſtification by oath. Likewite in fi 
eee ſacramentũ velrecognoſe 


is vſed for a depolition, vpon oath. Put where Recognitionem 


cere (without further addition) ſhould ſignifie apartres anſiere, 
or w I doe not call to minde that I haue read in 
any, ſo much as pretending to write Latine, 

Howeſoeuer it might be ſhewedin other, ſurely in that Prohi- 
bition, which is in the Regifer (for auoiding many abſurdities) it 
cannot ſo ſigniſie. for the Regiſter reades it, that the _ (hall 
not it laye men to come togetherin ce, ad recogni- 
arte vel eee ee back TWO cau- 
es. So that by the diſiunctius (Vel) whatſoeuer recognitionem fa- 
cere be — that may be done, nor an eathin any other 
cauſe may be taken by any Lay man whatſoeuer, though other- 
wiſe he were willin cheword Laiciisindefinite i 
ned to any one ſortof Lay men:and ſo that which is here forbid- 
den, is ſimply forbiddento all Lay perſons, and in al other cauſes, 
whether _ be parties or witneſſes, willing or vnwilling, with 
oathe or without oathe. For in the Probrbitrothere,nomentivis 
made of thatclauſe,which the attachement ñ doth inſerte, 
viz. ps innitii. So that, if that precedent of Pralabition be of it ſelf 

te: this which I haue ſaid, doth there neceſſarily follow. 
t ifanything be to be vnderſtood, w-hichis not ex hen 
why may we not(forrec6ciling of Reftels writ & this together) 
ſafely aftrame;thar they be boch 5 
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7 
and other giuen (in deede) in eccleſ, courtes, but yet touching 
goodes & charteli, no way concerning matter, either teſfamentarie, 
or matrimonial, It cãnot be truely ſaid, that recognoſcere is Sacra. 
mentũ praſtare, or recognitio,to be the ſame that Sacramentũ ipſs, 
the oath it ſelf, This is proued by the precede of that very prohi- 
bitt in the Regiſter: where they are diſtinguiſhed, as two ſeueral 
things, wich a particle diſuunctiue. And likewiſe by the writ, in Ra. 
ftals Abridegemit. for there the recognitiõ is fotbiddẽ to be made, 
per Sacrameutũ: & therfore not the ſame, but diuerſe things: ſee- 
ing no matter is the ſelfe ſame thing with that; which is but his 
uncte. Then being not the ſame things, & both forbiddẽ; and 
preſuppoſing the interptetatiõ that is vrged: it wil follow chat no 
Lay defendant neede, nay he may not recogniſe (though without 
oath) or make any anſ were at all, in any other cauſe eccleſ. then 
thoſe two. So that there wil neuer be iſſue ioynedʒ and ſono ples 
eccleſiaſtical, ſauing in thoſe two cauſes. For will any defendant 
(thinke ye) make any anſwere at al either hẽ a thing is demaii- 
ded of him that he liſt not to yeeld vnto;or when he is cited to be 
niſhed; if neither he neede doe it, nor yet may by law, though 
he would? But admit the defendant would be willing, & would 
aduenture the daunger of lawe, for anſwering to theplaintife, & 
ioyning iſſue with hum: yet how many ſuchp/eas could proceede 
any further; whe no {ay witneſſes might be vſed, either with oath 
or without oathe, to make recognition, or to depoſe? And if Raftals 
writ be law, & ſo to be vnderſtood, as is nowe enforced : fo that 
witneſſes may not teſliſie in other cauſes thenthoſe two ſuper ſa- 
cramenta ſua; their depoſitiõs (as of men vnſworne) mult needes 
be meerely void, by al lawes divine & humane. So that ifthe pro. 
bibition be not meant — plea touching goodes or chattels 
inother —_ it — — ort to this point; that in no cauſe 
ſides thoſe two) an v may (by law) though he would 
— to anſwere or te ek an Ar or — an oath, in a 
court eccleſiaitical.But this is abſurd & vnteaſonable to imagine, 
and wilbe ſo confeſſed, euen by thoſe who ſtand in this opinion: 
and therefore that muſt needes be alſo abſurd, whereupon it ne- 
ceſſarily followeth, For onme verum vero ciſentaneũ: and, by the 
rule ofreaſon wo knowe, Ex veris paſſumt nil niſi vera ſequi. 
Nove for proofe that it is abſurd and contrary to lawe, thus I 


* 


bc, a proceede: 
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e: No plea can be holden, but whete there is one chat af-- 


firmeth, and another which denieth that which is affirmed: and 
then either matter of recotde or witneſles mult be vſed, to proue 
the intention of the plaintife : But in ſundry other cauſes then 
thole two, pleas (by law) may be holden in a court eccleſiaſticalk 
(as I hope)manifoldely and ſufficiently, is afore ſhewed in this 
Treatiſe: and therefore in thoſe other cauſes, L/ men may, and 
ought to anſwers and teſtifie: which is the contradictotie of that, 
which doeth neceſſarily followe , vpon this their interpretation. 
So that this concluſion being true, the contradictory of it is vt 
true; and then that vntrue allo , whereupon it is neceſſarily con- 
ſequent, For (as I ſaid afore) I truſt no reaſonable man will con- 
ceiue, that onely eccigſtaſtirall men will prooue deteiners of ſuch 
eccleſiaſtical dueties, and culpable in thoſe offences, that are pro- 
ued (afote)to be of — conuſance: nor yet that they on- 
ly ſhal alwayes happen to be preſent, and able to beare witneſſe, 
in all thoſe other ſeuerall ecc/e/afticallcauſes, afore touched. 
Furthermore to make ic more plaine, and to deliuerit in ſeue- 
ralty; recognitionem facere cannot ſignifie (in this place) the an- 
{were of the party conuented. For if a lay man againſt who there 
is cauſe of action, vpon ſome other of the matters eccleſiaſtical 
lit not, nay if he neede not, and which is more, if( by law)he may 
neither come to the place, not (being come) may anſwere either 
ea or no; then could no plea at all in any ſuch eccleſcaſfical cauſe 
be holden. Ifit be ſaid, that a Lay man muſt anſwere, but not by 
oath in ſuch other cauſe: Ireplic againe, that either the 24 4 
hath not the writ aright printed, orelſe this no way can be ſo 
meant. For by the diſawnitine(vel)whenthe propoſition is nega- 
tive and prohibitiue, as it is here, both the one and the other is 


forbidden to be done. A diſſunctius argueth ſeueral things, that ABt.r3. 
had neede to be expreſſed by ſeuerall wordes. 'rebus dubus, 
Andby like — it cannot be meant ofwitneſſes depoſitions: 


for ifthe partie conuented ſhall be content de fatto, ( he 
be not compellable by la we, as this 2 pre ſuppoſeth)to de- 
nie the intention of his aduerſarie; then no L witneſſe might 
in any ſuch other cauſe ecclc/iaſticall, be vſed, either to depoſe 
with oathe or without oathe; becauſe both be forbidden, and fo, 


no plea in any ſuch other eccleſiafticall cauſe coulde be holden, 
| | FP 3 | which 
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which is afore prooued to be otherwiſe : and therefore conſe- 
quently , that is not the meaning of theſe wordes of the write, 
which is (by Fitzherbert and others that follow bim) enforced. 

Touching the writ of Attachement thereupon whether (as it 
is ſet out in the Regiſter) it may be holden to haue bin an original 
writ atthe Common law,drawen (at firſt) by the graueſt aduiſe in 


the Realme; & tobe ſoperfite, as that nothing ( further then is 


® Pro voluntate 
ka. 


expreſſed by the words)needethereinto be vnderſtood to come 
by the true meaning:may partly be gathered by that which fol- 
loweth, Firſt it is ſaid, pone talem ee vling letters for his 
name, as in moſt of the other wrics, Next, a Biſbop (who in that 
he hath a Barony , is preſumed to haue ey ro whereon to 
be diſtreined)is here appointed to finde vadiot & plegiot. Thirdly, 
it hath /aicos homines & fæminasʒ as if women were not homines; 
ſeeing homo is the comon gender. Fourthly, though the prohibiti- 
en whereupõ it is framed)torbiddeth both recognitio; to be made, 
and oather alſo to be taken by lay men: yet the Attachement wholly 
omitteth the making of recogmitions. And yet howe many oathes 
focuer ſhould be given if none anſreres or depoſitions doe there- 
euer followe (which two the opinion that we impugne, 
meaneth by recogmtion) what colour of preiudice doeth or can 
growe, that either Prohibition or Attachement, ſhould neede to 
awarded? Fiftly,neither by Ciuillnor Canon lawe; neither yet 

by practice; doth any ſommons or citation goe out of an eccleſi- 
aſticallcourt, in ſuch ſort, as this Attachement aſſigneth, io be a 
preiudice vntothe royall dignitie, viz. ad comparendum coram eo, 
ad pra ſtandum inramentum , pro voluntate ſua; ipſis inuitis. For it 
were a grieuance giuen (euen at the Canon lawe) if an Ordinarie 
ſhould either call any being not a partie or neceſſarie witneſſe in 
ſome matter depending, or ſhould call witneſſes againſt their 
will, not being firſt required, and hauing their charges offered; 
or if he ſhould do it, when there is no caule,but* for his owne plea- 
ſore as this writ implieth.Sixtly,the proceeding hereby condem- 
ned, is ſaide to be done; in praiudiciu graue, corone & tath 
nofire regiæ. But if no matters be y drawen from the 
kings courtes, as in deede none be (thoughyou followe the in- 
terpretati6 thereof by ſome enforced)then whatpreiudice com- 
meth to the crowne ? For, though lay men be vrged to depoſe 


vpon 


Part. . proceedings in Courts Ferigſſaſtical. 47 
vpon their othez,in all other cauſes beſides, that be of Eceleſcaſti- 
call coniſance; what damage or detriment doth the Crowne and 
dgnitie rojall thereby ſuſteine; more then it doth by their com- 
pulſiue depoſing with othe , in cauſes Teſtamentarie and Matri- 
woniall, which this opinion admitteth and allow eth of? For if 

none other cauſes Eccleſiaſticall then thoſe two, could conueni= 

ently be proceeded in, nor any remedy could be giuen by a court 
Eccleſſaſtical, for want either of the parties anſwere,or witneſſes de- 

poſitions vpon othe : yet could not Temporall Courts (as the Lawe 

ſtandeth)giue any moreremedy in them. And ſo nopreiudice to 

them or to the Cromne, that Courtes Ecclefiaſticall do proceed as 

they do, to the determination of ſuch cauſes, Nay rather on the 

other fide it were a preiudice to the Crowne, that ſubieQs ſhould 

offend, and no good meanes ſhould be found by Law to puniſh 

them; or to haue a right, & yet no way for them to come by it. 

Seuenthly chat which is there condemned, is ſaid to be con- Confuerndine 
tra conſuetudinem regni noſtri. which doeth ſtrongly argue, that — 
vrging parties in other Eccleſiaſtical cauſes to put in theit awſpere bertatibus hun- 
vpò their other,or witneſſes ſo to teſtifieʒ is neither by that fourme gon, Regel 
of Prohibition forbidden, nor by the Attachment ther ment vt. roh b. nu. C. 
to be diſallowed. For ( firſt ) the caſfome of divers Courts Tem- 
poral,requireth parties anſweres vpon othe; and likewiſe alloweth 
Writs of ſub pœna and other proceſſe (in ſundry caſes) to compel 
witneſſes to come in, and to teſtiſie their knowledge, 

And againe; in Courts Ecclefiaſtical,the cuſtome hath alwayes 
bene, to require other of parties and witneſſes (though otherwiſe 
ynwilling ) in maner as is afore touched. Which may appeare, 
both in 2 the Lawes Cami and alſo Cann, which they deale 
by, doe require it: and that no bookes of Aﬀes Eccleſiaſtical (as 
I am verely perſwaded) can be ſhewed, whether ofolde or later 
times; by which it may not appeare, that this courſe of compel- 
ling partzes and witneſſes to take othes, in other cauſes then thoſe 
two; hath bene vſed, ſo often as occaſon hath required. And 
therefore not this, but ſome other maner ofproceeding it was; 
which by the Writte of Attachment is meant, tobe contra con- 
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and Matrimonial; albeit the probibition haue that exception. 
And therefore for auoyding of iarre betwixt them,ſomething 
mult neceſſarily be ynderſtood, to haue bene at firſt in the Writ 
it ſelfe (whereof this is a minute) further then is here expreſſed. 
And why ſhall not then, the clauſe de catalks & debitis be vnder- 
ſtood therein, aſwell as this other; ſeeing ſo ſtrong probabili- 
ties doe leade it, and ſo many abſurdities and inconueniences be 
thereby auoyded; which the late enforced interpretation doth 
(neceſſarily) inferre with it ſelfe? | 

Therefore wee may conclude this ſecond point: that to de- 
barre Courtes Ecclefiaſticall , in any cauſe of that Iariſdictian, 
from exacting parties conuented to put in their a»ſweres vpon 
their othes, or from compelling fuch witneſſes (by cenſures) to 
reſtific , who being required, and their neceſſary charges being 
offered, doe neuertheleſſe refuſe to teſtifie a trueth: is not, nor 
yet can be, the meaning of that Prohibition, ot of the Attachment 
thereupon. 

The laſt point of the three to be touched, is concerning the 
true meaning ofthoſe wordes of the Writte, whence theſe con- 
trouetſies haue flowed. It is therefore to be temembred, that it 
was very vſuall for men in thoſe dayes, at making of any con- 
tracts, whether in matters of Lay fee or others, for their more ſe- 
curitie, to make faith or othe, for performance, This they either 
did priuately, for confirming of deedes drawen betwixt them: 
or elſe (for more teadineſſe of diſpatch and better teltimonie) 

i Regler. pag. they * would recognize one to another ſuch contractes, with 
hege pg. faithful promiſe (called fideipreſtatio ) and ſometimes with cor- 
| 43.wonſtraur porall othes voluntarily taken before Ordmaries, and therefore 
1 ä ptocure an Acte to be made by a pablicke Notary. Then, if ei- 
$i ther partie failed in performance, he was by Proceſſe Eceleſiaſtical 
called before the Ordinary, as to anſ 2 Acte done afore : 
him, or pro fideile/wne: which failing, being confeſſed or proued, 
the Offendour was enioyned grieuous penance, and (no doubt) i 
oftentimes compelled by cenſares, to keepe his fab or othe, by 
fatisfying of the other partie, | 

This courſe being ſo ready at theirowne doores in euery Digs 

14 cenand of fo ſpeedy execution; for the great feare then catied (by 
Wall | moſt ſorts of men) vnto the cenſares Eccleſiaſtical, gen 
"E134 uOulngs 
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Fo 
uouſnes ofthe penance otherwiſe; grew to be very vſuall in eue- 
ty place; as may partly appeare by the often diſputes vpon pro- 
2 brought hereupon (euen after this Writte was framed) 
that are here and there mentioned in the bookes of the Common 


Law, and are afore touched by me in the 8. Chapter: and partly * c,8,huins pert, 
may be ſhewed by ſundry old cuidences and — recot- 

ded in ancient /egers, and in Acts of EccleſiaſticallCaurts,before 

the time of dard the ſecond, which Ihaue ſeene and peruſed. 

Namely I haue ready to be ſhewed a ſolemne contract in wri- 

ting made almoſt 400. yeres agone: wherein the Earle of Arun- 

del, vpon a concord then made for himſelſe and his heires, pro- 

miſcth and graunteth tothe Archbiſbop of Canterbury and to his 

ſucceſlors, certaine red deere and fallow of both Gary 

for euet, to be at a certaine deliuered for the Archbybop,ouc 

of the foreſt of Arundel. For the obſeruation whereof, he there : 
bindeth himſelfe and his heires, by a corporall othe taken; and * 
further graunteth, that ifhe or they faile herein, then the eArch- 

biſhop ſhall excommunicate them ſo failing, and keepe them vn- 

der the ſame cenſere, till the purport of that agteement be per- 

fourmed. 

I haue like wiſe to be ſhewed,an olde written booke of * As * 23.Edprimi, 
Eccleſiafticall, iped in the eAudience Court of the eArchbiſhop 
of Canterbury inthe reigne of King Edvard the firſt, wherein ſun- 
dry Gees pro lefione of that nature be conteined. The 


— m 


__ which gaue colour hereunto , was the pretence of auoy- 
and 


puniſhing the ſinne of Periurie. For the Canon Lawe 
ſ: fa thus: — Canſa, regulariter quit forum Eccleſiaſticum, 

& non ſeculare ſortitur. c. prædicandum. 22. q. & D D. in c. cum 

N lit ex. de foro competenti. 

N If (ith a learned writer onꝭ the Canon Lawe) the Action be — = oy 
touching an othe in refþett of the Ct Pœnitentiall, or be commen- competemi. 

| ced for releaſe of the of ſuch othe , ſo that it refþett notprimci= 
| pally the commoditre of ſome Lay perſon : or if it bee r whe- 


1 ther the othe be lawful or not, be to be hept or not; then the coniſance 
q of it doeth belong to 4 Court Eccleſiaſt 2 And in + another ge 
Plw&hẽce thus: 224 the partie to 424 damaged by — 12 accular. 


þ: rw ſuch, as cannot vſe Action: or when 
4 * correctiam of the Crime ; then may the A E — 
1 enquire 


enquire enen ag ainſt a Lay man not obſerning lus othe. Inſinuati 
that in all other caſes, violating of othes brekes Lawe belon — 
tothe coniſance of a Tewporal/ Court. And the ſtatute alf 
circumſpette agatis which allo weth puniſhment by the Court Ec. 
cleſiaſticall for breach of an othe , but diſtinguiſheth not there, in 
what cauſes or how farte, did giue herein ſome incouragement. 
So that the miſchiefe that grew hereupon was this: that moſt 
Lay conttacts of goods and —— were by this meanes drawen 
into Eccleſiaſtical Courts, though (in trueth as Ithinke) contra- 
ry to the Common La we ofthe Realme. For if the principall mat- 
ter be of Lay conuſance, for confirmation whereof ſuch faith ĩs 
made, or othe taken; then (according to the diſtinction afore 
prooued out ofthe Common Law) it is not ſuch faith or othe, that 
will change the authoritie of the Court, to make it ſimply of Ec- 
cleſiaſticall Inriſdiftion. For ſo Brat ton writing in the time of 
Henry the 3. teſtifieth , and withall giueth good light and eui- 
dence, to the interpretation hereafter following, of thoſe words 
ofthis Writ : /wriſdifttonem regiamnon mutat fidei interpoſitio, ſa- 
cramentum præſtitum, nec ſpontanea partium renuntiatio, 
ſobipſis in hac parte præiudicent per conſenſum : & illud dem dicen- 
dum erit de debitis & catallis, que non ſunt de Teſtamento vel Ma- 
trimomio, vel eorum ſequela. 

It was done of the Grieuances which the Germaine na- 
tion complained of: that Cimill canſer and contratts ſj pre tenceof 
auth or othe ginen, were drawen into Eccleſiafticall coniſance. 

Therefore to meete with this miſchiefe, and to cut off the oc- 
caſion, this Writte of Prohibition ſeemeth to haue bene framed, 
viz, to forbid Lay men in any place, either before Ordinaries,or 
in priuate amongs themſelues, to make any recognitions or ac- 
knowledgings: whereof? of debts,or of corratts touching goods and 
chatteli by their faiths or othes taken, in any cauſe whatſocuer, 
beſides Teftamentayy og Matrimoniall, For in theſe two cauſes 
neither then, nor at any time fince (as in patt is afore ſhewed) 
Was it vnlawfull, for Lay men to make acknowledgement and 
depoſe in a Court Eccleſſaſticali vpon othe , though it touched 
goods and chattels. In matters 7 eſfamentary,as in Probats,and 
in /egacies of goods and chattels in demaund; in matter of innen- 
tariei, and of acconnts of the deads goods and chattels. In mat- 
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ters matrimonial, as in 
2 is more fully ſhewed in the 3. Chapter. And ſo this writis not 
ſimply prohibitorie of all Recognitions and Oathes (by lay men) in 
Eccleſiaſticall Courtes, excepting thoſe two cauſes: but onely 
forbiddeth Recognitions and aatheſ in other cauſes made or taken, 
that doe touch debtes,goods and chartels,or other ſuch lay contratts, 
and all citing of parties to take them, or which haue taken them, 
and all citing or compelling of witneſſes to depoſe touching ſuch 
contracts about goods and chattels : though confirmed by faith 
or othe of the contractours. 

Nay there is ſtrong evidence to be brought; that not many 
ſcores of yeeres,before the g. of Edvard the 2. (hen as Articuli 
Cleri were enacted, whereupon that Prohibition is ſaid to be fra- 
med) the Clergie both vſed, and thought they ſhoulde haue 
wrong to be barred from hearing all breaches of faih and periu- 
inrie ariſing of, or touching hat cauſe ſoeuer: ſo they dealt not 
with the very Temporal cauſes themſelues whereupon ſuch faith 
or othe was confirmatorie. I ( ſaith a Conſtitution * Proxinciall of 


promiſed with a woman tn mariage, 


1 Coftic, æterna 


GnRio.de pœnis. 


Canterbury )perhaps onr Lord the King in his Attachments,prohibt= in Concilio apud 


tions, ſlmmons, ſhall make mention not of tithes but of right of Patro- 


Lambhith ſu 
Bonifacio Anno 


nage: not of breach of faith or periurie, but of chantels: not of Sacri- 1160.tempace 
lege, or diſturbance of liberties Eccleſiaſtical, but of treſpaſſes of his Henrici 3. 


ſubiefts the correction of which he affirmeth doth belong to him: then 
let the aforeſaid Prelats make known nto him, t hat they neither take 
coniſance, nor minde to doe, touching Patrunage, chattels, or other 
things belonging to his Comrts : but of tithes, ſmmes, and other cauſes 
meere Spiritnal,belonging to their Office and [nriſdiftion, Where- 
by we firſt gathet, that the Common Law herein was not then re- 
ſolutely agreed vponʒ in that they conceiued, this allegation tou- 
ching faith broken and periury, would ſatisfie the Kmg and his 
Curt. And ſecondly that the Kings Wrets of probibition and At- 
rachement ( in this behalfe) were then awarded, but for faithand 
othes made, concerning goods and chattels , becauſe by that pre- 
rence, the coniſance of chartels was drawen into Eccleſiaſticall 
Courtes, 

I do finde in an old written parchment booke of ſtatutes, rea- 
ching done but to H.. death; many matters of marke contei- 
ned amongs the ſtatutes. As among othersthere be,regie con- 
| . ſnetudines 


ſuetudines apud Claringdon promulgate. which (as is there rehear- 
ſed) were by K. Henry thefecond, propounded in Parliament vn- 
to Thomas Becht, then Archbiſhop of Canterbury long before that 
Proninciall conſtitution. Moſt of which, he did condemne by his 
cenſure,as preiudiciall to the liberties of the Church: And this is 
ſaid there, to haue bene the originall cauſe, firſt of his baniſh- 
ment, and after of his death. But ſome of thoſe cuſtomes, Becket 
did tolerate; whereof this is one, ſeruing to our preſent purpoſe, 
viz. Placita de debitis,que fide interpoſita debentur, vel al ſque inter- 
poſttione fide, ſont in curia regis. Hoc tolerauit. 

At the ende of that Treatiſe it is ſaide; that foure yeeres aſter 
Becket: death, viz,, 1 1 7 4. of Chriſt ; the King repenting bimjelfe, 
did together with the Prelates and great men of bis kingdome abro- 
gate and cordemme thoſe cuill and vninſ} cuſtomes; appointing onely 
thoſe that were good jo be thenceforr th obſerned, Tet ( ſaith he) ome 
of thoſe that were ſo abrogated by the king , and condemned by the 
Church; are ſtill obſerned in the kingdome. If this be with the kings 
* and allowance, let the King leokg to it, for God kom- 

it. 

The chiefe cauſe why I note it, is this: that it was euen then 
thought a ¶ Mam ofthe Realme; and by Becket himſelfe allow= 
able and tolerable; that Pleas of debis, though faith or othe were 
inen for their payment, belonged to the Kings temporall Caurtei. 
ext is, hat hence may be gathered, how the Recognitions and 
other forbidden to be made in Courts Eccleſiaſticall by the Writs 
which we here diſpute of; are to be vnderſtood of ſuch ofthem 
onely, as concerne debts or chattels ; ſauing that in cauſes Teſfa- 
mentary and Matrimonial onely , they may be there made and 
acknowledged, albeit they concerne debts andebatteli. 

It may allo appeare euidently, that the Recagmtions forbidden 
to be made in Courts Eccleſiaſtical in any cauſe ſauing of Teſla- 
ment or Matrimony , ought to be ynderſtoode of Recognitions 
and othes about debt; and chattel s. Forlightly in cuery place, 
chere theſe two matters of Teſtament and matrimony are ipoken 
of, there alſo debts and chatteli are ſpoken of to this effect; that 
in theſe twocaſes, Pleas of debts and chattels may be handled in 


: Bratonl,g, Courts Eccleſiaſtical, but in none other, Bratton (who wrote 


rap. a. 


before this Writte was framed) faith * thus: Si Clericus petat 
5 | verſus 


{ 
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verſus Clericum vel Laicum, debitum, quod non fit de Teftamento 

vel Matrimonio , ſequs debet forum Laicale, And l againe alitle * , 
after: Non pertinet ad regem cognoſcere de catallis , que ſunt de 
Teitamento vel Matrmemo, Like wiſe ina precedent of a prohi- 

bicion, he yſeth this addition: Vec teneatis placitum mm curia * Toidem. lib.g. 
Chriltianitatis de catallis vel debitis , que non ſunt ex Teſtaments 29. ff 
vel Matrimomio. ; 

In my booke of Entrees the like is often found, as Attachia- LE 

tus fuit ad rei pondendum tam Domino regi quam N.de placito, ys 
re ſecutus eſt placitum verſiu eum in . —— —— whe 

& debitis, que non ſunt de Teſtamento vel Matrimonio, And in a 

copie of Conſultation there: callide machinans impedire, ſugge- + Confultat.2, 
2 in Canc ellarra noſtra ipſum trattum ſiuiſe in placitum coram 
vobis in curia Chriſtianitatit , de catallu & debitis que non erant de 
Teſtamento vel Matrmonio Ge, Yea, and in 5the Regiſter it is 5 Regiſter, 
ſet downe more plaine a great deale in a copie at large ofa Pro- — ng | 
hibition, vpon the ſame point, and with the ſame cauſes excep« 

ted, being the next following to that which wee ( principally) 

doe here treate of. For the very worde of Recognitis before an 
Ordinary, is there vſed and applied to a debt * N 

goods and chattels. Cum recognitiones debitorum (que non ſunt 
Teſtamento vel Matrimonio) ad nos, coronam & dignitatem no- 
ram ( & non ad alios ) pertineant in regno noſtro : & executiones 

e per nos & miniſtrot noſtrot ( & non per alias) fieri debe= 
ant: ac iam ex querels I. acceperimus quod vos ipſum J. ad vigints 
ſolides , quos coram vobis nuper in curia Chriſtianitatis recognonit 

ſe debere A. cidem A. ſolnendos intra certum tempus iam præte- 
ritum ſtis, & in ſium I. pro co, quod pr ediftos vigints ſolidos un- 

tra tempus prædictum, ad monitionem veſtram ſoluere rrcunſauit, 
(quanquam hninſmods recognitio Teftamentum vel Matrimonium 
non tangat ) ef c.excommunicationis ſententiam fulminaſtis &c. vo- 
brs — And the very like words, to the ſame effect, 

and with like exceptions, are there vſed in the ſiue precedents 

of Prohibitions, next in order following. 

And in the olde written Regiſter (aſore ſpoken of) chere be 

many copies of Prohybitions ſet downe; in all which whenſoeuer 

that exception of cauſes Te and Matrimonial is men- 


tioned, chat clauſe de catalli & debitis que non ſumt de teftam. Ce, 
Q 3 commech 


7 x6 | 7 
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ſaetadines apud Claringdon prommnlg ate. —_— is there rehear- 


ſed) were by K. Henry the ſecond, propounded in Parliament vn- 
to Thomas Becbet, then Archbiſhop of Canterbury long before that 
Proninciall conſtitution, Moſt of which, he did condemne by his 
cenſure, as preiudiciall to the liberties of the Church: And this is 
ſaid there, to haue bene the originall cauſe, firſt of his baniſh- 


ment, and after of his death. But ſome of thoſe cuſtomes, Becket 


x Bratton lh. g. 
rap. a. 


did tolerate; whereof this is one, ſeruing to our preſent purpoſe, 
viz. Placita de debitis, quæ fide interpoſita debentur, vel al ſque inter- 
peſitione fidei, ſint in curia regis. Hoc tolerauit. 

At the ende of that Treatiſe it is ſaide; that fonre yeeres aſter 
Beckets death, viz, 11 7 4.of Chriſt ; the King repenting bimſelfe, 
did together with the Prelates and great men of bis lungdome, abro- 
gate andcondemne thoſe euill and vninſ} cuſtomes ; appointing onely 
thoſe that were good. to be thencefoorth obſerned, Tet ( ſaith he) ſome 
of thoſe that were ſo abrogated by the king , and condemned by the 
Church; are ſtill obſernedin the kingdome. If this be with the kings 
3 and allowance , let the King leokg to it, for God know» 
eth it. | 

The chiefe cauſe why I note it, is this: that it was euen then 
thought a (ſome ofthe Realme; and by Becket himſelfe allow- 
able and tolerable; that Pleas of debis, thowgh faith or othe were 
Linen for their payment, belonged to the Kings temporall Caurtei. 

ext is,that hence may be gathered, how the Recognitions and 
other forbidden to be made in Courts Ecclefiaſticall by the Writs 
which we hete diſpute of; are to be vnderſtood of ſuch ofthem 
onely, as concerne debt; or chattels ; ſauing that in canſer Teſfa- 
mentary and Matrimoniall onely , they may be there made and 
acknowledged, albeit they concerne debts andchatteli. 

It may alſo appeare euidently,thatthe Recognitions forbidden 
to be made in Courts Eccleſiaſtical in any cauſe ſauing of Teſ{a- 
ment or Matrimony , ought to be ynderſtoode of Recognitions 
and othes about debts and chattels. For lightly in euery place, 
wherethele two matters of Teſtament and matrimony ate ipoken 
of, there alſo debts and chatteli are ſpoken of to this effect; that 
in theſe twocaſes, Pleas of debts and chattzls may be handled in 
Courts Eccleſiaſtical, but in none other. Bratton (ho wrote 
before this Writte was framed) faith * thus: Si Clericus petat 

verſus 
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verſu: Clericum vel Laicum, debitum, quod non fit de Teſftamento 
vel Matrimonio , ſequi debet forum Laicale. And l againe alicle * Ibidem, 
after: Non pertinet ad regem cognoſcere de catallis , que ſunt de 
Teſtamento vel Matrmono, Like wiſe ina precedent of a prohi- 
bition, he ? yſeth this addition: Nec reneatis placitum in cxria * Thidem, Ib g. 
Chriftianitatis de catallis vel debiti, que non ſunt ex Teſtaments P:3- — 
vel Matrimonio, 
.  Inthe*booke of Extrees the like is often found, as Attachia- 3 probub. & 
tus fuit ad refpondendum tam Domino reg1 quam N.de placito, qua. IS. 
re ſecutus eſt placitum verſiu eum in curia Chriſtianitatis,de catallis = 
& debitis, que non ſunt de Teftamento vel Matrimonio, And in a 
copie of Conſultation there: callide machinans impedire, ſugge- + Conjultat.2, 
. in Cancellaria noſtra ipſum trattum fuiſſe in placitum coram 
vobis in curia Chriſtianitatit , de catalla & debitis qu non erant de 
Teſtamento vel Matrimomo cc. Yea, and in the Regiſter it is 5 Regiſter, 
ſer downe more plaine a great deale in a copie at large of a Pro- protibiriones, © 
hibition, ypon the ſame point, and with the ſame cauſes exc 
ted, being the next following to that which wee ( principally) 
doe here treate of. For the very worde of Recognitis before an 
Ordinary, is there vſed and applied to a debt or cumtratt _ 
goods and chattels. Cum recognitiones debitorum (que non ſumt 
Teſtamento vel Matrimonio) ad nos, coronam & dignitatem no- 
flram ( & non ad alios ) pertineant in regno noſtro : & executiones 
earundem per nos & miniſtrosnoſtro: ( & non per alias) fieri debe- 
ant : ac iam ex querela I. acceperimus quod vos ipſum J. ad vigints 
ſolides , quos coram vobis nuper in curia Chriſtianitatis recognonit 
ſe debere A. cidem A. ſaluendos intra certum tempus iam prete= 
ritum ſtis, & in pſum I. pro eo, quod preditos vigints ſolidos in- 
tra tempus prædictum, ad monitionem veſtram ſoluere recuſauit, 
( quanquam huiuſmod; recognitio Teſtamentum vel Matrimonium 
non tangat ) c. excommumicationi ſententiam fulminaſtis &qc. vo- 
brs —— And the wa like words, tothe ſame effect, 
and with like exceptions, are there vſed in the ſiue precedents 


of Prohibitions, next in order following. 

And in the olde written Regiſter (aſore ſpoken of) chere be 
many copies of Prolubitions (et downe; in all which whenſoeuer 
that exception of cauſes Teſamemary and Matrimonial is men- 
tioned, that clauſe de catalli & debitis que non ſumt de teſlam — 

— comme 


i a. 
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commeth in withall. In the printed Regifer among the Writs 
1 Regiſt, in dt. Judicial, we haue theſe * words: Q ware ſecuti ſunt placitum in cu- 
ludic.fol.38.2. 4 Chriſtianitatis de catalles & debitts que non ſunt de Teſtamento 
» Ibid, fol 39.2, vel Matrimanio. And againe : cum traxiſſet in placitum in curia 
Chriſtianitatis de catallis & debitis , que non ſunt de Teſtamentovel 
Matrimono &c.prohibitionem impetraut. We haue further, in the 
3 Regiſt.in Br, Regiſter of origmall Writtes, to this effect: Qnatenut ad corre- 
eng lol. .d. Ftronem anime & non placita de catallis & debitis concernunt, &. li- 
cite ex oſſicto procedere poteritit, &c. And in diuers other Writs of 
4 Regiſt Br. 4 Conſultation there, to this purpoſe : Prohib:tionem noftram impe- 
ter — dun trauit, aſſerens ſe trahi in placitum in curia Chriftianttatis, de catal- 
lis & debitis que non ſunt de Teſtamento vel Matrimonio &c. In- 
s Regiſt.in Br. ſo much, thatthis 5 Writis entituled as by his name thus: Prohi- 
| > 49557 2 bitio noſtra or re ia de catallis ec. 
« Reviſt.inBr, I finde a Conſmltation in theꝰ Regiſter, where is rehe arſed: that 
orig. lol. 30. a. certaine Lay men of Couentrec were by compulſories, called into 
an Eccleſiaſtical! Court, as neceſſary witneſſes (in trueth ) in a cauſe 
of legacre; yet they to auoyde apparance, and to obteine a Pro- 
hibrtion; ſuggeſted that they were drawen into the Court Chri- 
ſtian to te alle about chattels and debti, not belonging to teſtament 
or Matrimony, Now if that meaning(ofthe Writ in controuer- 
fie ) which we here impugne , were true; what needed they to 
haue mentioned chartels and debts at all? for then, the other patt 
of their ſuggeſtion (though falſe) had bene (in Lawe)ſufficienr, 
to haue obteined the prohibition, viz, That they were called, 4. 
gainſt their wilt, to teſtific in a Court Eccleſſaſticall, touching mat- 
ters, being neither Teftamentary nor ¶Matrimoniall. But ſeeing 
they were driuen to pleade both: it argueth, that citing men to 
take othes, and to depoſe againſt their wills, in any other cauſe 
pe then thoſe two; is not ſimply and abſolutely vrohibicedz but for 
that the matter concerneth chartels and debti, and yet is neither 
Teſt amentary nor Matrimonial. And therefore not that(which of 
late is enforced ) but this meaning of the Writ by me deliuered, 
| is the true interpretation thereof. 
7 Abriigement Ihe very Writte it ſelfe ſer downe by 7 Rafal at large, doth 
Prohib tion.s, Eſtabliſh this interpretation: Rex Epiſcopo Norwicen(i &c. ſalu- 
tem. Cum cogmtiones placitorum,t5c. ſuper mratis Recognitionibus 
Laicum feodum contingentibuu, & rebus alis ac caufi; pecuniarum, 
& alys 
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& als catallis & debitis (que non de teſtamento vel matrimonio)ad 
coronam & dignitatem nottram pertine am v. for, if Iuratarecog- 

nitio (being in the ſame writ)ſhould ſignifie a diverſe thing: then 

mutt we needes ſay, that the recital ſpeakes of a matter to be re- 
medied, and yet the remedie giuen is of another nature, and ſo 

not purſuant to the former, 

Furthermore, the tenour of that writ runneth to the Biſhop of 
Normicb, and to his ¶ Archdeacumt, &c. yet thoſe wordes thereof, 
er the doubt riſeth) are not directed to them, as if they 

ould be charged thereby (which had bin moſt apt, if any ſuch 
thing had bin meant) not ſo to cite lay men or that they ſhould not 
charge them with ſuch aather, or that they ſhould not ſuffer ſuch 
Recognition to be made afore them: but it is there ſaide, that the 
King had commaunded the Sherife, that be ſhould not permit, 

larci conueniant in aliquibus locis ad faciendas recognitiones, 
cc. which vſe of the wordes ne laici conueniant, and the changing 
of the perſons, argue ſtrongly that it was meant of ſuch recogni- 
tions of debts andchattels, and ſuch oathes,as Lay men of them- 
ſelues were willing ynough to make; and therefore had neede 
of ſuch reſtraint, by the Sherifes authoritie, which their volunta- 
rie perfourming thereof, without vrging by cenſures; is alſo ar- 
gued by that which is there ſaid ofthe Ordinaries — — at 
Lay mens hands of ſuch things: viz. vobis præmiſſa, & alia comſi- 
milia, in partibus ill, acceptantibue. This of their willingneſſe 
without conſtraint, is alſo prooued by the wordes immediatly 
following the point in —C modi feo- 
dis, debitts & catallis, cor am vobis & alys indicipus Eccleſtaſticu, in 
preindicium inveſdiflioms noſtre regia ad coronam c drgnitatens 
noſtram ſþeflantibus, ſubire preſumant. 

Whereby (as in a thing needefull) Lay men are charged not to 
dare or preſume in any other cauſes before Ordinariesto make 
any ſuch Recognition or oathe , touching goods or chattels, preiu- 
diciall to the Crowne : by which wordes , this our interpretation 
is expreſſely eſtabliſhed. Nowe if thoſe wordes in the copic of 
the Prohibition and of the Attachement in the Regiſter ſhalbe ob- 
jected againſt this, viz. Ad citationem talis Epiſe. And thoſe, Ipſa 
inuitis: 1 anſwere, that for many abſurdities _—_ following, 
which are afore noted; theſe wordes cannot withthe writ 


2 
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in Reſtal,nor withthe interpretatiõ that is by ſome of late vrged. 
But vnderſtanding them (as I declare) of citations and — 
riet to make anſwere or teſtifie by oathe, concerning charte/s and 
debtes, not belonging vnto matter teſt or matrimoniali 
maketh al molt aptly to agree together. For whether we ſay, that 
Ordinaries then vſed to cite all in generall of their Diæceſſe, who 
had made promiſes or contractes in lay cauſes, by worde onely, 
(or by writing) to come and confirme them, by their faith giuen, 
or by their corporall oathes before them, for better confirmation 
and — of the — — — _ and — haue 
thought very probably: or whether meant of citing par- 
ties — — 2 by oath — ſuch — & 
i- debtes in demaund, confirmed by faith or oath giuen; or of wit- 
neſſes being not willing to depoſe in thoſe cauſes, or of all theſe 
three: it is aſſured,that he, who findeth himſclfe grieued thereby, 
wilbevnwilling : and that albeit the pretence of ſuch Ordinarre 
be to puniſn the ſinne onely; yet hereby (per obliquum) the coni- 
ſance of /ay — — wen to — ſo the 
Kings courtes (vnto which t on ll chere 
— vpon, & — Burrhis cannot be truely ul 
touching matters of meere eccleſiaſtical coniſance, being neither 
teſtamentarie, nor matrimoniall; though lay men be vrged by 
courtes eccleſ. to anſwere or teitifie in — vpon their ohen. 
Beſides, what damage cometh to the cauſe nowe by vs deſen- 
ded;ifwe ſay,thatthe abſurdities following vpõ ſuch their inter- 
pretatio being notafore wel weyed, & he out of whole copy the 
* was printed, vnderſiãding it as they doe; was content to 
thoſe two clauſes, for an explanatiõ ofthe ſaid writs,accor- 
ding to his one meaning;or that he was willing they ſhould ſo 
be vnderſtoodꝰ which —— enduced him to make ſucha briefe 
abridgement, of ſo long a writ. For it doeth not appeare, that be- 
fore the imptinting, it was peruſed & allowed by any the /ndges 
then being; or by any others, deputed by publike authoritie, 
the reuie wing and correcting of it. No doubt if it had bin(that 
ſpeake of — gelſe ) ſo many groſſe enors in the Latin both a- 
gainſt cogruity & al ſenſe, as in every leafe (almoſt)of the copie 
which the Printer followed, are to be found; could not haue fo 
eſcaped, without cõtrolement and amendment. But che — 
| war 
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wordes ſet downe by Raſfall at large in the writ in ſelfe (where 
neither oftheſe laſt recited clauſes ate to be found)are too cleare 


in this point, to be dimmedby any ſuch light colours. But if here- 
upon it be perhaps graũted (as the authour of the Treatiſe doth) 
that witneſſes may take oath & depoſe willingly, in other eccleſia- 
ſticall cauſes, at the — of ſome of the parties: I muſt then call 
to their minde, that I haue ſhewed afore, that (following their 
owne interpretation)they may not,though they be willing. Yea 
though witneſſes might, if they were willing how can a reaſona- 
ble man entend, that the partie to be ſued, will come in at all, bur 
much leſſe anſwere, if he may not be cõpelled vnto neither: viz. 
neg, ad recognitionem faciendã, neqᷓ præſtandũ ſacramentis; as Fitæ- 
herbert ( in his natura breuiũ) allo doeth vnderſtand and reade it. 
And the wordes reach vnto all /ay perſons , not diſtinguiſhing a 
partie from a witneſſe. a 
Againe, by chat their interpretation of tion & aath, they 
could neuer haue ſuch witneſſes that be indifferent, as in part is 
afore touched. For if witneſſes may not be vrged to ſweare or to 
anſwere further then they liſt themſelues; then will they — 
anſwere to the ma: ters propounded by him who produc 
them, and wil refuſe — the [xterrogatories propunded by 
the other partte for his defence , by whom they were not reque- 
ſted to come. Which courſe (ypon the matter) taking Ay all 
teſtimonie, that ought to be indifferent for either parrie, in ſuch 
inent matters as are to be demaunded; is contrary tothe lawe 
of Gad, of nate, of nations, and to the very qualitie of a witneſſe. 
Decius ſaith: Si teſtis depoſuit pro na purte, & mierrog atuc pro alia 
no/nerit reſpodere, ill fides adluberi non debet; —— fp. 
primere veritatem. And ſo the courſe being moſt vnreaſonable, 
that whereuponit followeth , muſt needes be alſo very ablurde, 
and againſt Iuſtice. By all which premiſed diſcourſe, it is made 
hope)manifeſt, whether Firzherbert had good ground out 


: Deeius in La, 
nu. 43. 


G that fourme of Prohibition and eAttechement to * gather; * Non an:. ben. 


not onely that Ordinaries muſt expreſſe a particular cauſe in . 
their Cuations; but alſo, that if they expreſſe any cauſe at all in the | 
Citation , that (it ſeemeth by that writte) it muſt hee a canſe ma- 


trimoniall or teflamentarie, For ſeeing they haue none other 


meanes beſides Cation; to ſummon men to their * 7 
"Ab | | What 
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What is this latter collection (built but vpon a doubtfull ſees 
ming) elſe then an aſſeueration implied; that none other of the 
cauſes (afore) proued to be of eccieſſaſticall coniſance; ſhall euer 
be dealt in, by any court eccleſiaſtical? and ſo (vpon the matter) 
in no coutt at all; for that temporall courts be out of inv;/aiftion in 
thoſe matters, Which ho we it may be defended from groſſe ab. 
ſurditie, 1 Gould oladly learne from any, that patroniſeth this o- 
pinion. But if the lawe were ſo in deede, that none ſhould be cal- 
led into eccleſiaſticallcourts, but for thoſe two cauſes: I marucile 
what the Preſtyteries (lo much doted aſtet eſpecially by ſundry 
fauourers of this interpretation) would doe here in this Realme, 
whentheir Ci Maria power ſhould be ſo lopped, that they could 
not call any man before them, but either in teſtamentarie cauſes 
(which they make in other mens dealings to be meere Cimi/cau- 
ſes)or matrimoniallymany of which alſo they now ſeeme willing 
to aband6,as temporal matters?for they ſhould be driuen, either 
to be kings of molehilsʒ ox elſe to preache inthe moſt vehement 
veine they haue, againſt that lawe and thoſe magiſtrates, which 
(in ſuch ſort) would reſtraine them: as if they were both Anti- 
chriſtian, at leaft for hindering and ſo. impounding of the preten- 
ded gouernement of Chr: that thereby they might at length 
be ſer at libertie, to deale in their Conſiftories againſt all crimes 
whatſoeuer, according to their one platfourmes. Vet herein 
they ſhould deale very vnequally; becauſe they will not nowe 
ſuffer that, vader this gouernment;which themſelues would pra- 
ctice againſt crime in a farre more ample, and peremptory ma- 
ner, then eithet nowe is done, or were mrete to be ſuffered, 

In the bookes ofthe Con la we I finde alſo ſome caſes, that 
giue ſtrength to this interpretation. For a * Attachement vpon 4 
Prohibition was ſued, becauſe they ſued in a ſpirituall Court for haye 
and money, which touched neither matrimanie nor teſtament : and 
after vpom ſhewing the Libell, which prooued that it was for tuhes 


and oblations,a conſultation was graunted, 


Likewiſe * a Prohibition was ſued foorth of the Chancery (dire- 
ion to the Iuſtices of the common Pleas) to make an Attachement, 
cauſe the defendant had ſued the plaintiſſe in the ſpiritual court for 
debt which did not touch matter ofmatrimonie nor teſtament where- 
ef the coniſance belongs to the Kings Court: and thereupon a prohi- 


bition 
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bition was gramedthenes, Whierein it is woorth the noting, that 


Fitzherbert (in his * Abridgement) leaueih out theſt words (for | a — 
debe) contrary tothe booke it ſelſe at large, — alſo *to Brooke: » Faskeh 
I will not ſay it was to giue colour ro his opinion in his — 


brenizn,as if he mem to haue it ſound, that ho matter at all, but 
either matrimonial ot teftamontar, mucke beſvedin cour ſpit 


tuall, whereas by theſe rwo reports it muy appenre, 
tions did not lie in this reſpeR Afortharrhs — and 
ir wils in any other 


called — =>, 7k againſt 
onely, for ſuing thete for 
ment. 


cauſe whatſoeuer then thoſe two: 
chatter & debt, which did touch neither 
Whereof may bee gathered, that euer ſinee the firſt framing of 
this n hath knowen the lawe, vntill 
Fit x berbert ( ſot nd eff 4) or elſe thoſe words 
doe caric another me in now fathered vpon thẽ: chic 
that they doe bock in the #ffirmarive for outs, & againſt 
theirs ( Ihope) is ſomewhat plamely prooued. And therefore we 
may conclude, that theſe two laft opinions, the one for nor citing 
any perſon, in any other cauſe then — ewo: the other for nat 
citing laie men, & 3 
. whe adof] to Statute la 
are A are tatutelawe, 
to — to practiſe — — and alſo 
vnto teaſon in ſome ſort. 


2 C HAP. XIII. pe Is 

1ndgement remameth ( at onmmon law 

8 — 5 Hereſi in 
the Stam, . Ilia ſpoken 


two other opinions remaining, that reſpect 
matters, handled by ccleſiaſticall iuriſdit 
(and come next to rg . — 
tie of them, and becauſe they both de 8 
on one and the ſelſe ſame grounds, purpoſe 
(brieflie) to handle together: the 
— Herefie nowe licth rather in 3 lame, then 
Eccle. 


1. Alx. cap.i. 


* Firch.in nous 
nat. br.fol, 269. D 
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Eccleſiaſticall: and whether nothing may at this be adrndped he- 
. une ef her po rarer 
in the true vndetſtanding of that ſtatute, the deciſion of theſe two 
opinions will wholie teſt. It ſeemeth by the latter, the author of 
them thinketh, that before the ſtatude, 3. H. 4. Ordinaries at the 
Commoag law might not by their iuriſdiction Eccleſiaſtical, pro- 
ceed to the condemnationof an heretike: and therefore ( ſeein 
all former ſtatutes made againſt heretikes, ſtand now re 
he gathereth;chat no heretike may be delt with, but according to 
the laid ſtatute, made inthe firſt yeere of her Maeſties rei 

F his 
Nous natura rem; yet I thinke rather, it was his owne con- 
ceit, both becauſe he doeth not alleage Ft berbert for it; and for 
that Fur b. leaueth (euen at the Common la we) authotitie in the 
whole Conuocation of a Prowince, to condemne an heretike, al- 


beit he there alſo hold, chat (at the Common lawe before ſuch ſta- 


$8 1. H. 4. esp. 13. 


4 1.Eliz.cap,r, 


tute) a Bebop in his diceceſſe, could not ſo condemne. But I haue 
ſhewed in che twelfth chapter hereof, by very great and good 
opinion, che law in this point to be miſtaken, For proofe that ĩt is 
lo, L alſo touched it ſomething in the 8.chapter. 

F For lace Progatiegd) | — — : The 
3 dicceſſans of the realme then complained, not by their 
111 a= Piritmall (without aide of the roiall Maveſtic) — not 
at all? Nay, but not ſufficiently correft, nor reſtraine the malice of 
beretikgs : Why ? becauſe they wanted authoritie at all to deale 
with them? No, but becanſe the heretikes goe from dicceſſe to dice. 
Ceſſe and will not appeare before the diaceſſans but contemme the keies 
of the Church, and cenſares of the ſame. So that, had it not bene for 
their fugiti their v to appeare, and cantempt of the 
keies; the ordimaris dicceſſans had [wriſdiftion ſpiritual, to cortect 
and teſtraine them. In which reſpect, and for better aſſiſlance of 
their former iuriſdiction, it was then firſt prouided, that here - 
tikes ſhould be attached and impriſoned. Other authorities out 
of 0 I chere (in the eight Chapter) alleaged alſo to this 
pur po E. 

The wordes of the Statute made primo of her *Mazeftie(from 


which this ſecond opinion is gathered) doe make the matter 
cleere; that nothing is meant, but that Commiſſioners for 
canſes 


. 
w HIS » 
x * 
& 4 
. ” * % N = . 
* 1 * 4 I 
. 5 „ n 


* « % $* « * 
** > * 8 5 * n 
- * * d 
DOG INIT I oh > 
. 


ret. t. proceedings in Courtes Eccleſtaiticall. 101 


canſes ecclefiaiticall, according to that AR (termed by the com- 
. Mal not haze amhorinte to adindg 
matter or canſe to be hereſie, but 
indged, by the anthoritie of the Canomcall Scriptures, or by i 
fare general Councels,or by amy other general Conncell; wherein 11. 
ſame was declared Hereſie, brthe expreſſe and playne wordes of the 
Canonicall Scriptares. So that . iuriidiction of Ordinaries, and 
of the Connecation; (till remaineth as it did afore at the Common 
lawe. 


- or pretence he could haue, 


to gather the theſe two _—_— out of the aforeſayd 
words: for doeth he or can he thi e, that the ordering, deter- 
mining or g of a matter to be Herefie by the Commiſſio- 


ner eccleſiaſtical (there ſpoken of) is a iudgement at, or accor- 
ding to the courſe ofthe Common lawe, as the Commonlaw is ta- 
ken in vſuall ſignification ? Or ſhall it be imagined, that where- 
ſocuer any matter by occaſion comes in to bee mentioned in a 


ſtatute (as for exam ing matters of fairh, mentioning e. : ;.Elir.c, 12, 


rors in doctrine, or t e doftrine of the Sacraments) that —_— 
termination of all ſuch points, and — fave 
matters, ate conteined vnder thoſe generall — _ 
ſhall(by reaſonof ſuch incident — — 
be put ouer to the — mee — 
of Tempera [ndges? What other may conceiue, I know not; for 
my part, I muſt take it (till I be better informed) to be ſo ſinple 
a conceit, as is worthie rather to be diſmiſſed e then 
tobe conſuted with further reaſon. 


CHAN XIII | 
They rhe Statute ber Meaicſticmey commit amberitic, ande- 
tral borne hy — — 


— 


R 2 other 


wy nes rior iu 75 | 
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cap. 29. 


— 2 crowne) — , Ego the ed eccle- 


1042 An — — Ched.14. 


other two of the ſame author, & vp6the ſame ſtring : 
whether her big hneſſe may — = in matter; eccleſta- 
fical) of ay ether cotrtion or puniſhmet as by fine or impriſonment ? 
Theſc opinions if they be not well — vpon la we, ſeeme 
to me to touch her Maeſhrer prero eb ſupreme go- 
uernment (that wasyeelded vnto her highneſſe by ſtatute) very 
deeplie ; whaſocuer be Auuber ofthem. 

And if this amthoritie that is hereby impugned, be (in trueth) 


a preheminence vnited and annexed to the /mperialicrowne of this 
realme,by Parkement: and if he be a man of any qualitie, (ſo that 
hee hath talen the oath of Obedience) let him vic good aduiſe- 
ment, how it may ſtand with ſuch his oath and allegeance. They 


are both by the Treariſer and the Note-gathererto be 


' Magna dun, grounded ypan | words 2 marry froe man 


ſhall be taken or impriſoned, or be bus free bold or laberties, 
or free net outlawed, or exiled, or am otherwiſe 

wor we ſbal not paſſe —— law full indge- 
pow” 2 979 — Whereupon the Note- 
gatberer alſo doeth collect, that none may be attached, bur ſuch 
as be firſt endited. But the end why this la w was made, and the 
ume when it was made, are needfull to be conſideted. Theends 
was this, chat the La. ofthisrealme ſhouldnor chalenge an in« 
— — — — —— 
where did, & yet — rin: & ptoc N 
to take away any 4 mans /abertie or lands. : 

Andi — tine — lues 
that Juriſdiſtiom eccleſiaſticall, was not — — it 
was in fact at that tune belongi pe ecrowne : therefore in 
that it is here ſayd, Wee will not paſſe ypon him, nor c e how, 
but by lan ful i Tee hy phe lawe of oh ; itis 
manifeſt, that the wordes haue no telation to 4 eccle- 
fiafticall: for that which was done by! that Jari dflion, was not 


behalfe to the 


To 130 7 a In 
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In the Preamble of a ſtatute made in king Menris the eights 15. f. l. ca at. 


time, it is to this effect ſaid _ 
bound themſelues by long vſe , to the obſernance of cer. 
teme mans lawes . ch were ordeined in this — 
not as to the obſernance of the lawes of any forren Prince,Potentate, 
or Prelate : but as —————— — 
originally eſtabliſhed as lawes of the ſame, by the ſuſfſerance of Kings 
a , and none otherwiſe, And a 
licle after, mention is there made, of ſach /awes humane, induced 
into this Realme; by the ſaid ſufferance, conſents, and cuſtome. This 
is brought to prooue; that the Parliament or ſuch as it ſhall amtho- 
rice, may difþenſe with thoſe, and with all other humane laws: of 
this Realme : for ſo they be termed. Whereupon, in the of 
the ſtatute, enſued that authoritie, which the Arobbiſbops of 
tarburie haue, of granting facaities, &c, And therefore the h- 
mane lame (ſpoken of inthe Preamble) are thoſe Canonlawes; 
which by ſach ſufferance, vſe, aud cuſiome ate (now) as the accu- 
ſtomed and ancient lawes of this Re — — 
lawes of the ſame : howbeit by the meanes aforeſaid, but induced 
into the Realme, and not here at firſt made nor ordeined. 


of this Reale, 


There is* another ſtatute alſo, made in her Maieſſies ume; in. Ali cap. ij. 


the Preamble whereof, they be called the icalllave: of 
this Realme. So that when whole Parliaments do aduow them 
to be lawerof the Realme, yea & that for proofe of another point 
perhaps doutfull: we may then well make but light account of 
all the Treatiſers exclamations to the contrary, who callerh the 
range lawes and forren lawes ec: ſo long as we meane but of 


ſuch Canons, as bane bene of long time ſed, and de] not to the dams . fl. 1..4.164 


e hurt of the Q neenes Maieſtiesprerogatine nor con- 
— 1 the 2 — of the 
Realme, 

Furthermore, it is well and notoriouſly kuo wen, that procee- 
dings and condemnations Ecc leſiaſticall in ordinaric Courts 
were neuer-made by the indgement of a manrpeeres, vic. by a 
Faerie : and therefore thoſe words rehearſed, can not be ſo farte 
extended, as to include that inriſtiftion, Yet as orffitmtion vnto a 
benefice, both before & after Magna charta, belonged alwayes 
torcelefſeſticall perſons and rariſas 13 alſo the deſtirneion 

3 


or 
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2 the Common law: in which te- 
ſpect, Biſbops (that claime not the patronage )do al wayes plead 
' toa Quereimpedit, thus; Nubil clamat prater inſt1tationem & de- 

ſtirmtionem Clericorum, vt Ordinarius in diflarettoria de eA, thc. 
whereby may appeare, that a man might (by law) be put out of 
his benefice —_ his freeholde) otherwilc then according to 
the forme of that ſtature, And this (by the way) may alſo ſhew, 
how vnſound a collection the Note- gatherer maketh, out of 
thoſe words of Magna Charta; where, becauſe a beneſice ij 4 
freeholde, he would inferre that a Clerkg may not be deprived of 
his benefice, but by a iudgement at the Common law. 

I hauealſo proued in the chapter next afore, and in the eight, 
and the twelſt chapters; that an Ordinarie in his diæ ceſſe (euen 
at the Common law) might condemne a man for hereſie; where - 
upon (after committing to the ſecular power) ſuch an heretike 
was put to death, by burning : butthis was nor done by any 
indgement of bus peeres,and therfore thoſe words of Magna Char- 
ta, are no way to be conſtrued of any inriſaitizon eccleſtatticall, 

Furthermore, beſides indgement of a mans peeres, there is ad- 
ded, or by the lev of the land; which permitteth other triall then 
by Peeres: as by battell, &c. 

— ſeeing all iuriſdiction and — — 
well eccleſfiaſticall as temporal, was euer in right, but now is alſo 
(iultly) — 5 and is is fact, vnited and incorporated 
vnto the crowne of this Realme: therefore inquire, whether 
1 not be probably ſaid ( albei — 
to the vſuall ſpeech) that a iudgement duely giuen by the — 
dition ecclefiaſticallis giuen by the Lov ofthe land? But this cloud, 
or rather miſt, which they would caſt, is alſo plainely diſperſed 
by the firſt chapter in Aagna Charta: for thereby is made a flat 
— and I _— there mad: _ God, 
with confirmation of the C of E freedome, rights, and 
liberties for enermore ) from — . 


10 o- 
ther the of the whole Reale, in the reſt ofthat charter : ſo 


that the — 2 the Church, * — ts be 
meant in any of all the reſt, except it i d. 
Vet if thoſe words were Furs to be meant — ſtretched 
foorth vnto that inriſdifiion alſo, will not —_— 

| e 


like authoritic of Par/iamene, ſufficiently qualiſie or impeach the? 
Vnto this head, is — & — be re- 
ferred, where he allegeth out of the diary als of the Clerke of 


the Parlament, I know not how truly,” that the Commons eu- 4H 25. 


ted a petition, that Lollards arreſted by the ſkatmte of 2. H. 4. ſhould 
be bailed, and that none ſbould arreſt, but the ſhiriffe or other 
officers. Bur he doth fully anſwere himſelſe therein: for the kings 
anſwere was (faith he) that Le rey adaiſera;which is the forme 
of diſſent, that the King: and ſovereigne Q acenes ofthis Realme 
do vſe,when they diſſent ot deny any ſtatute or petition in Par/s- 
ament offered ynto them to be confirmed foralaw. Whereby 
we ſee, that arreſts & attaching for crmmes might be made wich= 
out enditement precedent; and by others then the ſtoriffe &c ; 
and alſo, that albeit Charta had bene to the contrary, yet 
anact of Pæamem comming after, might change that law, 
Wherof if need were I could ſhew ſundry other examples: not- 
withſtanding, that which the — you vs in minde of, 
viz, that in K. H. 3. time, there was 4 iuſl ſemtence of curſe and a- 
nathematiz.ation, denounced by the Biſbeps, againſt the violaters or 
breaker: of the ſaid great Charter. But what if Biſbops ſhould vie 
the like authority now. to excommunicate indefinitely and afote- 
hand, all ſuch as ſhall hereafter breake ſome temporal law d it is 
to be doubted, that the Tyratiſer would not in this caſe be the 
ſame man, nor yet affirme it to be a ſentence; but would ra- 
ther threaten them with a Præmmmis, for their kindneſſe. 

It is aſſured, that par in non habet imperinm : and none 
authority can ſo binde it ſelfe by any law ; but that (vpon good 
occaſion and by like power) it may be abrogated againe. Yet 
how litle this plea of ours is needfull in this caſe is ſufficiently 
ſhewed. Yearather the defenders of theſe & ſuch like opinions 
againſt the rights and liberties ofthe Church of England notori- 
ouſly knowen ſo to be,by the reported lawes & there- 
of, to them that know any thing in either: had need more iuſtly 
to feare that cenſare of the Biſbops,if it be ſo owt; 1 
any feare at all or reuerence vnto the cenſures of the Church, 
which be ſo infty inflicted, as themſelues do yeeld. 
As theſe opinions do onely reach and ſhoot at the commiſſion 
eccleſiaſtical, ro mpound and ſtreine the authority thereof vnto 


ſo 


j ai 2 * 
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ſo narrow a toome; as that her Maieſtie ſhould thereby haue 


no ſetuice done by thoſe her ſubiects which are unployed there - 


1 . Elix. cap. t. 


in; herby the fanſies of the fauorites of theſe men, might more 
freely growe without diſcoucry, ot any ſuch penaltie as they 
thiake they need care for : ſo for the iuſt deſence( herein) ofthat 
commuſſion, I may alle ge the words oſ the ſame ſtatute, whereby. 


it iseltabliſhed ; vi. They ſhell aur fal power and authoriti 


is ſign w ſe, Viz, 
comeined in them : by the effet} of ibem 
is vnderſtood, whatfocuer is within the true and vnſotced mea- 
ning. of any ſuch letters patents. So that if attaclment, fine, im- 

| „ &c. be either in — — expreſſy contei. 
ned (as in trueth they be) or meant by them; then 
the vic and excerciſe of theſe, ſhell th ſufficicntly be war- 
ranted and authorized vnto ber Maicfly for granting; and to the 
commillioners, for ſo executing, And ifany doubt (otherwiſe) 
might be made, yet there betwo clauſes in the words aforeſaid, 
chat be called verb fe clavfale operatine: and do therefore ſup- 
ply many defects and wants in ihe enerciſe of a iuriſdchios, dele- 


gated by the Princes reſeripe. The firſt of them are thoſe words, 
Fullpower & amtberitie and the other is, the generall non ob{an- 


The” a7 IIs or cauſe whatſoeuer. 
But to all this is anſwered by ſome, dat theſe words, vic. ac - 
cording to the tewanr daf the ſaid letters patents, do wor ke 
thus much: that her Aſaieſtis need not gram all, but ſomuchin- 
tiſdiction, as her Highnefſe thinkerh meet: and that ſo many 
or few of them ( they be two at leaſt) may thereby be autho- 
ria ed vnder ber Aaieſdue, to exerciſe ſuch iariſdit tian. It is true, 
that thoſe words ſo worke and import ſo much : but doeth it 
heereof follow, that nothing elſe is meant or can be compre- 
hended thereby } Nothing (ſay they: ) for other proc eſſe then 
Citation, or other cenſures or puniſhment then eacommunica- 
nian, &c. ber Maieitie c an not commit vnto them: elſe might 
ſor alſo gene them autboriui ta hang wen, — 448 
rence 
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difference with theſe men,betwixt attaching, fining or impriſo- 
ning, and plaine hanging?Whar will they — lay of che Starre 
Chamber, which may impoſe all thoſe three, and yet cannot put 
any man to loſſe of limme or of life? and this is great teaſon. Fot 
we are taught by the Cizillawe, (and I thinke it is agreeable al- 
ſo to the lawes ofthe land) that whereſocuer an authoritie is gi- 
yen (in neuer ſo generall or pregnant wordes) it cannot be dra- 
wen —_ — of limme, or paines c4- 
Other ſome, as the Treaiiſou, doeth anſwere this obiection in 
this ſort: but yet to the ende of prouing otbes of the parties in cau- 
ſe: ermimall to be vnlawfull, a mattet to be hangled in the thirde 
part, viz. bat haw general ſoemer the word; of the alle be in one place, 
yet are they to be reſtrained to this particular, vix. none other then 
ſuch inriſdeftion eccleſiaſticall as may be . and enten- 
ding (per petitionem principij ) that ſuch aathen be co to law. 
But in this his interpretation (he faith) he contrarieth deer ſe 
great learned men in that lawe, whomit behoneth with a more nar- 
rome cyo to beholds this ſlatmte lawe. © 

Truely halfe an eye ofa meane learned man, will ſerue to diſ- 
eouer, that he cautelouſly leaueth out one member of the diſa- 
Hine alternation, which is in that ſtatute, For it is thus, viz. all In- 
riſdiflions cre. whatſoener , by any Spiritual or Eccleſiaſticall power 
or aurboritie, hath beretofore bene, or may lawfully be exerciſed, chr. 
So that if either it haue bene exerciſed at any time, or hauing not 
bene put in exerciſe, yet /awfully may bez it is here graunted to her 
Maieftie. And were it in deede meete either in temporal! or ſpiri- 
— ITY it to the diſpute & determinatiõ of euery 
ptiuate ſubic that is dealt with; what may be lawfalh,and what 
not ſo be done, in either lawe? 
Treatiſonr, nor any other, cannot in anſwere hereof, ſay: 
that the wo , mult alſo be vnderſtood as re in 
the firſt member, Firſt becauſe it is a diſcuniZine and 
therefore that word ſhould haue bin in the firſt part, if 
it had bin to be drawen vnto both; and not to haue bin put in the 


9 
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vnder the Pope, by vſarpation; and therefore moſt vnlawiully. 


Neuerthel 7 
wrſion, which are by him chalenged; (I truſt, God willing) ſhall 
be alſo otherwiſe prooued lovfulland warrantable. Againſt in- 
priſemng by vertue of the commiſſion (one ofthe ſpeciall matters 


nowein handling) the ſaid 7rratiſow obiecteth — 
Hes at refuſẽ to ſweare to the articles exhibited agaunſt 
are impriſoned without baile or mainepriſe : whereas by the lave ec- 


cleſiaſticall , they ought not to le impriſoned , but to be proceeded a- 


41 


ainſt, as . 
: It is true, that by Ordinary authoritie call, no man 
may be impriſoned. Therefore the vntying of this knot, teſteth 
vpon the whole matter here — — of, v. whether that ſta- 
tute 10. Eliz., doe not warrant her Maveſtic , to 2 by het 
Highnes letters patents, power to impriſon, for ſuch , 
as this obiection — 4 2 
To prooue that her Af, not nt , nor they take 
ſuch ——ñ— that the commuyion 
brnd:th them preciſely to cremes puniſhable by the ece 
and to proceede according to the eccleſiaſtical laves of this Realme, 
— — quoting five ſtatutes for this, 
albeit there be in none ofthem any ſuch matter. buc both the 
firſt and ſecond part of this obiection, is vnttue. For the commuyſſi» 
en (though nowe that power be not vſed) graun- 
teth the execution of foure ſtatutes vnto , and alloweth 
them to proceede aſwell by lies as by courſe of the lawe eccle- 
fiafticall. And when DoFtor Grindall was Biſbop of London,ſundry 
crimes e (by vertue of the commeyſſion ) were tried by 
[aries, before him and certaine Iudges, and other profeſſours al- 


ſo of the common lawe; being then in that commiſſion, Vet is the 
Note. gaberer; vpon this vntrue bold to inferre, chat to 
work RI ng I FHP) to 
an hotchepot in one commiſſion. I is his collection is 

not _ an that is a — Littleton —_— 
that worde. For the temporal Iuaget are not to c 

tton is not encrocbed vpon, in ſuch matters eccleſiaſtical 
attachements or imptiſonments be vſed, ot fines im ſee- 
| K ing 
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ing they themſclues cannot (in thoſe cauſes) vſe or impoſe them. 


| Whenthe hole Realme atthe of ber CMaieities 
viſited( by vertue of this ſtatute) —— 
— — 


— ̃ —— afoul 
to vic cenſares cec — — then 
and at that time, none of theſe quicke & narrow 
(lately ——— — 
reuerend d could ſo roundly tel ber Aaieſtue, that ſhe 
did t more authoritie to her C , then by that 
ſtatute was giuen — — — — , and 
inſbice a 1: but to a retended Ro- 
—— ſhorr. — 

But the Treamſour vrgeth this matter yet further: he ſaith, that 
vo learned man wil affirme, —— 10;Eliz.)to 
— — crowne , but And that 
none ſuch can affirme, chat Sees 
to the Common or Cinill Policie of this Kengdome , 11 eſtabliſbed by 
that eAte : for that there is none eAntinomy or contrarietie of 
lawes, Whereupon he woulde inferre , that e Attaching , In- 


mon. Jurys, cot: (by vertue thereof) is not warranted 


A . that his 
followerh not ypon either of thoſe Amecedencs, For the firſt, 
though the matters —.— — vnited to the crowne, 
be onely eccleſiaſtical maner connenting, or puniſoing 
in them, — but that ſuch other 
courſes be vſed, as tober Maieftter wiſedome ſhall ſeeme 


moſt — by and by ſhalbe ſhewed — willing. For the 


8 —— deny the mane of — — 
d the commiſſion, to be repugnant or any way to 
3 . 
This point (if the wordes of that whole clauſe be | 
weyed and conſidered) will be made molt plaine. In the exer- 
Ciſe of a criminal! i on, there — — 


beſtowed , the waver of conuenting, and ſavition or 
beinflited vpon offenders, which ate tobe con Now the 


mater ofthis — andorc erm or l, 


S hh — OOO 0 — * * | 
Wo y 4 
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and that may be affigned. ouer by her Maieftie 
i viſiting re formmy redreſſng ordering. correfling and amen- 
ding alfuck LK TE 9" ATIFs — 
calling and kind of; 
ries or cenſure: ſnalbe inflited — 


generall wordes, viz. ef tothe tenour and effect ofthe let- 
ters patentes, For els (by ſuch an interpretation of theirs) we 
ſhould haue matters for a Iuriſdiction, bur neither any mauer to 
connent and compell to come afore the Commuſſioners; nor yet 
pmniſoment to lay vpon enormious offendours, againſt whom it 
was intended. Which, becauſe it is very yareaſonable; therefore 
thatopinion,wh it neceſſarily tolloweth,muſt needes be 
more abſurd, and wi ofreaſon. 
may; and let them ſeeke 


any ent vpon 


v 
lawe) ought not to be inflicted: and therefore 


—— che 
— change that which ſtoode otherwiſe afore , at the Common 
awe. 

If this ſo did by the courſe ofthe Commonlawe , no man may 
be put to the racke or torture (eſpecially about felonies or mur- 
ders) thereby to drawe him to confeſſe of himſelfe, or of other 
N men, his complies: Vet is it notorious, that in #ales and the 

AMarches thereof, the Preſidemt and Connſaile there eſtabliſhed, 
doe vſe, and lawfully may put men to ſuch torture; by warrant 
of inſtructions ſene vnto them from time to time, ynder her 
0 Maieſties gratious hand. ä 
Rafal Was © Thistheir authoritie (I take it) is detiued from theſe *wordes 


72. in an 


— — X 
— nn 2 — — OO 
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— — .The. Preſident aud Contſaile there, 
roar Fare 9. , to heare and determine by their miſe 
tions — ee ey a 

— are them by the-Kings CMaicſtie, as beretefore bath | 
accuſtomed and ved. Which doe conteine nomore patticulari- 
tie of authoritie, nor yet are — — 
le; as the wordes (chat — Comm oiſtan 

; for eMttachment, five, and impriſonment to be vſed, tal 
pleaſe her Maiefirſo to commit them. 

The deuiſe ofthe Commiſſion Eccleſiaſticall, was for aſſiſtance 
and pn. vt Ordi Aon par” Ecclefiaſticell; and for toun- 
oceeding, more grieuous puniſhment atleaſt (in 

e diſſolute times — ST Ln" are 0 
— er — general words 


of that Ate, 7. Elis aleub, both theſe proceedings whereof wee 
here ſpeake, and many other. particularities — ac mauer, perſons, 
times, places, and other — t not be warranted: 
then the authoritie (there) gi —U— — 


yſc at all, neither could it be 
But I thinke this power here by theſe * i 
may be alſo prooued directly, out of the wor _ 
thus: whatſoener by any Spirituall or Eccleſiaſi or autho- 
ritie hath heretofore bene, — ** eee 
viſitation, & c. or reformation , oc. of all mauer errut, fc. and 
enormities whatſcener,that is vnited to the Crowne, and by that 
AQemay — —.— n Bur eAncbn, 
impriſc e corporall coërtion, Spiritual 
— mr pans ehr harh — lawfuly 
bene exerciſed : And therefore may be appointed by her Ma- 
ieftie tobe now exerciſed by the Commoſſioners Eccleſtatticall, > 
For proofe of the Aſinor, — — 
porall puniſhments and chaſtiſements of cuery 
Regale perſon, as of Monke , Frier, and Nunne, might and did 
fromtime to time lay vpon them that were vnder their 
£ ell obedience; ;and ye (en (euen after their profeſſing) 
remained ſtill the Kings 
ike wiſe, when the — againſt Hereſet were in force, 


theſe «Artachinge, impriſouinge, and other corporall chaſtiſements 
nau, 3 Were 


very Acte, 


11. H 7 C. 


rate or | 3 


— Teri; 9 BEEN 1 
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were then lawfully exerciſed and vſed by Eccle/iaſticall power 
we” — dint lerfully at this day pamiſb 
GB — aodrehwordainicdis their la- 
riſdictias, being connitled of incontinencie, by them to 
wards andpriſon, there to abide, for ſuch time fat be Aer, 
their diſcretions conenient, for the qualitic and quantitic of their ne- 
— me (wreplealherheſe kfillandp: 
er ; 
— the ſame do be ved by her 3 —— 


and thinketh 
ifeth, that diners exen of the lear- 


ypon whom,ſhe 
ned that very e 
Commuſſion thereupon , doe gine fall power and amtoritie for any 
cor ſe ſoener, for the in canſes Eccleſiaſticall, that ſhall 
be mentioned in — —— ——— he — ſun- 
es, holden learned men,whichneuer- 
Ins 
moſt fitte for this c are bent againſt t e 
Commiſſion ) and others for other places of this eApologie. - 

Firſt he thinketh it very —— not warrantable; that 

the — —— commannde [nſtices of 
Peace, to attaching ſoning of s till 
— forgyaninis Todd — 
Inſtice, The onely reaſon he rendreth of this his aſſertion, is: 
for that uſtices of Peace bee Magiſtrates, and Commiſſumerr of 
Recorde, authoriſed, as well a; the other, Belike himſelfe is ſome 
eme ry Pres „ qui imperare , non parere 

IR 


cit. F | 
And will he then ( vpon his learning) deliver; That A. 
commannded by ano! 


though noleſſe be warranted by bu Commiſſion? Hereupon would 
ne pena man aar* yer might not — 


ded in any caſe by the [udges of either Benche, by the Exchequer, 
by the [nitices of Aſſiſe,by the L.Treaſomrer, by the L Channeel- 
— 2 — the whole Con —_— He thin» 

eth it alſo not iuſtifiable,that ay Aagiſtrates ſhon/d be comman- 
ded by the Eccleſiaſtical Commiſſioner to aſſiſt in Attaching , or to 


proceedings in Courts Eccleftaftical. in, 
attache an, vp a warrant, called nome. For reaſon of 
vnlau d he . that — er matter is 
therein expreſſed or declared, : omit- 
ted, in any other warrant ,as well — — 
that in this ki warrant, no canſe as declared, But admit it 
were e; what Lawe of the Realmeizagainſtie? And if 
the like warrant ſhall come from the Lords of the Ito him, 
or any other /nffice of the Peace , to be ayding and aſſiſling vnto 
ſome Meſſenger, in attaching of certaine perſons to be caried 
vp vnto them as Priſoners, whom the ſaide Adeſſenger ſhall name 
yntothem : will hee refuſe to intermeddle in the ſemice as ſur- 
miſing the Lordsto do therein againſt Lawe; becauſe they com- 
maunde him being a Iaſficeef Recerde ; and for that they ſigni · 
fie not by their M rant, what the particular cauſe is, where with 
they mindeto charge ſuch are to be Attached? But 
if in ſo doing their Leraſbps doe nothing contrary to Lawe, 
/howſocuer he doe fooliſhly and vndurifully to refuſe to giue his 
Jer doing Lurche — — 
.ſitners, tthe like; ex mura of her 
AMaieſties letters Patents? 

Another reaſon, why ſuch Warrant ſhould not be juſtifiable, 
he doth alledge : becauſe the names of ſach perſons to be Attached 
be not ſet downe by the Commiſſioners, but are referred auer unto 
ether; to ſet them dumme. | | 

Mine anſwere hereunto is: Firſt, that the Marram of Quorum 
womens, is very rarely vſed by the Commiſſion, and theracer, the 
better. Secondly, when it is vſed, the names of the partresare 
et done and allowed (afore) by the C, and nt by 
others, for any thing that I can learne. Neuertheleſſe there may 
be good and wei oecaſions, to omit this courſe: as when 
— is to a man of qualitie and good credite, 
that he may put in the names; forthi ende leſt when one is fer- 
ued, he bewray all to the reſt, whoſeinames be alſo inthe ſame 
Warrant , that they may conuey themſelues out of the way, 
Howſotuerit be in this behalfe, I thinke the Treatiſowr will be 
long in finding out how this ſhould be reckoned, to be contra- 
ry tothe Lawes of this Reaime, 


Pat. r. 


Hitherto 


k-£ 


=, 
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Hicherto touching the ch; made to ſome particular 
—— — 7 
ZBut the Note-gatherer,(tocut off all theſe particular diſputes) 
alleadgeth; that ir m be ibangbe, the whole Commiſſion is vozde 
in Lare. For that (as he ſurmiſeth) it beareth date in lu, but 
1 18.H.6.c3P- was in Nonember next after; * contrary to a Statute. What? 
was this quarrell which is now picked againſt it, worth the pra- 
Qiſe, ofabuſing — — name, to procure a copie thereof? 
Well, both the Preambie and body of the ſtature alſo doth cleare 
this cauill, For by the Preamòle it appeareth; that the miſchieſe 
to be remedied was: for that by grauntes antedated long before 
the Ki — —— — 3 
the firſt graunt and great ſeals ſet to it, (yet bearing date trueh ) 
were expelled by colour of letters Patents, —— 
date. In the body of the eAFe is conteined this particle Such, 
which is ofreſtraint, viz. That the King (willing to pat ont ſuch ſte 
deniſes or #1 ) did ordeine by Parliament; that letters 
Patents ſoonld be dated the day of their to the Ch aancery; 
or elſe be voyde. Now if this Statute were to be ynderſtoodof 
all letters Patents whatſocuer, where is the reaſon of that Lawe 
found in a C ion? but, ratio, eff anima legis & ceſſante ra- 
tioneceſſat Lex. this Starute can be ſtretclied to none 
other /etrers Patents but Such, as the miſchiefe mentioned in the 
Preamble,may happen into. | | 
Vea, iſu were otherwiſe to be vnderſtoode; be mult (cre any 
will beleeue him) bring more euident matter then this: viz. It a 
thought, and [tmay bee thought, Let him then goe ſeeke the Re- 
' cbrds in the Chu e ; and ice, whetherthe date and the day 
--* ofthedeliuery ofit, dos not agree : and ſo may hee 
; haue more colour to wreſtthe ſtatute,when | 
he doch not miſreport the matter 
e ſallr, as herein hes 
hath done. | 


CHAP, 
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CHAP. XV, 
That as Eccleſiaſtical perſon may be deprined of bus benefice 
without endi or proſecution of partie, 


N the next opinion, I mindeto be very ſhort : 
e be med oh befor (whe 
. of bui which is his 
| — ym , and no jr of partie 

— 6 . Whereby (we ſee) he requi- 

reth an enditement, and a ſuite of ſome 
partie, It ſeemeth his meaning is, that a Miniſter eannot be de- 
priued, but by way of enditement at the Common law, and that 
the Iudge (of Office) may not preferre ſuch enditement; but it 
muſt needs be at the ſute of ape. I can not well coniecture, 
whereupon he pretendeth to ground this opinion. If vpon the 
29 chapter of Magna ¶ hurtaʒ; it is ſhewed in the chapter next 
precedent, not to be vnderſtood of Eccleſiaſticallimriſarttion, or 
of the practice thereof. And moreouer, that chapter in Magna 
Charta requireth no ſuite of partie to preferre the enditement ; ſo 
that it may be done by the ludges Ong 

But this concert is very ſtrange, that Biſbops ſhall not haue au- 
thoritie to depriue an GcclefuFical perſon from his benefice. - 
It is ſhewed in the chapter afore, that by vſuall and allowed 
courſe of pleading to a Qa impedit , the Ordinarie doeth 
claime (as of common right) inftirationem & doſtitatranem Ce- 
ricorum, in benefices within his iariſ&{ton. And the olde rule 
was, Cnins eſt inflituere, eius eft deftitnere, But perhaps it will 
be ſaid, he meant, that a Biſhop might doe it, but not of Office, 
that is, without a partie, albeit he put a Copulatiue inſtead of a 
Diſiunctiue. 


Moreouer, 4 iv if one that hath a benefice will come vnto 


the Bſbepand there fou defend « rule, ſto, or de 
vying 


1 13. Flix. ca. 13. 


. Eliz. cap. a. 
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nying of Chriſt, or any other hereſſe, groſſe blaſphemy, or idolatry + 
_ not {till ſome accuſer be found, orapartie to proſecute) 
depriue ſachaperſon from his benefice ex Officio? What ifthe 
beneficed perſon will confeſſe before the Ordinarie,that he was 
neuer called to the Miniſterie, but hath vſi it, by colour of 
forged teftimontals of Orders : or that he hath committed Simo- 
nie, Inceſt, Adulterie, or hath two wwes livin 
he neuer ſubſcribed nor read the Articles ; religion, or being 
once conuicted, do againe defend ſome errour againſt ſuch Ar- 
ticles : may not the Biſbo . in all, or in any of theſe caſes, 
depriue or declare his benefice void, except ſome other will 
come and make himſelfe a partie? But that he may do it, appea- 
reth* by the ſtatute 1. of her Maicſtie : for there it is ſaid he may 
enquire (which is alwayes ex officio, as ſhall be more plainly ſhe. 
wed in the ſecond part)and may puniſh by Deprization,ed c. as in 
like caſes hath bene vſed by the Q neenes eccleſiaſticall laves. 


CHAP, XVI. 
That after fortie dayes, an excommunicate perſon may be otherwiſe 
prniſoed, then pom the writ De excommuncato capiendo: «And 
that the ſaid writ may and ought to be am arded vpon contempti, 
riſing on other orsginall cauſes eccleſaſticall, then arp of thoſe ten 
crimes mentioned im the ſtatute 5,Eliz.cap, 23. 


„ N He laſt opinions to be handled in this part, be 
theſe :v1z. that an excommunicate _ ſtan- 
ding ſo aboue fortie dayes, may in none other ſort 
be puniſhed then vpon the writ De excommunica- 
to capiendo. The other is: that, the ſaid writ De 
excommmunicato capiendo, ought not at all to be a- 
warded vpom contempts riſing from any other originall cauſes then 
vpom ſome of the tenne crimes , that be mentioned in the ſlatute 
5-Eliz. cap. 23. The firſtis eaſily impugned: for he may be pu- 
niſhed twentie ds by moneth, for abſence from diuine 
prayer: neither ſhall his excommunication excuſe him, for it is 
in his owne default. Beſides, it is a great contempt in an eccleſi- 
aſticall cauſe, and therefore puniſhable by the Eccleſiaſtical com- 
mſion, vpon the expreſſe wordes yied in that AF, which _ 
| eſtabli 


at once, or that 
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eſtabliſh that Commſſion, 

And this ſtandeth with reaſon, where there are great num- 
bers of ſuch wilfull perſons, or ſlacke execution by Vader. ſorrsf5 
and Bailifs of that writ, as often falleth oui; beſides the great 
charges, in 22 out. For I dare auow that in ſundrie dice- 
ceſſes in the Realme, the whole yeerely reuenues ofthe B; 
there, would not reach to the iuſticing of all ſuch contemner. 
(being of the baſer ſort of perſons) by the courſe of this writ, 
They might happely to the great charge of the ſture, keepe ma- 
ny of them in priſon long enough: yet they ſhould neuer pro- 
cure the fees backe againe, that firſt, whether for rich or poore 
muſt be defrayed, for want ofability inthe perſons ſo excom- 
municated, 

Laſtly, the Low eccleſiaſtical very reaſonably & grauely proui- 


deth in this behalfe, thatifa * man ſtand excommunicate aboue <.excommoni- 
an whole yere, he may be procecded with for ſuſpicion of here- — 0 


h: becauſe the law preſumeth, that ſuch a mi hath ſmal feeling de. 
ofreligion, but rather contemneth it, and nouriſheth ſome dam- 
nable opinion againſt God and his Charch, And therefore, ſuch 
an excommunicate perſon, may be puniſhed by reaſon thereof, 
otherwiſe then by that writ, 

All the colour ofreaſon that I find alleged againſt this courſe, 
by the Treatiſer, is thus: that on our behalfe it will be ſaid; this 
is 4 ſborter way then the other purſuite of the writ De excommuni- 
cato capiendo; being oner-tronbleſome and full of unneceſſary cir- 
camſtances. But hereunto he doth anſwer, that we — olde 
and true ſaying : Compendiaria res improbitas, virtus longa. Now 
if he will this to be a good anſwere, then muſt he holde; 
the ſborter way al wayes to be the woorſe, and the langer the bet- 
ter, And mo is then the rule of . 1 * dura, 

j ora? and how is he ſo { allen our 
—— condemneth — eccleſiaſti- 
call for lingering confiſtories? I perceiue neither /ong nor ſbort will 
pleaſe him lang together. But his reaſon is a fallacie of the con- 
ſequent, For though it be but a ſhort cut vnto wickgdneſſe; and the 
way vnto vertze be long and hard: yet is not all length commen- 
dable, nor yet are all ſhort courſes condemnable. 

The latter opinion ofthe two, here alſo to be handled; doth 
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118 An Apologie of certains Cb. 70. 
croſſe & thwart other oftheir one opinions: forthe Cini law 
faith : Fruſtra fertur ſementia, niſiparata ſit execnxtio. A decree or 
tis of no effect, where execution of ſuch ſentence can 
not be had. The [ndges ecclefiaſticall haue no compnulſorie meanes 
to put their judgements vnto finall execution, ſauing ccc 
nication, & the writ De excommunicato capiendo, after forty dayes 
obſtinacic, Thoſe of the impu of ical inriſdiftion 
(vnder pretence of the lawes ofthe Realme) that be ſtraiteſt la- 
ced; doe yeeld cauſes teftamentarie and matrimoniallto be ofec- 
cleſiaſticall conuſance; and (I hope) ſundry others be prooued 
no leſſe to be. | 

Now how ſhall any of thoſe be euer effectually proceeded 
in, ſceing they are none ofthe tenne crime teckoned in that fa. 
tate; if for not performance of that which is decreed, the wil. 
full partie ſhall neuer be attached, for perſiſting ynderexcom- 
— — plainly by th Ave that the ſayd ſt 

It a oplai e , that t a 
tute was enacted, for — aſſiſtance vnto zurildietion cxclefs 
aſticall, by more due execution of the writ De excommunicato 
capiendo; eſpecially againſt offenders in crimes of eccleſiaſticall 
conuſance. The Ordinaries (afore this) who had to deale in a- 
ny matter eccleſiaſticall, and all ſubiects that ſued any other 
chere, had this intereſt; of hauing a contemptuous perſon being 
excommunicated, and ſo remaining aboue fortie dayes; to be 
attached and imptiſoned 5 vertue ofthat writ; vpon what o- 
riginall cauſe eccleſiaſticall ſoeuer ſuch contempt grew, Now 


if that ſtatute prouiding but a ſtraiter courſe for execution of 
that writ, in tenne crimes onely; ſhould withalltake away the 
force and vſe of it, as it Rood afore at the Common law; not 
onely in ſundrie other crimes of eccleſiaſticall conuſance ſtill 
there puniſhable; but alſo in all cauſes Teffamentarie, Matri- 
momall, of tithes, and in all other rights eccleſiaſticall in that 
Court onely ſtill demandable: then ſhould ir worke a cleane 


abſurd to imagine. for, 
fla, non debent in odiumretorqueri : 64 
rantur, non debent contrarinm operari effe:tum.  . 
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It is true, that in the beginning ofthe body ofthat Statute, 


the words be in this ſort, viz. Euer u vit of excommuni- 
Cato c ſhallbe grentedont of the high court of Chancerie, 
againſt any per ſon or perſons, & r. Whereupon ſome very learned 


in thoſe lawes — thought, that the maner of granting it, retur- 
ning and deliuerim it, which be there eſpecifiedʒ doeth reach vn- 
to all and euery Writ de excommunicato — but yet that the 
new penalties there for ſuch perſon excommunicate, 
as ſhall not yeeld his bodie; are to be reſtrained vnto choſe one- 
ly, who by —— are certified to haue bene excommunicated 
vpon ome Canje or ari one matter 
22 — eſſ — ATE if 
This ſeemeth tocarie — with it : ſot in trueth (that 
generalitie there ding) not only in the Prem ie, but 
in diuers partes of the body of that ſtatute, we find wordes taxa- 
tiue and of reſtraint; 3 chiefe ofthat Act vnto 
ſuch ——_ " grounded 2 — — the 
Preamble onely ſpeaket in crimes 
——— — 2 
of ſuch offenders, And the — of the bodie of the Statute 
is: for redreſſe thereof be it, c&c. and afterward this word of Lins. 
tation is often vſed,viz.Swch writ of excommunicato c farb 
perſen excommunicate; and ſuch Srgnificanit, And therefore that 
Nara nor any Pro init cãnot be entended, generally totake 


the writ de excommunicatocapiends,in all cauſes, ſauing in 
— ten crimes ; as by this —— | 
_ the clauſe thereof, Sawing and — — 


2 
aut horitie to certifie — e put all this mat- 
ter out of OG and diſpute, For thereby is ſe — and reſeraedto 
them like aur horitie to accept and receine the — & ſatiſfa- 
flions : to ab ſolue and releaſe, andto (ignifie : and thereupon to haue 
ſuch writt, ec. in ſuch maner and forme as heretofore (reſpectiue- 
lie) they baue vſed, as hath bene accuſtomed; and as they or am of 
them had, or of right ang hi or might haue had: any thing in that ſfa- 
tote ſpeciſied or conteined,to the contrary hereof notwithitanding, If 
then they may ill ſonifie in Ike maner and ſorme, ſhall hawe writs 
thereupon, may abſolne and releaſe, receine ſatrſſablion and ſubmiſ 
ſoon Ge. as they had done before that time : then may and ought the 

16 writ 
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apiendo,to be awarded for contempt ari- 


writ de ex (Cato capiendo 

ſing on — cauſes eccleſiaſhicall, then any of thoſe 
ten crimes in that ſtatute reckoned. For ſo Ordinaries did and had 

afore that time, and ſince alſo; whatſoeuer this opinion now 

doeth deliuer to the contrary. 


| CHAP. XVII. 
Of Prohibition, what it is, where it lieth not and where it doeth : 
and how it ceaſeth by a Conſultatton: & of the writ f Indicauit. 


Hen any Court goeth beyond his bounds, and 
dealeth in other matter or ſort, then the lawes 
8 52 ofthe land will warrant ; there lieth in ſome 
/& caſes writs at the common lawe, which are of 
7 FProbibition or Indicaut: and in other caſes, a 
2 brought in by ſtature, called Pronifion and 
Premwnire : and the Prohibition and Premmmnire doe lic as well a- 
gainſt temporal, as againſt eccleſiaſtical Courts. 

The Prohibition is a charge by the kings writ, to forbeare to 
hold Plea, either in ſome matter or mauer, which it is ſuppoſed a 
man dealeth in, beyond his iuriſdiction, or otherwiſe chen lawe 
will warrant. Euery Prohibition is either Probibitto iuris by the 

n or Probibitio hominis, where the miniſterie of 
the competent iudges (in that behalfe) is vſed. Any Statute pro- 

— an Inris; a ven — — 
fore it is a comtempt, to ſue againſt it. 

In a proubrtion we are to conſider; In what matter ĩt lieth not, 
at what time it lieth not, where and when i itlieth, & how it cea- 
ſethor looſeth his force. For the firſt, it is prouided by ſtature, 
and the king there determineth thus: that no prohibition ſhall goe 
ont of the Chancerie, but in ſuch caſe, wherewe haue the Coniſance, 
& of right ought — therefore ſaid; when we ſee 
the iuriſadlictiom belongeth not to vs; wee will graunt a Conſultation, 
5 " that if the matter be meere Ecclefiallicall, there lieth no Pro- 

ition, 

Touchingthe ſecond point, itſeemeth a Prohibition is not to 
be granted, kf by ſight of the Libe/,there appeare cauſe to grant 


4 31.H6.fol,14, it. for“ Henkftone held, that by the f 3 


— — — 
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de coniunc lim freſfatis in fine, a man ſhall not haus probibition, ante- 
quam lis ſit conteſtara in curia ſpiritnali: which as, full a lbell be put ix, 
and the partie put to anſwere it: & ibis us to be certified to the ¶ han- 
cellor by the view of the Libell : which Forteſcue granted. 

But this hath two exceptions: one is, vhen the copie ofthe 
Libell (contrary to the Statute 2. H. 5.)is denied: for vpon this 
cauſe, I finde 4 prohibition granted that the Ordinarie ſhould ſur- . .A. A. ol. 37 
2 the copie of the Libel according to that ſtatate, were deliue- 
red. another excepriõ is in ſome court, where a ſurmiſe is made, 
that the ſũite (in trueth) is for ſome other matters, then are ex- 
preſſed in the Libell : for Brooks reporteth that * a man may haxe » Brooke tir, 

4 prohubition in the kings Bench vpon ſuch a ſurmiſe ( as for ex prohib nu. 17, 

222 the ſuite to be (n deede) for great timber, though it bee 
in the Libel,onder the name of Sylua cadna ) but he ſaith 

it is otherwiſe in the mm Pleas. 

Touching the third point, for what cauſes a Probibition is 
granted: I find it may be either in reſpect of ſome of tbe 
parties to the ſute, or in regard of the Iudge before whom it is, or 
for the very matter handled. For the firſt of theſe three: r a Par- 1 T. in. lj. 
ſon of a Church do ſue another Parſons mauer or ſernant for right of 
tithes being wot ſuch as can trie the right of tithes; Fineux held that 4 
probibition may be grented. Hereoflce further in the 6,chap,afore, 

Touching the ſecond; it may be granted, either for the Iud- 
ges contempr; as in not deliuering copie of the Libell, as is afore 
touched: or for that he hath not (in deed) any iuriſdiction. for ſo 
it was iudged by Harkeford and by the whole Court, (as it ſee- 
meth) in the vicar of Saltaſb his + caſe being cõuented before the 1 
Popes Collector. T hongh a Conſultation did atherwif lie, the court wil © 
not grant it to one, that hath no iuriſdicti —_ 

Concerning the third and laſt poynt of the three, if the mat- 
ter bee Temporall, that is ſuch, a there heth redreſſe for, by ſome egg 
Writte in the Chancerie, then there lieth a Prohibition, as ſecmetn 


by Statute : to which a the *place before alleaged, out La. ca.. 


ol the booke of Doflor & Student. Vet this hath alſo two excep- 
tions: one is, whereas the Spirituall Court holdeth Plea quite to 
another end. For ꝰ when one & the ſelfe ſame caſe ts debated before? Anic.Clei.g, 
Iulges ſpiritual and al (at for beating of a Clerks ) there the 
ſtatute is; that (notwithſtanding the ſpiritnall indgement ) the kings 
C 


ours 


Ed. a, cap. 6. 


— =» _— 
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Conrt alſo ſball debate it. For both theſe coniſances tending the 
one to the amendi, the other to the excommunication; nay ſtand 
together, as is ſhewed in the 8. chapter. | 
. Hr he ſecond exception hereof ſeemeth to be, when one Clerks 
Firzh,Protub, ſaeth another in the ſpirituall Court, for the goods of his houſe ; for 
| there hes noprohibition : as when one eAbbot ſueth another. Se- 
condly,a prolubitiõ lieth, where a matter(being at firſt eccleſiaſti · 
call.) — at laſt in debate, a meere all matter with it, to 
* 38.H,6.fol.z: be determined. Therefore it was holden, that ſo ſoone * as it appea- 
reth,that the right of tuthes comes in debate the laie Court ſhall ceaſe, 
and be out of inriſdittion : and the ſame law is of the ſpirituall Cort. 
for if it may appeare that the right of adnowſon may come in debate, 
alhoughit appeared not at firſt, the ſpiritual Court muit ſurceaſe : 
quod t conceſſum, This may happen (as for example) when 
uite is brought (ar firſt) for tight oftithes; and it fals out by de- 
Cireumſpede poſitions or otherwiſe ; that the t1thes * demanded amount to the 4. 
agatis.13, BA. gart of the benefice by yeere : in which caſe it is determined, bas the 
temporal Court ſhall hane connſance, euen as if che right of Patro- 
nage were in demand e 
Thirdlic,aprobibitionlieth for ſuch a cauſe, * as albeit there lie 
deat. Locod, none action for it in a Court, yet the matter is ſuch, as 
ofcuſtome neuer belonged to an eccleſiaſtical court. As ifan ec- 
cleſiaſticall court would hold Plea againſt an executor, vpon a 
bare contract made by his teſtator: for neither the court may 
heare it, nor yet there lieth action for it in a Temporallcourt, 
Fourthlie, there lieth Prohibition, when the ſuite tendeth to 
determine and giue execution in a temporall matter; as money, 
cc. being due otherwiſe, then by the iudgement giuen in the 
 11,H.q,fol.85. Court eccleſiaſticall Therefore if a compoſition by indentare *be made 
an Ordinarie betwixt rwoeccleſiafticallperſons ; that the one ſhall 
tabesthe other an axmutie,with e for default of paiment: 
the ſaute for this ſhall bee at the Common laue. but the ſwite for 
thing that riſeth upon a indgement ginen inthe ſpiritual Court ſralbe 
n. there, per Hill. = 1 amend; bee to bee made by a certain 
* ſumme of money, thus is no neceſſarie canſe is gram a prohibition, no 
— — 109 in money 
being the valew of thems : nor when a i redeemed by the per- 
tie for money which may be ſued for in a ſpiritnall court, ogy nes” 
Becauſe 


Doctor & Stu- 


— 
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Becauſe when an offence is done to a man jt ts * reaſon that be baue as Ibi lem. 

wends for it : but there canbe no more proper amends then money be- 

cauſe oem thing may be valued by money, per Keble, Which they 

ſpeake to prooue; that amends in money may be awarded in an 

eccleſiaſtical Court for Difſamation : and tothe iudgement then 

paſſed, vpon this ground (among others) as Brooke teſtifieth. * Brooke Con- 
And'there is a great dirietſitie betwixt a duetle or ſumme of money 7 _Ing , 


— — at the Cam- fol. 23. 
mon lame; a ſumme 45 before ſentence ginen an the Spiritu- 

all lawe is not due at all. For the 2 not 
for the ſecond: for othermiſe, it would follawe, that the ſprritnalllawe 
wig ht gine a iudgement, which it could not put in ruin. but this 
were abſurd, per Reed & Tremaile. 

Fiſtlie, it is ſayd that there lies a Prohibition, when the partie 
ſued hath an action giuen him atthe Common la wwe, ſor the exi- 
ginalland pn matter, hereupon the ſuite at the occleſiaſti- 
call lawe di grow. Thecate was thus : Aman that the 7. a2. d. i. 
Abbot of S. Aibanes hd detaine his wife in abe ſaid Abbots hdgng _ 
againſt her will; ro the mtent to make her bus harlot, the Abboe 
pon bu athon of Diffamation in the Cour eccleſaſticall; 


bis probibition . nowe becanſe the baſband might 


baue his cli of falſe impriſonment at the Conmon laue agaynit 
the «Abbot, Brian beld, mer Was not to err 
de hoc 
eA — ceaſerh and looſeth his warte. $ Conſulte. . i stet. de Con- 
tiow be once granted. This may bee by the Statute De c. 20 Ed.. 


Conſultat. for the Chanceller or chiefs 255 7 Hghe 


of the Liboll &. they can ſee ———ů— ſhall write 10 
the ſpiritual iadges & c. t 5.0 ohebi- 
tion directed to them before. But more == e 30. Ed. 3j. ca . 

ſultation is once duet granted, the may in the cauſe, 

normrthſ{ — —— 10 ne. 

red : : fo the matter m the Libell be not W 

"The writ of lndic aut a latemiſe a kind of — 10050 ge nee 

eteciohes naturally for a ſaute of tithes hich do amount 10 4 fourth tion fol.45, 
part or abowe.of the whole benefice. It lienh alſo for the Patrone where 


—— — — 
W r 3 i ſued e the 


court 
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— may ſue it foorth both ag aini? the Ecclefiatticall 
t 34.Ed.1.de Judge, aud thepartie that ſneth there . But it * lieth not till the Libell 
conundim leo» , brought to be viewed into — & * etiam conteſta- 
» Firzh.ibid. ta. and it /ieth onely before ſentence be ginenin the Court eccleſiaſti- 
? Regit, fol 47. all: for it is afterward vojd, > 


CHAP. XVIIL 


„ or unfolding of the eciall s touching Præ- 
eee ſundrie — — —— 


quuring more grave re ſolution. 


N the matter of Præmunire (which is a 
falling often in doubt about execution of Eccle- 
ſiaſticall iuriſdiction, wherein as in the matter of 
prohibition & conſultation you defired earneſtly 
that I would write vnte you what I thought) I 
Cd cannot in any point ſatiſſie my ſelfe, much leſſe 
you: b — 17 pe PE Ter in ouer many di- 
ficule doubts for me to vnfold. a I haue ſome thing conſidered 
of it, & do truſt that I ſhal be able to point out vnto you cettaine 
eneral heads, whereunto moſt of the doubts cõmonly made or 
ing, may not vnficly perhaps be referred: that thereby tas. 
quam T beſei file you may r ſerue⸗ 
vrhat & how in this behalfe to enquie of the teuerend Iudges, 

or of other great learned and graue men ofthat profeſſion. 

There be two ſtatutes, whereupon it is principally grounded. 
527 Kl. 3,cap,r, The firſt is (of Proxſars, eſtabliſhed in the time of king Edward 
deProuilor, the 3. the complaint and griefe there nded was, that the 
kings people were drawen ont of the Realme, to anſwere vnto things, 
whereof the Coniſance pertaineth to the kings Court. and that indge= 
ments there ginen were impeached in another court. The miſchiefes 
thea noted thereupon were be preindice and diſeriſon of the king 
and of bis crowne and of all the people of the Realme + and the vndo- 
ing and deſtrattion of the Common lame ofthe Realme. The remedie 
there giuen for theſe miſchieues was: that if any of what conditi- 
on ſoener (being of the kings liegeance ) ſhould drawe any ont of the 
realme in plea, whereafthe Connſance pertaineth to the kings court, or 
of things whereof indgenonts be ginen in the kings court jor —_ 
ne 


| 
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ſue in another court to defeate or impeach the indgements ginen in the 
kings court, ſhould bane day, Sc. as is — — by the 
ſanction contrived. | 
The other ſtature is, of the time of king Richard the 2.there * 6. R. a. y.. 
is ſhewed and laicd foorth, that the Coniſance of plee of Preſent- 
ments to Benefices, belongeth anely to the kings court by the old right 
bus crowne : and that Archbiſbops, Biſhops, and other ſpirit all per- 
baxing the inſtituting unto ſuch Benefices (with their ixriſds- 
Hons 54 Joand, and bane made execution of ſuch indgements, by 
kings commandements, without imterruption : and that alſo they bee 
bound of right to make execution of many other of the kings comman- 
dements : bur it is there complained, that proceſſes and cenſures of 
Excommunication pon certame B iſhops of England, were made by 
the Biſhop of Rome, becauſe the ſayd Biſhops haus made execution of 
uch commandements: and that bee pmrpoſed to tranſlate ſome Pre- 
lats ont of the raalme, & ſome fro one the to another within the 
Realms, without the Kings knowledge, and without their aſſent thas 
ſo ſhould be tranſlated. There are aſſigned alſo for miſchictes here- 
upon growing, the open diſboriſom of the crowne, the deſiruition of 
king of bus lame and realme,and that theſe things are againſt the 
"gs crowne and regalie, that they defeate and deitroy the ſtatmer, 
t they tend to makg the realme ſubmitted to the Biſhop of Rome, 
and the lawes and ftatutes of it by him to be defeatedand deſtroud at 
bus will that they drawe ont of the realme ( aganit the king: will) the 
ſayd Prelates bis liege per ſons of his councell, that be much profitable 
and neceſſarie tothe king and to all his realme and that theſe deniſes 
will beare away the treaſwre of the Realme : for remedie whereof 
it is prouided, what ſhall not bee done: viz. that none ſball par- 
chaſe or purſue, or doe to bee purchaſed or pur ſaed: where? in the 
Court of Rome or elſewhere : what ? any ſuch tranſlations, proceſ= 
ſer,and ſentences of excommunications, buli, inſtrumets, or any other 
things: of what ſort? which touch the king againft hum, lus crowne 
and his reg alis, or his realme : in what maner touching theſe? 4 
i aforeſayde. and likewiſe, that none ſhall bring them into the 
Realme: or being perhaps brought in by another, ſba/lreccine 
them ; or being neither brought in by them, nor yet teceiued tro 
others, but comming (ſome way) to their knowledge, ſhall 
not make any notification, or any or of . 
2 here? 
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where ? neither withos the realme nor without, ec. vpon paines 
there at large conteine. | 

Of thole generall heads whereunto I ſaid afore, that all que» 
ſtions of Premwrire might be referred, there be ſome that being 
expreſſed in theſe ſtatutes, ate (I thinke) without all doubt, to be 
within the compaſſe thereof: as by the firſt oftheſe two, to draw 
any of the O neenes liegeance out of the realme in aplea, whereof the 
coniſance pertaineth,or indgements be ginen in the kings Court. And 
that which is ſayd of a Plea m the kmgs comrt, is allo drawen 
ſome opinion, vnto a court Eccleſiaſticall. for 7e/nerton in the 
Kings bench held opinion oftentimes that if a Clerke doe ſue another 
in the Court of Rome for a ſpiritnall matter, whereof he may baue re- 
medie within the realme,that he is in caſe of Premmnire, quia trahit 
in placitum extra regnum. And * Fitch. holdeth, that for collation 
of a Prebend ſued ont of the realme,a probibition doeth lie. 

Secondlie, it is an vndoubted Premmnire by that ſtatute to ſax 
in another court, to defeate or tmpeach the mdgements ginen in the 
kings court. In theſe wordes of (another court) there ſeemeth to 
be anvppoſition and ſeuerance of ſuch a court, from the R. 
cont > the rather, becauſe both the Preamble and the body of the 
ſtatute do mention,drawing men ont of the realme in Plea, Where- 
of at that time there was no colour for any man to be drawen a- 
ny whither, but onely to the court of the biſhop of Rome, whe- 
ther he reſided there at Augnon in France, (where the Popes a- 
bout that time did lie 70. yeeres together) at Dononie, or elſe- 
where ſoeuer. 
+ Therefore forthe true vnderſtanding ofthoſe words enquire: 
Ifany of this realme of late yeeres(whiles the parliament of Pa- 
ris was eſtabliſhed by the authoritie of the French king) vpõ co- 
lour,that the Q neenes maieſtie is in very right Queene of France, 
ſhould haue brought proceſſe thence againſt another ſubiect to 
appeare there: whether this had not bene a Præmunire by that 
ſacute?likewiſe;If any ofthe Q. Courts ( not authoriſed therunto 
by law vpon writ of etrour)ſhould defeate a iudgement giuen in 
any other of the © weenes courts: enquire, whether this be within 
the meaning of thoſe words, notwithſtanding the a and di- 
Rin@on,whereby ſuch another conrr ſeemeth to be ſcuered and 
made a diſtinct thing from all the Qeevercourt? * 

Thirdly, 
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Thirdly, it is an vndoubted Premwnire according to the later 
of the foreſaid two ſtatutes, to purchaſe or purſue, or to procure ſo 
to be done, in the court of Rome or elſe · whore, any ſuch tranſlations 
Cc. or any other things, which touch the King, be againſt him, his 
Crowne and Regalue, or his Realme, as is (there) afureſaud. or exc. 
as is there further conteined. 

Fitzherbert teporteth, that the opinion of the court was (Paſ- * Fitzb.tir. Pra. 
chz 11. H. 7.) that Alibi in the ſaid ſtatute was wnderſtood of Bi 
ſhops cours ſo that if a man ſue there, for a thing that belongeth to 
the Common lam, he ſhall be in the Prxmunire. Therefore was it · Brooke tirulo 
holden by ſome,that a benefice Donat ius by the Patron is a meere lay N. nu. 11. 
thing, and the Biſhop ſhall not viſit it, and therefore ſhall not deprine 
from it and if be meddle in this caſe, it ia Præmunire: and ſayth 
that Barlow biſhop of Babe, for depriuing the Dean that had 
it as a Donatize by the Kings Letters patents, was driuen to ſuc 
a pardon, 

Feu chiefeꝭ Iuſtice, ſaith; a ſpirituall mam may execate tem. 15. Hy. elo. 
porall inr1ſdiftion, as the Biſbop of Durham doth in his countic Pa- 
lantme (viz, as he hath ura regalia, but not as a Biſhop) and 
(laich he) che Biſhop ſhall pumiſb bus Clerks by Præmunite for ſuing 
in Spiritnall coxrts for a cauſe temporal. But whether that Bi 
hath this authoritie (ſeeing Premanire is brought in by ſtatute 
there is a Quere inde made, as of a matter doubtfull. 

It is holden, that 4 Prohibition doth * often he, where a Præmu- + 14.H.8. titulo 
nire doth not : as of tithes of great trees c. for the nature of the a- Præmu. num 6. 
Aion doth belong to the Spiritual court, albeu not that very cauſe in 
that forme; but when it us of a lay matter or of a thing that neuer did 
belong vnto theConrt ſpirituall, berein (as is ſaid) there lieth a Præ- 
munire, 

But theſe notwithſtanding, fundry doubts are made in this 
behalfe, becauſe at this day all i«ri/diftion Eccleſiaſtical is now 
truely acknowledged, and is indeed (as it was alwayes in lam) in 
the Sowereigne prince, and from her prerogatine rojall deriued 


downe to others, no leſſe then the Admirallcourt is, or the court 
of the Conſtable of England in times paſt was, hen it was vſed: 
albeit they vſed their peculiar ſcales, and names to the proceſſes 
there ſped. And I haue heard very credibly, that ſome reuerend 


and great learned Judges (whiles t hey liued) were wer. 
at 


o 25,H,8.ca,2 1. 


| ® x,ELcap.r. 


1. El. cap.r. in 
— 
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that for an Eccleſiaſtical Indge to deale in a matter apperteining 
(in very truth) to a Temporallcourr, yet for ſome neereneſſe and 
coherece,by him probably ſuppoſed to be an eccleſiaſtical cauſe; 
could not at this day be a Premmerre; but ſubiect onely toa Pro- 
hibition, and puniſhable as a cantempt, as it was at the Common 
law, vpon an attachment after Probibutian. Which opinion if it 
be ſound; then the Tyeatiſer is farre wide from the truth, where 
he faith: that for men to deale in am cauſe not belonging to their iu- 
niſdictan is Premmire, This were very hard and rigorous, ifeue- 
rie miſtaking or going beyond their commiſhon by Iuſtices of 
Peace, by any Iudges eccleſiaſticall or temporall, ſhould be no 
leſſe then Premwnire. I haue heard it deliuered by great Law- 
yers, that ſo to do, doth but make the ARvoid, as being caram 
vom Indice,andjnferreth no ſuch grieuous penaltie. For it is alle- 

ed, that (Alibi) in the ſtature was put in, to enelude proceſſes 
— from the Popes authoritie, albeit he kept his — any 
where els then at Rome. In which reſpect it is affirmed in a* ſta- 
tute; that the ſaid ſtatute of Prowiſion. and Premmnire 16. R. a. 
was made againſt ſuch as ſue to the Court oſ Rome againſt the 
ings crowne au dignitie reyall. And it ſeemeth to ſome, that 
Alibi can not now ſigniſie Biſbops and their Courts, which are 
called the Queenes EcclefiaFticall conrts and Indges, and the Ca. 
nons by law eſtabliſhed, the Q#eenes Eccleſtatticall lawes, In- 
— as the power ginen by ſtatmte to her Maieftie, by her Let - 
ters Patents to name ſuch as ſhall execute all maner of inriſdiftions 


touching or concerning any Spirituall or Eccleſiaſtical WO 
brought to prooxe T ſufficient ordinarie —.— that B iſbops 


haue ginen unto them, by the very Letters Patents directed from her 
FCC 

t is further alleged, that ſuch dealing of an Ordinary toucheth 
not the King, againſi him, bis Crowne and Regalie, or Realme, as 
not oe. gas any of the miſchieſs, whereofthat ature was 
meant to be a remedie. 

And ſor that (all iuriſdiction C ccieſtaſticall is now both in fact 
and Law ynited to the Crowne, and from thence deriued) if it 
ſhould be ſayd that the handling of a matter but in an incompe- 
tent court (yet eſtabliſhed by the Q=cenes authoritic) were in 
that high degree of offence & puniſhment againſt her Cane: 


ſome 


—— TIT Is 


Part. r. proceedings in Courts Eccleſraſticall, 127 
ſomethinke it reacheth thus farre ; as to implie an incompatibi- 
litie betwixt the Crowne and Eccleſiaiticallmreſdhttion; and ſo by 
implication, to denie her ia Rojalprerogatine ouer all perſons, 
and in all cauſes aſwell Eccleſiaſtical as Temporall; as if theſe 
could not both flow from the Crowne, nor ſtand together and 
meet in one perſon; which is moſt erroneous — and 
traiterous to affirme. 

It is likewiſe alleged, that this were to małe in effect a Pra- 
manirr to lie in euery caſe, where a Prohibition may, and alwayes 
hath ſerued the turne. Whereas a Premwnire ſeemeth to be as a 
remedie prouided, where a Prohibition could not ſerue, to ſtay 
the yuan of proceeding, And that euen before «> 190% wr 
was acknowledged to the Crowne,no Pram vpon this point 
(onely) is reported in the bookes of termes and yeeres, to haue 


bene inflicted : but onely for purſuing pleas of the conuſance of 
the kingscourtout ofthe nth to defeat iudgements 


there giuen, and procuring Bulles from the court of Reme,in de- 
rogation of the lawes of the Realme. 


Moreouer,it is to this purpoſe alleged, that by the ſtatute au- . & 4.Edw.6, 
thoriſing two and thirtie perſons to ſet downe lawes Eccigſtaſi- ii. 


call, though repealed, it was prouided (as they thinke) in affir- 
mance of the law, that no man for executing am of them, ſhould 
haue incurred contempt,paine, forfeiture Joſſe nor haue bene in dan- 
ger of any action or ſuite of premmnire, Let if ſuch lawes had bene 
framed, the Judges eccleſiaſtical might(by miſtaking)haue giuen 
ſome cauſe of probibrtion, Therefore it is gathered by like equi- 
tie, to be very hard, that an Eccleſiaſtical lage meaning to do his 
dutie, and but to execute Ecclefiaſticall tmriſdiflion ecciefiaſticaly, 
yet by ſimilitude and neere coherence of one matter with ano- 
ther,miſtaking and ſo exceeding his authoritie (a thing very ea- 
ſie in the Common law, wherein ſometimesdo happen vatietie of 
iudgements, amonglt the oldeſt profeſſers of it) if before any 
prohibitten brought 8 as it were to ſot warne him) he ſhould here» 
upon de dra wen at the very firſt puſh into a premwerre, For by 
like reaſon, ita court Baron ſhould heare plea of a matter aboue 
fortie ſhillings, p ataap 116. in ſtead of a prohibition might be 
brought 2gainſtthem, 
Therefore enquire, and ſeeke to enforme your ſelfe aſwell 
in 


t. Doubt, 


3, Doubt. 


6, Doubt. 
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in the ptemiſſes, as of theſe queſtions following, what is to be 
holden for law: v. in holding plea in an Eceleſiaſticall court 
of a temporall matter, whether there be not a differencę, when 
it is propounded ynder the very uame of a temporall action, and 
when it is propounded vnder the name ofan eccleſiaſt. matter? 

And 2 the Iudge be in danger before the matter be 
opened ynto him, or no? For l thinke in no Court temporall or 
eecleſiaſticall, the Iudges peruſe the writs, declarations &c. 
when they are firſt put in, 

And whether it be as great an offencein law but to hold ples, 
as to giue judgement, and to award execution in an Eccleſiaſti- 
call court of a matter? 

Alſo whether it be like degree of offence for an eccleſiaſticall 
Iudge to execute a tempotall matter by cenſures ecclefiaſticall, 
as it is to execute it, or a mattet eccleſiaſticall by tempotall, viz., 
fine, impriſonment, loſſe of limme, ot ſuch like ? 

Likewiſe of what G the offence isto go on in plea in a 
Court eccleſiaſticall after a meete temporall matter (as right of 
aduowſon, &c. ) falleth in controuerſie, principally to be deter- 
mined? 

Or to holde plea there in a matter worthie ofredreſſe, yet ne- 
uer of cuſtome handled either in temporall or eccleſiaſticall 
Court, not whereof any remedlie lieth at the Common law ? 

Alſo what offence it is to make lawes temporall or eccleſia- 
ſticall without the Princes aſſent? 

What it is to deale in t cauſes or courts, without 
commiſſion? and what in eccleſiaſticallꝰ ä 

And laſtly of what degree and qualitie of offence is it, for a 
Court temporall to holdeplea of a meere eccleſiaſticall cauſe? 
or to deale in cenſures eceleſiaſticall? 

Or for ſuch acourt to holde plea of a temporall matter, be- 


ing no competent Iudges thereof? as for example, if the Court 


of Common pleas, or the Eſchequer ſhould deale in pleas ofthe 
Crowne, that be capitallꝰ with ſuch like a great number. And 
ſo thus much for the firſt part. 


The end ofthe firſt part. 
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THE PREFACE, 
wherein is declared, howe the foure 


cpinions put quer vnto this place doe 


fall in with the challenges of the Innouatours; 
and a generall diſtribution made of matters to 


be handled in the ſecond and 
thirde Parts. 


— He ſecond part of this treatiſe contai- 
il our prooſes, together with an- 
1 rere to the obiettions made againſt 
the maner of practiſe of iuriſdiction 
Eccleſiaſticall by thoſe, who do euen 
profeſſe themſelues to endeuour an 
innouation in the frame of gouern- 
ment of thu Church of England. 
But wee meane not in thus place to handle all, which th 
obiecl in this behalfe ,but only ſome ſuch of them, as touch t 
maner and fourme of the proceedings in the exerciſe there- 
of. For it is knowen they take ſundry other exceptions , 4s a- 
gainit the maner of calling to function Ecclefiaſticall, 
againit the ordination, againſt ſundry the callings and the 
fanRions themſclues,acainſt derining of the iuriſdiction 
e 
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Eccleſiaſtical from the Prince, againſt the matters hand- 
led by that iuriſdliction, and againſt the maner of handling 
them in ſundry other reſpetts , condemning them as Anti- 
chriſtian and contrary to Gods word. All which are of ano- 
ther conſideration and not fit here to be ripped vp. 

I finde foure opinions ( pretending that the lawes of the 
Realme_be againſt the maner of entrance into ſome ſuites, 
and again#t certaine proceedings Eceleſiaiticall) that are 
mentioned in the generall Pretace to haue bene put off unto 
thu place, for auoyding of needeleſſe repetition, and as fallin 
here more fit to be diſcuſſed , among other like ohieftions 
the Innouatours. 

The firit of them that we put oner onto thu place is, that 
an Eccleſiaſticall court may not proceede without ac- 
cuſation or preſentment: Meaning ( 45 I take it )a preſent- 
ment by <p: [ron for that purpoſe. If this were true 
( according as the proprietie of the wordes importeth ) then 
Ordinaries might not ſo much as deale in thoſe two excep- 
ted cauſes of matrimonie and teſtament, nor in any other 
concerning rights and dueties Eccleſiaſticall, but onely in 
offences and crimes puniſhable by that iuriſdiction. For an 
accuſation or preſentment hath none wſe_,but in matters 
of crime or offen ce incident unto that iuriſdiction to pu- 
niſb. Beſides that, this opinion doth contraditt the next fol- 
lowing, For this implieth, that if the matter be Eccleſta#ti- 
call,and that there be either accuſation or ſuchpreſentment; 
then may the Juage Eccleſiaſtical proccede; ſo that if there 
be but a preſentment without any accuſation , hisprocee- 
ding without a partie , which is to proceede ex officio, ſhall 
be warranted. Whereupon doeth followe, that proceeding ex 
officio is not tied to thoſe two cauſes onelyot Teſtament or 
Matrimonie, ac the next opinion doth holde. 

For the ſecondis, that no lay perſon may bee cited ex 


of ficio 
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officio in any cauſe, but either teſtamentarie or matri- 
moniall: which if it were true, though a „ e pre- 
2 any crime; yet ſhall hee neuer bee cited for it, or 
brought into queſtion, for want of an accuſer to pron it. 
2 the citing of laye perſons , abſolutely in any 
cauſe beſides thoſe two,ynourh hath beene ſaide in * former 
part So that in this opinion the citing ex officio onely remai- 
neth needefull to bee further ſpoken of. Truely if the authonr 
of it had under ſtood what he writte, he would neuer haue put 
it in the tale or reckoning, For of all other cauſes Eerleſſaſti- 
call whatſoener , there can be leaſt vſe of proceeding ex offi- 
cio in thoſe two: becauſe the chiefeſt , and almoſt vnely vſe of 
it it, in dealing againſt crimes and offences. But I wil bri 
theſe two opinions into a briefe thus : the firſt ſeemeth to per- 
mit proceeding of Office in an Eccleſiaſticall matter, ſo there 
be a ſolemne preſentment precedent. The ſecond condem- 
neth all proceeding without a partie ( ſaning in thoſe two 
caſes ) and ſo (in effect) in all cauſes ,if it haue none wſe in 
thoſe two. 

2 third of thoſe opinions is, that albeit a matter bee 
ducly 8 againſt a man, yet he may not be exa- 
mined vpon his oath , as of incontinencie or ſuch like, 
IWhereby (I thinke ) is meant, that hee may not be ſo exami- 
ned of any criminall and penall matter. 

The la#t opinion of the ſaide foure >, u.: thut no man is 
bound to declare any matter againſt another, except 
there be ſome, that is an accuſer. So that by this laſt, no 
witneſſes ſhalleuer be had, when the Judge proceedeth ex of- 
ficio,except themſelues liſt, which commonly none wil thruſt 
himſelfe into, but vpon ſome pique or humor of enmitie_. 
And ſo an accuſer who for the moſ part commeth in of ma- 
lice ſhall ( by this opinion ) haue compulſories to force witneſ- © 
meſſes to teſtifie_: but «magiſtrate 5 
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of hus dutie only, ſhall not. by the way may be noted, that here- 


y alſo that opinion is ouerthromen which holdeth , no man to 
be bound againit hi will to teſtiſie , but in cauſes matrimo. 
niall or teſtamentary: for accuſation is onely of offences. By 
this opinion i implied, that when there i an acculer, 4 
man may bee compelled and is bound to declare a trueth a- 
gain another. Which lait being ioyned to the former viz, 
that albeit a matter be duely preſented (that is crimi- 
nall, and may be penall to him) yet he may not be exa- 
mined of it, vpon his one oath : doth come to this paſſe, 
that of an Eccleſtaiticall crime, there is (by lame ) no way to 
conuict a man, except ſome man will be an acculer, or els by 
voluntarie witneſſes qui ſeſe ingerunt ad teſtimonium: 
vix.ſuch, whome the very lawe of nations doth entend to be 
enemies vnto the . they thruſt themſelues into 
the matter. 

Tou are not to marucile that the opinions of thoſe , who 
ſhoote at one generallmarke,are ſo abſurd, and do ſo varie and 
iarre among themſelues, and ave as it were confront one ano- 
ther. For you remember, quod vno abſurdo dato, multa 
conſequuntur: and that trueth is ſimple ,con#tant andlike it 

ſelfe, and therefore no trueth is diſagreeing from another 

rrueth:whereas untrueth is ane and variable from it 
ſelfe. For two contraries can neuer be both true hut they may 
be,andare oftentimes both of them falſe. 

The firſt of theſe opinions then taketh away all proceeding, 
either in crimes, or in any other cauſes , where there wanteth 
an accuſation or ſuch ſolemne preſentment, as the author of it 
meaneth. The ſecond (in effect) taketh away all proceeding 
ex officio, but eſpecially in crimes and offences, The third 
impug ne ih all examination by the othe of the partie, in a mat- 
ter criminall and penall. The laſt woulde ouerthrome all ur- 
ging of witneſſes to teſtific, in a cauſe moued ex * 

here 


— - 


— 
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where there « none accuſer yea though there bee a fſolemme 


preſentment, 

Theſe foure c es ſamong Others) are alſo made 4- 
gainſt iuriſdiction Eccleſiaſtical, by the innouators,not onely 
for contrarietie unto the lawes of the Realme, but for contra- 
rietie alſo to Canon lame, to Ciuill lame, to Gods lame, and 
unto reaſon,as ts by them pretended. 

But aſwell their other exceptions , that of late haue beene 
taken by any of them, and ſtirred vp againſt the maner of 
exerciſing iuriſdittion Eccleſiaſticall , ( ſo farre as I can 
learne) as 10 theſe foure laſt recited falling in with them 
(albeit all their ſaid opinions be not holden by euery of them, 
but according to the varietie of their humors and ſeuerall ca- 
pacities) may be reduced (not wnfitly) unto theſe two heads. 

They doe reſpet?, either the manner of entrance into 
the ſuite, or els the fourme of proceeding in it. In the 
maner of entrance ( you ſee) they challenge it, for that itis 
not either at the ſuite of ſome accuſer, or vpon a ſo- 
lemne Preſentment : or for being ex officio in any other 
cauſe, then thoſe two of teſtament, or matrimony,wherein(in 
very deede) ſuch proceeding hath little or none vſe. | 

In the courſe of proceeding in the ſuite, they tale ex- 
ception, 7 ainſt ſame principall acte therein vſed: 
and partly 4 ome meaner circumſtances. 

In that more principall atte (viz. of gining an othe) they 
— either the examination vpon othe of the partie 
himſelſe, or the examination of witneſſes, concerning 
their brethrens actions. To the othe of the par- 
tie, both fault is found by ſome with the ceremonie vſed in 
giuing the othe, and becauſe the othe is giuen in a cauſe 
criminal and penal to themſelues. In the ceremonie at ta- 
king an oth, there is reprehended {by ſome )the laying of the 
hand ona booke, au the ſwearing by the booke, = 
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the conterits of it. of meaner circumſtances (falling ont 
in proce eding ) that they challenge, ſome are concurring with 
the very tender of the oath (as that they haue not diſt inct 
knowledge of cuery particular, whereupon they are to 
beexamined, before they reſolue, whether to take the 
othe or not: and other are enſuing the othe and ex ami- 
nation: as that the Iudges doe not reſt in that which is 
affirmed or denied vpon their oth, but oftentimes pro- 
ceede to a further examina tion by witneſſes, vpon the 
ſame pointes. All which I mind (God willing) toproſecute, 
in the ſame order, that I haue here ſet foorth : hauing firit 
couched ſome matters, that I holde not unneceſſary = 
to be knowen by the wnlearned ſort, for the bet- 
ter opening and under anding of the di- 
ſprtations following. 


THE 


THE CONTENTS OF 


the Chapters of the Second part 
of this eApologre. 


OF the diſtinction of offences : and ſeuerall kindes and endes in puni- Chap, 1, 

ſhingthem, with the neceſſity of puniſhments. 

Of wo ſorts of proſecution of crimes and offences, N. by aperty & ef «office: Chap, 2. 
the pradice of them in Scripture; and in the ſcucrall Courtes of this 
Realme. 

Of che ſundry kindes of obiecting crimes by « mentioned in the Civil Cop, 3. 
law: as by reaſon of a mans — 2 function: alſo by way of 24 
Exxceftion, Supplication, Complains, Delation, and Accuſation, The true ſigni- 
fication of the word Accuſatio : his diuers acceptions, definition & expo- 
fition thereof; with ſome reaſon ofthe ie of acc ſatian, in courts of 

2 —— in former times is —— . 

t ecution of crimes by wa ation, is in places for- Chap, 
bidden or —U— — hereof, be partly tho danger to = 
the Accuſers, and partly the hatefulneſſe of that courſe. Therein alſo is 
— — all Accuſation be vnlawfull ; and certeine points deliue- 
—— —— = ER 

Of che ſcuerall acceprions of this word Officizm: ficati fatio, Chap. 6. 
ä ons —ů— > —_——__ 2 
came in place of Aemſien. of Enquiry general ef Enquiry 
— nobili ſiue mero, mixte, & promoto : and of the priuileges of pro- 
ceeding ex mero officio aboue the other. 

Of Denumciation, — — + wn Office : of the manifolde Chep, 6, 
vſe thereof, in the olde Common weale and Empire of Rome: and at this 
preſent on the other ſide the Sea: the general acception of that word;and 
of foure kindes of Denznciation: how they differ one from another: what is 
required in them: and when a Denowncer is to be condemned or excuſed of 
expenſes. And what courſe ofdealing againſt crimes and offences is hol- - 
den both in courts of the Eccleſiaſticall c owmſon, and in Ordinary courts 
Ec cleſiaſticall in this Realme. 

That the Cizill and canon lawes allow ſundry meanes to ground a Special En- Chap, 7, 
quiry of office, againſt a crime, beſides Accuſation and Preſentment : therein 
is alſo conteined an anſwere to a ſuppoſed rule: and declared how from 
Generall they deſcend to Speriall enquiry : and that beſides thoſe two, either 
« Fame; or Clanyſa mſinuatio; or Priuate Indiciall Denunciation ; or Canoni- 
call Lenunciation or Indicia; or taking with the maner: or other Notoriety of 
the fact: or appeachment by ſome of the complices : or colluſion of the 
Accuſer: or the not obiecting in due time, that euery of theſe do want: or 
when the Enquiry tendeth but to a Spiritaall puniſhment, may ſeuerally a- 
ny of them ſerue to warrant ſuch Enquiry : with ſome obſeruations, tou- 
ching the nature of moſt of theſe. 

That to proceed ſometimes againſt an W otherwiſe then vpon an Ac- ch. 8, 

B a 


enſation 
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THE CONTENTS, 
coſation or Preſentment ; or then ypon an Appeale or Enditement (which two, 
at the Commonlaw haue reſpectiue correſpondence vnto the two former) 
is no diner, much leſſe any contrary or repugnant courſe to the Jawes, ſta- 
tutes, and cuſtomes of this Realme: this is prooued by Commun law, ſta- 
tutes, and practice, in proceeding informatine, and Punitiue : with anſwere 
to certeine obiections made to the contrary. 

Chap. 9. How the ſecond opinion (here ta be treated ot) is: that no lay perſon may 

be cited feſce, in any cauſe but teſtamentary or matrimonial : and that rhe 
drift of that opinion is againſt proceeding ice in matters criminall: 
the neceſſary vic and equity of proceeding (fometimes) criminally, by the 
Iudges office, in courts both Temporall and Eccleſiaſticall. 

chop. to. Conteineth an anſwere to ſome further obiections, made againſt the conue- 
niency and reaſonableneſſe of proceeding againſt crimes of office, 

Chap. 11. That the lawes ofthe Realme do vic — and proceedings ex officio, that 
they allow it in courts Eccleſiaſticall: with aniwere to ſome obiections, 
that are made to the contrary. 

Chap. 12. Is ſet downe areplic to the Note-gatherers anſwers, — to certeine reaſons 
that haut bene made long agone, for roſhew the like courſe to be allo pra- 
ctiſed in Femporall courts: and an anſwere to his reaſons brougheto proue, 
— procceding of office, there is ſome contrariety vnto the lawes of 


Chap. tz. That the Enquiry ex officio againſt crimes, is allowed both in cia or Tempo- 
rall courts, and in Eccleſ6afticall alſo, by the two lawes Canon and Ciuill. 

Chap.14. Conteineth an anſwere to ſuch obiections, as vpon the Cimill or Canon lawes, 

are brought againſt all proceedings of office in cauſes Crimunall, by the 

hep — — — . oh ithour cuſer, and grounded 

chap. 15. | wi an ac a e 

me other of the — afore — ſufficientto enter into ſuch En- 
query, is approoued by ſundry examples of Scriptare. 

Chap, 16, An anſwere — made to ſuch obiections, as out of Scripture or Eccleſiaſticall 
—_— made, againſt criminall proceeding of office; by the Note-garhe- 
rer others. 
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THE SECOND PART 


of the Apologie publiſhed in defence 
of ſundrie proceedings by Iuriſdiction 
Ecclcfiaſticall, 


CHAP. I. 
Containing a d;tinflion of offences, and ſenerallkindes and ends in 
puniſhing them with the neceſſitie of puniſhments. 


= Ll che controuerſies remaining to bee 
handled in either of the two paxtes en- 
ſuing, doe reſt (chieflie) about the ma- 
ner of diſcouering of ſuch crimes as are 
A] puniſhable by eccleſiaſtical Iuriſdicti- 
on. And becauſe many bee talkers of 
theſe matters, who vnderſtand but li- 
tle the true natute of them; therefore 

— — to giue light vnto the whole diſputati- 
on, & to make it appeare to be a matter of no ſmall conſequence, 
but much to be ſtood vpon; before I proceed further, I mind to 
touch ſome neceſſatie points ſeruing forthe better vnderſtan- 
ding of all proceedings againſt crimes. And firſt of the diuerſitie 
of faults in generall, then the ſeuerall kindes of puniſhment of 
them, and the ends of ſuch puniſhing and of the neceſſitie of pu- 
niſhing them: whereupon (by conſequence) dependeth a ne- 
ceſſitie alſo to haue them firſt diſcouered. 

All! faults are done either by —_— as where in action! Olin e. pecca- 


tum de reg.lur. 


we doe that which is euill, or forbidden, called properly Peccas inc glin c i pec. 

tum, a ſinne, a crime and offence: or elſe by omitting and leauing tun. Aft. de 

vndone, ſome thing that we ought to do, called Delictum, a delm- Nei 
do, a de fault, negligence oz contempt. For to him that name th cum. 

— doeth it not, to him it is ſinno, ſaieth 8.“ James. And » incob c. v. 

= theſe two be often; confounded together, and the one is ta- , g pee 

en for the other in ſundry writers. rum. | 

Of both theſe ſortes, ſome there bee which (by the Ciuill | 

lawes) are called Crimina ordinaria. Such *as bee knowen by a « 1.3.5 pena 


peculiar name, and haue in lawe a — expre od © de crimſello 
2 or 


* 
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for the offenders in them, by ſpeciall ſet Magiſtrates thereunto 
appointed, in which reſpect they are alſo called Crimma legiti- 
nA. And all other be Crimiza extraordinaria, lo called, either be- 
cauſe they were committed vncertainclic to ſome, as occaſions 
fell out, or for that they haue no peculiar and proper name in 
lawe, orelſe no certaine puniſhment determinately appointed 
(by lawe) for thoſe who offend in them; and molt of them are 
therefore for the vatietie of them (vpon the great varietie of 
ſpots which bein a certaine beaſt named Stell termedin that 
lawe Crimina Stellonatns: and may be engliſhed by the general 
terme of miſdemeanors: and ſuch be many of theſe crimes which 
vſually ate enquired of and examined in the Starre chamber. 

Ot animaduerſions or chaſtiſements exerciſed againſt offen- 
ders for either of theſe kindes of faults: ſome be by word onely, 
and ſome be by deed. Of thoſe which be by word alone, (which 
we may Engliſh Advertiſements) the one is hgnificantly by the 
Grecian: termed wiz admonition, and the other Aniwenc rebuke 
ot reproofe. 

The end of thoſe animaduerſions ot chaſtiſements which con- 
ſiſt in words, is referred onely to the reformation & amendment 
of him, vpon whom they are vſed, by making him ſorou full for 
it, & more circumſpect & carefull how he catieth himſclfe in the 
like after ward, and thereby is a man ſaid to be won by another. 

The puniſhments which be inflicted in deed and not in word 
onely, arc in the Greeke tongue very aptly diſtinguiſhed bein 
of three ſeuerall ſorts,according tothe ſeuerall ends vnto which 
they are referred. For euery actual puniſhment and penaltie is ei- 
ther zine ot ef · kn, the firſt of actual puniſhments 
(as eAriotle the moſt exact obſeruer of the proptietie both of 


3 Ariſtor.1 he: words & matters ® noteth) is r e it is ſuch puniſhment, 


as eſpecially aimeth at his betrering, vpon whom it is inflicted, 


+ c4u0.33. 9.4. being a puniſhmet tempered with mercie. For *itis vhẽ the par- 


3. tie is in deed puniſhed as an offender, yet the rigour ofthe penal- 


ai finecra, tie is ſpared, & he cõmiſetated and pitied as a man, and therefore 


Neri, diſt, 


apt inough tooffend through humane frailtie. Ihe end ofthe ſe- 
cond ſort of actual puniſſimẽts called nwpia en i F murine me Sorts 
e that is to ſay, is done for his cauſe that proſecuteth ir, or 
is gricued; to the intent there may be ſome ſatiltaCtion, 5 
5 
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This may happen in two ſeuerall ſorts. via. either for the pre- 
_ or reteining on dignitie ofthe * law, or of the * magi- . 2..de 
ſtrate happening to be violated (non enim licet impune leges irri- f. 
dere tranſerediends) as by fine — like : or els for the con- — 
tentment of ſome priuate perſon, that hath receiued iniury by 
ſuch offence; which in the French la wes is called Amende hono- 
rable; and with vs in England are eithet dammages againſt him 
(as is in actions of the caſe) or els the offenders publik acknow- 
ledgement of the fault. 
The end whereunto the third ſort of actuall puniſhment, 
called mein, lookerh, is eſpecially for the example of others: 
and may be Engliſhed an Excmplatie puniſhment: being vſu- 
ally inflicted for more heinous crimes, Plato affirmeth of this, » pus in Goe- 
S g, ine aver is de , N Barns . It is(faith he) S. 
done for others, that they who beholde the puniſhment, may 
at leaſt for terrour thereof, become better and amend, And elſe- 
where in the ſame booke he ſaith to this effect. It required that 
euer one which is duely paniſhed, be either himſelfe reformed, and 
made better thereby, or to be an example vmto others to reforme 


themſelues, at the leait for feare of like puniſhment, To which pur- 
ſe the! Greeke Oratoxr alſo hath a like ſentence of this matter, + Demoſth. con- 


Plato in his bookes of lawes aſſigneth one other end of a- Nag. dete- 
ctuall and exemplatie puniſhment: which is, that they are alſo gbus. 
inflicted in grieuous offences, vpona very deteſtation and ab- 
horting of the crime. For which cauſe euen brute beaſtes, yea 
and ſometimes inſenſible creatures alſo, ate ( in a ſort) puniſhed; 
by whoſe occaſion ſome heinous deede happeneth. Of brute 
beaſtes ſlaine in this reſpeR, wee haue e e in Gods? owne 5 tense V. ig. 
law. The Romance: did of purpoſe nouriſh vp continually dogs odd. bl. 8. 
in their Capitoll, to giue warning of any ſecret approch by night; — 
and when the olde Gaules ſacking Rome, had almoſt ſecretly 
ſurpriſed the Capitol alſo : becauſe the dogges at that time did 
not barke to giue warning, they had their legges broken, and 
in memorie of a deteſtation? heereof, ſome dogges every yeere „eg, 
afterward were put to a kinde of — certeine were & TK- 
yerely ſplitted aliue vpon a twiforked ſtake made of elder- tree, . 
and ſet vp in that ſort publikely, betwixt the Temples of Iuuen- 


tus and Suman in Rome. 


Bb 3 ; And 


tra Cecſiphon- 
tem. 
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« Xſchinescon- And we reade, that amongs the Atheniant, inſenſible crea- 


tures, as ſtones, trees, yron, and ſuch like (which by their fal- 
ling had caſually occalioned the death of any man) were ſo- 
lemnely, as it were, baniſhed from thence, and remooued from 


1 de ala the common vie and fight of men, The * Ciuull lawes do appoint 


moncta, 


Arxiſt. 1. Rhet. 
ad Theod. c. 14. 
L. 3. Var. 


epilt, 14. 


the very houſes to be ouerthrowen where forging of mony hath 
bene vied. And vpon the ſame groundes doth the Common law 
ofthis Realme, giue Deodandsto the Queene, as thinges accur- 
ſed,and to be either (at her Highneſſe pleaſure)deſtroyed, or be- 
ſtowed vpon the poore : and the houſes of attainted perſons in 
treaſons, to the entent to haue them demoliſhed, and the trees 
about them to be rooted vp; and ſo in this behalfe is alſo the 
lav / in France, yet in frequent practices. All which tend to ſig- 
nifie, in what | ty ra. & abhomination ſuch enormities are 
tobe had; and that men, whoare endued with reaſon, may by 
ſuch examples of law be admoniſhed, what puniſhment more 
iuſtly abideth them, if they commit the ſame for which euen 
brute beaſtes and inſenſible thinges are ſo duely, as it were, pu- 
niſhed. For either it doth, or at leaſt wiſe ought to worke this 
effect in men, In which reſpect Ariſtotleꝭ ſaith,that puniſnment 
is a remedie or medicine to be vſed againſt faults. And ſo Caſſi- 


odorus grauely writeth : Remedumm eft contrapeccatum, accelerata 


= 


correctio. Quicke puniſhmentof ſinne, giues a remedie againſt 
ſinne. For all crimes and offences be (in truth) but as ſo man 
maladies and diſtemperatures in the body of the Church and 
Common weale ; which if they be tolerated to grow (without 
reſtraint & coercion of lawes) will quickly ſpread like a canc- 
ker, either to the deſtruction, or to the great and apparant dan- 
er of both: ſo that the A of puniſhments and penalties, 
y the very endes vnto which they are referred, may ſufficient- 
ly be thus 1 vnto vs. 
The neceſſarie vſe ofthem might be further enlarged and en- 
forced alſo, by the conſideration of ſundry, who are intereſſed 
in this behalfe. Aud firſt in reſpect of the Magiſtrate himſelfe: 
for it is ſaid, Von caret ſcrapulo ſoctetatis occnlte qui mani feſto fa- 
cinori deſinit obuare. He that liſt not to oppoſe himſelſe againſt 
a crime manifeſted vnto him, may iuſtly be had in — 
himſelfe, that hee is a partaker with the offender. And againe 
Chæritas 
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/ 1. Chavitas non eſt ſed langnor, vbi mali mores digna prna non caſti. , ; 

| gantar, It is not chariic but faintneſſe, to — mile in — 2 
thing r —— of ſuch as haue authoritie to puniſh offen- | 
ders, it is ſaid, * Si illor negligant & perire permittant, iſta potiies + Aug. epiſt. co 
faiſa manſmetudo eſt crudelitas, 4 Error cui non 22 ad — 
tur approbatur. But of that Magiſtrate which puniſheth offen- — 
ders, it is thus ſaid, 3 Qn emendat verbere, in quem porteſtas datur, 1 Aug. in Enchis 
vel coercet aliqua d:ſciplma &,. eleemoſynam facit, quia miſericor- tid, cap 7a. 
diam preſtar. To an offender himſelfe it is behouefull, that hee 
may be recalled thereby from his wicked courſe. for + alm . camo id a. 
cum perſenerat » aungetu. and 5 ranto ſant gramora peccata,quants Var,epift4. 


dintins animam detinent lig atam. Therefore“ non corripere ma- de confuerutine, 


los eſt eos occidere. Et conſuetudo peccandi tollit ſenſum peccati, los lb.. 

In reſpect of others alſo, that might take encouragement to 
goe on in wickedneſſe, or to commit the like, — — be 
very neceſſarie. For in regard heereof, Tulle ſaith, 7 Impwnitatss , pio 11... 
ſpes magna peccandi illecebra, And in law it is ſaid thus: ? 7wſwm s c. 3 
eft rectoribus proumciarum, ne ſmant crimina coaleſcere,ſed prniant, 1m-S 1. de vita 
we faciltas veme incentinum tribuat delinquendi, To like poſe 1 
eAmbroſe? writeth: Nonne etiam cum vni indulget a ad » germ i. in plal. 
prolapſionts contagium prouocat vninerſo; ? And therefore it is V. 2. 
grauely i ſaid by another: Queeſt iftamiſericordia, que bonitas, «+ c. (ed illud. 
vni parcere, & omnes indiſcrimen adducere ? dit. 5. 

Laſtly in reſpect of the whole Church and Common wealth, 
puniſhments are molt needfull. Examples are plentiful in Scrip- 
ture, where for the ſinne of a few, whole armies and ſocieties 
haue bene puniſhed, This we may ſee in“ ¶Achan, whole ſtea- u Iod. 
ling of the accurſed garment, &c. was a cauſe ofthe ouerthrow 
of Iſtael in battell. So for l the ſinne of Ey and his ſonnes ma- 1. Sm. c.4, 
ny thouſand; of [/#ael were ſlaine by the Philiſfimt. And to like 
eſe 13 Salomon ſpeaketh, when he giueth charge to kill /oab, »; 1. Reg. c a. 
Smite him, (ſaith he) that thou mayſt take away the blond which Jo- 
ab ſhedde cauſcleſſe, from me, and the honſe of my father, And , for 14 Ion c. 1. 
Janas his diſobedience, the whole ſhippe was in danger tobe 
wrecked, Therefore an ancient Father 'Sſaith, That as one diſ< i c. ſed ilud 
eaſed ſneepe infecteth the whole flocke, ſo by the fornication or other at 45: 
crime of ſome one per ſon,oftent mes the whole people is holden defiled. 


Vpon theſe and ſuch like conſiderations, the light of nature 
did 


1.7.5 final. ff. 


de ſideuuſl. 


$Tul.Cla.lib.g. 
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emper Reipub. delicla 
puniri, And pœnatob male ficia ſolu, magma ratio ſuadet the whole 


common wealth hath an eſpeciall and continuall intereſt, and 


great reaſon alſo mooueth to haue wickedneſſe puniſhed, 

Ifchen vpon ſo many & weightie cauſes it be needful to haue 
crimes puniſhed,can it be denied but chat all good means are to 
be vſed,to bring them to diſcouerie and conuiction, which mult 
needs goe before the puniſhment of them ? 3 Multis graſſanti- 
bus exemplo opus eſt, ſaieth the lawe: where there be many tranſ- 
greſſers, itis needefull to haue ſome made anexample to the 
reſt : and therefore + Peccata vocentium expedit eſſe nota : it is 
moſt expedient to haue euill mens lewdenefle made knowen 
and reueiled. 


CHAP. II. 

There in is ſhewed bow there are two ſortes of proſecution of Crimes 
and Offences; viz. by aPartie and of Office; and the prafliſe 
of them in Scriptuve, and in the ſeuerall Cortes of this Realme 
declared, x 


Ow, the meanes to bring any Crime and Of- 
fence into queſtion before Iudges and Supeti- 
ours in authoritie, muſt needs be, and ſo by all 
lawes, and in all common weales generallie 
(that I haue read of) are either by proſecution 
of ſome partie, or elſe ypon the Office of the 
Iudge: the 5 Office of the Iudge is occaſioned, and as it were ſer 
on worke, either ypon relation made vnto him by ſome other, 
or vpon his owne meere motion, without any relation from o- 
thers, which may e as when an outrage or miſdemeanor 
is committed in his ſight, ot in ſome publike preſence, where he 
then happeneth to be. 

In the law of God and examples of holy Scripture, I do not 
call to my ſlender remembrance where any criminall matters be 
appointed & commanded to be proſecuted by a Partie: & but in 
very few places, where any haue bene yſcd, who might proper- 
ly be termed an Accaſer,or a Partie. For albeit in ſundry places of 
Scripture we finde Accnſers mentioned; yet in many of th nk 
uc 
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ſuch cannot be accnſors or parties (properly and ſtrictly ſo ter- 

med) but onely ina very large ſignification. becauſe their teſti- 

monies were teceiued againſt thoſe, whom they denounced of 

crimes. For where a man is partie himſelſe, making it as it were 

his owne cauſe, and not the Iudges office; there it is no reaſon, 

thathis owne teſtimony ſhould be admitted, * Qua teftimoni- : 1.1.5 in pro- 
um in propria cauſa vel quaſi propria, non valet, And it may then Pris f.Quando 
be ſaid to be a mans owne cauſe; whereof he may reape benefit 
or dammage. But more (God willing) ſhalbe ſpoken hereof, in 
his proper place, 

Touching bringing crimes intoqueſtionin Temporal Courts 
of this Realme, ( that deale in matters ciuill or criminall) it is to 
be firſt remembred, that theſe Courts be oftwo ſorts: ſome vſing 
the Q#zenerimmediate auctoritie, yet the ſame fill actually be- 
ing in her Highnes &c; as all the Courts at Weſtminſter Others 
vin g but a kinde of mediate auctoritie, deriued from the Crowne; 
yet by her Graunt made (in ſome ſort) their owne, as deriued 
downe thereby vnto them. For ſundry ſubicRs, albeic they haue 
but a deriued power from the Qucene (as from whome through 
the dominions of this Crowne all iuſtice, and iuriſdiction to ad- 
miniſter it, whether Temporall, or Eccleſiaſtical doth originally 
flowe: ) yet do not their Proceſſes runne in the Q #eenes name, not 
her ſeale is vſed to them. 

Of ſuch Tempora Courts as fit but by ſuch a mediate and de- 
rived auctoritie from the Q =eene vnto them, and therefore vie 
not her Seale or name; ſome were in times paſt eſtabliſhed for 
cauſes AMartiall, as the * Conſtables of England, and the Earle - Nen 
Marſhall his Courts (whereot I haue very ſmall experience: )and 
ſome for matters perteyning to the Peace. And of theſe laſt, 
ſome be for cauſes growing within the land, as Courts of Con- 
ties Palantine, of cities and townes corporate , Sherifs turnes, and 
Court-Leets,or views of Fraxcke-pledge:and others be for cauſes 
Marine, as all the Courts of the eAdmiraltre. 

In temporal courts of counties Palantine,in courts of townes 
and cities corporate, ſauing where ſome ſpeciall euſtome preuai- 
leth (00 in Loxdox many) in Sherifs turnes and in Leetes, the 
courſe ofthe common Lawe is (for the moſt part) obſerued. In 
eAamiralconrts, the order ofthe — of the Romane — 

(3 
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cauſe it is the written Common law of moſt nations not barba- 
rous, with whom wee haue to deale) is eſpecially vſed; ſauing 
where by Statute or Cuſtome, it is otherwiſe directed. 

Of ſuch courts as exerciſe the Queenes immediate autoritie, 
ſome haue no letters Patents of Commiſſion to direct them; as 
the Parlement, which is called, and ſitteth by the Qreenes onely 
writ : the Chauncerie, from whence all originall writs do come; 
and yet the L.Chamncelbar or L. Keeper haue no Commiſſion by 
letters Patents, but receiue their authority by deliucry vnto thein 
of the great Scale, as I am infourmed: the Starre- Chamber (eſta- 
bliſhed of the Queenes priuie Counſell, and ſome others to be 
called) partly by præſcription, and partly by Statute: the court of 
Requeits by cuitome and preſcription : And the Counſaile in the 
Principalitie and Afarches of Wales,auttoriled by AF of Parlia- 
ment vnto ſuch, and in ſuch maner, as her Maieſtie (by inſtructi- 
ons vnder her Roial hand- writing) ſhal from time to time direci. 

But thoſe Courtes Temporall, which fir by Commiſſion and 
letters Patents for exerciſing (in ſtead of her Highneſſe) the 
Queenes owne and immediate autoritie, are either ſuch , as be 
vſually now holden at Weſtminſter, as the Courts of the Queen: 
Bench, the common Pleas, the Exchequer, and the Court of Wards 
and Liueries or in other places ofthe Realme abroad, as Courts 
of General Aſſiſes,Niſiprins, Gaole delimerie, Seſſions ofthe Peace, 
the Counſel] eſtabliſhed in the North parts, the Court of Stan- 
nem in Deuonſture and Cornewall,and(as I haue bene infourmed) 
the Court for triall of life and death at Haliſax, and ſuch like. 

Iknou, that by ſpeach, and by vic alſo (in ſundry mens vri- 
tings) touching the aforenamed Courts; ſuch only(as it were by 
a kinde of appropriation ) be molt vſually called Courts of the 
Common lame. wherein matters of fact, touching hered:tamerts, 
contracti, ot miſdemeanaurs be tried by a Iurie —— men, be- 
cauſe this triall is more frequent then any other, But yet we are 
not to thinke, that none but theſe may truely io be named, as 
though the other were contrary to the Lawe Common; ſeeing 
they be alſo allowed by the Lawes. Statuten or Cuſtomes of this 
Realme, aſwell as thoſe which proceede to triall by Iuries, 

In the Courts afore ſpecified that proceede to the triall of 
crimes, by Iuries of twelue; ifchere be any Appellony, as of mur- 
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der cobbetie, ot ſuch like;then may the preſec u moſt 

and truely be ſaid to he done by an — . 
tion of a partie. If it be forthe Que, whether itbe by way of 
end:tement,and be preferred bythe Judges themſclues,or by the 


Quremes Atturney — {ome pnuate perſon; or be by 


way of [uformatior ſome offence made pa nal and 


not capital, (and ithieithen the Acturney generall,or by ſome 


other — all — — gs, are in trueth done ex e 
ficio ſudicum: And this, either of mecre and entire office, as when 
the ludge himſelſe preſetreth it; or ex eſſcio promato, as when it 
is ſirſt related and vp vnto him, and proſecuted by any 
other. But in this laſt caſc, there is a kinde of ait g 
betwixt both. And albeit the Informer do proſec ute partly for 
himſelſe; yet is it for the _ alſo whoſeth the Court is, and lo 
2 truly ſaid to be of 


appeareth plainely inches the 2 (beeauſeheis a 
fauoured aſliſted, and din ma 
is inftitured - 


meere — not ſo 


ſor the 
ell with the 


dammages, nor is ſub- 
d both 
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2 to the Queene: If by penal 
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attly co her Hig an to riuate as 

— — And the enditements be termed 4 vpon their begin · 


412 ries ot [nquiſitions, which are alwayes 
ow theſe and ſuch like, be notes 3 
may diſcerne proceedings of theſe Cources in onminallcauſes 


— an eAccuſowr or partie, from that which is done 
ypos the office ofthe Court: for theſerwo doe dif- 
fer in the end; and ged points, 


differ alſo — wy 
which chat of Office aboue that which is by a partie. In the 
end, thus they differ; Tt” 
an 


— 


10 e e e en 
vindilew, a publique pum 
— —— — 2 . 


cauſes, vinds7a is (in truth) pablique, and exermplaris 
the , onely doe proſecute 
haue pardoned ald habe alſo ſeeke — priuate 

for his one iniurie receiued 7 che for an exam- 
evenge fri ons iu receedrebehen weales ſatlſ- 
faction, and contentment, Of the c fide, proſecution in 
— — an offence ** — 1 an 
Accuſer or partir, a Ciuil 
end, that is, — — — 
complainant damaged : is in 2Qious of ſundry weſpaſſes, in a- 
ions of the caſe & c. And then doe the Cimilienr terme this 
Canſa criminalis ciuilitor; and the former, ch Lhe 
minaliter mota. 

Beſides ſuch difference in the end, there be alſo ſome i 
es that are granted to the one courſe of proceeding, which are 
enied to the other; wherebychoſe two kindes of proſecution 

doe differ. As that in proceeding of 
was touched afore) — — 
the preferrer, as he may doe again(t 
any defendant vn, "x8 of..." 
any colts allowed, when'the ſuite infor the Queene, as 
he both hath and oughe (in iuſtice) to haue, when the ſuite a- 
gainſt him, is onely proſecuted by a private and wrongfull Ac- 
ewſer; that was not . — — 
terme it) accaſarerie, of ſuch priuate offence or 
whereupon he ſued him. 
Now let vs conſider alſo how choſe Courtes which have 
none vſuall criall by /arver, doc agaiaſt offences. Firſt 
= high Coun of h hath no great vic ( chit I know )of 
f Offence: : but ſuch as to be committed 
— — — the time of lin- 
mem; or againſt the libeccies and orders of that Court. In both 
which caſes erd to examanation of them, — 


che Notoriety of the fait happening among chem, ot vpon 
24 
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dible reſauiom of ſome; but wholly vrithout any Ace 
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ſo much as Charges foc wroagfull vexation; it ir ſhould fo fal 
out to be accounted, And chere ſore luch proceeding, is alſo of 
meere Office, 

In the Starre Chamber, onely crimes and miſdemeanours bee 
inquired of; but eſpecially chole,which I called afore Extraordi- 
naria Crimins : viz. ſuch as haue either no certaine name, or at 
leaſt no ſer and determinate puniſhment, by Lawe appointed; 
and may not be puniſhed there, by loſſe of lite or of lime ; bur 
either by Fine, by open ſhame and infamie, by impriſonment, by 
nayling or cutting of eares, or deforming the face, by baniſhing 
from ſome certaine place of the Realme, =. of all the 
Queenes dominions, or vnto a certaine place abroad; or by 
condemnation vnto the Galles or for a time, cc, 

The miſdemeanours puniſhable in the Starre Chamber, bee 
brought thither into queſtion for the Queene onely, either by 
her Maicſties — and that is by bill of informati- 
on, or Ore teams) or els be brought vpon bill preferred by ſome 
priuate perſon, that is grieued.In all which Caſes, albeirthere be 
found one which doth :yet can he not truely be called 
an Accmſour, ot a partie; forthe reaſons before alleaged, viz. of 
the end which is pablice vindifta ; and for other 
great aſſiſtance and priuiledge, which that Court giueth to the 
proſecutor againſt the def. in reſpect that it is for the 
4 e not onelyto the Bellypon 

is oath, to /nterrogatories more particularly criruinall 
then the Bill, and the /ncerrogatories without counſell: which(in 
trueth) therefore needeth nor, becauſe they are brieflie drawen 
article-wiſe, and concerne but matters of fat, within his one 
knowledge as is entended. Vpon all which matter it foloweth, 
that the proſecutour there is but as a relatour, wars tu ſtirre vp, 
and partly to eaſe the office of that Court, by ing it with 
proofes, 

Neuertheleſſe Iam not ignorant, that ſometimes, when it ap- 
peareth manifeſtlie to their Lordſhips : that the plaintiſe (being 
ſome priuare perſon) hath calumniouſly, and of malice onely, 
vexed the def. then ſuch plaintife there, is( and juſtly alſo may be) 
condemned in coſtes and damages, for his apparant calumnia- 
tion and wrongfull moleſtation of = def. Vnto which _ 

| c 3 


12 An Apologie of certaine Cb. 
ofthe Starre Chamber, I take the Courts of the Queenes Coun- 
ſell eſtabliſhed in the Afearches of Wales, and in the North partes. 
to bee alſo agreeable in their inquiries and examinations of 
crimes and miſdemeanors, 

In the Chancerie and Court of Requeſti, (being both Courtes 
of equitie) ifany miſdemeanours or crimes be diduced andlaied 
downe in the Bils (which happeneth very often : )yer are they 
not Crimimallie laid, to haue the def.puniſhed for them: but one- 
ly Ciuily, to the intent, that the plaintife may haue an amends 
and priuate ſatiſfaction, as ſhall be deemed to bee equitie. And 
therefore ſuch proſecution, is not by Office of the Court, but one- 
ly at the parties ſuite: albeit the Office in the Chancerte doe thus 

e aſſiſt the plaintife, for ſifting out ofa tructh ; that the def. 
muſt anſwere,cuento the Criminal points of the Bill vpon his 
co oath : But he may not (inthoſe two Courts) be put to 
anſwere the plaintifes interrogatories vpon his oath; except the 
plaintife will be concluded by the def: anſwere vnto them, and 
ſeeke to make no further prooſes. i 

But of all the Courts tem 


emporall aforeſaid, aſwell choſe which 
proceedto the triall of miſdemeanours by /wrie, as of others; 1 
thinke this may bee generally affirmed ; That when any lewde 
n itall, nor tending to muti- 
— — — 
meere any «tion or proſecution of a — 
tie by Bill) the Iudgesof ſuch Courts, 1 ——— 1 by 
examining and by interrogating cuery one that is holden ſuf] 
Redthereof,or tobe priuie thereto, vpon their corporall cakes 
| ay * _ for the two ſortes of 

| oſecution, and bringing Crimes into queſtion, 

8 by the courſe 2. Sermptare; and 
by vſe and practice in Temporall 
courts ww" Reaime. 


CHAP, 
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CHAP. III. 


Of the ſundry kindes of obiefling Crimes by a partie mentioned in 
"the — lame: as by reaſon of a mans 2 charge and fun- 
flicn: alſo by way of Exception, Supplication, Cõplaint, De- 
lation, ana Accuſation. The true /igmfication of the worde Ac- 
cuſatio, h1s diners acceptions, definition, and expoſitnon thereof, 
with ſome reaſon of the frequencie of Accuſatio in Caurtes of 
the Ciuill /awes, in former times us alſo declared, 


lle ſame, and none other maner is likewiſe pra- 
died to bring offences into queſtion by the 
| lawes both Ciuill and Eccleſiaſticall, in ſuch 
85 > Courtes, as either of thoſe Lawes haue place 
. Py and yſc: That is to ſay, either by a partie, or cls 
CER by the Office of the Iudge. 

Crimes in ſuch Courtes may be brought into queſtion be- 
fore a ludge, vpon a parties proſecution(whereof we are firſt to 
ſpeake) two maner of wayes, The one Commendabiie , the o- 
ther not ſo commendablie. Commendablie in two ſortes, either 
by reaſon of ſome office and charge, or by reaſon of a mans 
owne neceſlary intereſt, By reaſon of a mans Office and due- 
tie, as when 7 rixmuiri regy, Procuratores Fiſci, eAdnocatiregy 
(as French writers call then or (as we ſpeake and practiſe here 
in England) whenthe Queenes Atturney generall(who by due- 
tie is bound thereunto) preferreth inditement or information a- 
— ſome ſuſpected criminous perſon, or wrong doer. This 

ath verie neere affinitie with that Denwnciation or Preſentment 
(called Judicial) which is to be ſpoken of hereafter, And albeit 
there be a kinde of partie; yet itis of the nature of proceeding of 
Office, which J alſo touched in the Chapter next precedent. 

The Commendable proſecution by a partie againſt an Offence, 
in reſpect of a mans owne priuate intereſt; is ether by way of 
Exception and chalenge, done in his owne neceſſarie defence, 
and to auoide puniſhment; or per viam querele , by way of Com- 
plaint for attayning his right. 

Exception is ſometimes taken againſt witneſſes that be brought 
againſt vs, to this intent onely; that by obiecting aud proouing 


them to be le de or affectionate perions , there may 3 
\ c 


* 
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74 An Apologie of certaine Chap.z. 
be giuen to them in their depoſitiõs: and not to haue them puni- 
ſhed. And this obiecting of Crimes by way of Exception, hath 

„l #vibon, not] force of an Accuſation. Or els it is taken (before iſſue ioy- 

gt. l . ¶ de tab. ned) ag unſt him that would accuſe vs,by cum obieling of ſome crime 

_ alſo unto him, Now if this be done onely to the end to repel him 
from acculing; then hath it not the effect of an Accuſation, 
whereby he may be puniſhed (though he be proued guiltie.) 
But if he that ſo eæcepteth, doe ſer downe the time, place, &c. of 
ſuch crime obie ted againſt his aduetſarie, and doe alſo inſtant 
the Iudge to condemne him: then ſhallit be proceeded in, as in 
Accnſatton, and may be called a Recrimmation, or Croſſe-accnſa- 
tion, made by the defendant. 

The Goes per Querelam, is alſoof two fortes : the one 

*L.1C,Rerum extrainaiciall, when * a man oppreſſed, bumbly and ciuullie complau- 
amo met and expoſtulateth of ſome wrong done vnto him, deſirmg reme- 

die, not ſo much to haue the other puniſbed, as that himſelfe may, (b 
ordinarie courſe of lame) haue reaſon done him. This may — 4 
be called Qrerimonia, a Are to the Superior. The other 
„IA Querela, is Iudiciall, being a kinde of Appellation; and is either 
god. & Bar, f. done by complaint vnto the ſoueraigne Prince, of ſome wrong 
1 done by an high Court (ſuch as Præfectus Prætorio kept among 
the — )rom which none Appellation lieth: or els is a Com. 

paint vnto a ſuperiour Tudge,of refuſall, or delay to do iuſtice, by 
is inferiour Iudge; with vs commonly termed a danble Querele. 
Thus much for the moſt commendable ſortes of proſecution of 

offences, inſtituted by a partie, 

Of thoſe which be not ſo commendable profecutions of of- 
fences by parties, one is called Delatio, being the more odious 
and baſe; the other is Accuſatio, properly ſo termed. 

Delatia like wiſe is of two ſotts. The one may be deſcribed to 

41 10.6. Qui be a ſecret accuſation or imputation of ſome crime againſt any, 
women de ure made vnto a Magiſtrate, by him that is no way particularly in- 
Fl pea C. debe teteſſed in the cauſe. Againſt ſuch, was that law 5 of Conſtantmus 
lurorib ub. io. conceiued, whereby it was prouided, that no primate perſon ſvonld 
be a delatour, or preferrer vp of crimes; and that none ſhouldbe put 

vp without the e Aduocate of the finances, or renenues of the crowne ; 

whom ve call the eArrarney generall. And of ſuch Delatowrsor 
Tale-carriers was this — ſaying of an Emperour meant: 

3 Prin- 
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Princept, qui delatores non caſtigat, irritat. Prim acrmſers & backs 


liters tabę encouragement enough from ſuch a Prince, as will but 
heare, without gining them any rebuks. Which ſaying, Snetoning 
attributeth to Domitian; and Plinius vnto Traian. * Sueto, in 


There is a ſecond ſort of Delatour & preferrers vp of crimes, Pia z Pancgy: 
which deale more openly then the former. And we finde alſo in de Traians, 
law, two kindes oftheſe. The firſt be a kinde of (al/amniatonrs 
or Sycophants, that preferre publikely (yet vmder other mens names A 5 
andperſons by them ſuborned and excited) ſome criminallmatter a= © 
gain any perſon. The other ſort be thoſe, who (for gaine or re- 
ward) do in their owne names, prefeite vp criminall and pœnall 
matter againſt others. And of theſe, ſome doe inſorme of con- 
ceiled landes or goods; due and eſcheated to the common trea- 
ſure of the Crowne; yet ſuppoſed to be deteyned wronfully, by 
any others. And theſ: by the Cinilllawe * ate ſaid tobe odions and | 2x vara C.de 
hated of other men; becauſe they doe it for no duetie to the Prince 
or common weale; but ypona greediedefire, to enioye to them 
ſelues, part of the gaine by others loſſe: being (by that law)ſome 
time a third, and ſometimes a halfe part of that, which they finde 
(in trueth)to haue bin deteined by wrong, intruded vpon, or vſur- 
ped. Others be mentioned there alſo, who 771 informations 
againſt offenders of ſuch lawes, as do inflict mulctes & pecunia- 
rie penalties for the offence;ypon hope of ſuch gaine,as(by thoſe 
Jawes) is aſſigned to come yntotheir ſhare. This kind of De/ators 
in this Realme, we call /»foxrmers, or Promoters: though their : 
proſecuti6 in this Realme do much participate(as afore ĩs ſhew- 750 
ed) with that, which is called ex Officio promoto, & in that reſpect, 1 
be greatly priuiledged. Among the Rimianer ſuch were cal- 
led Quadraplatores , becauſe commonly the fourth part of the 
penaltie, was awarded vnto them. So that by like reaſon our In- 
four mers may be called in Latine — — when they haue 2 
third part; and Daplatoret, when they haue the one lalfe, as the 
haue in e „ 

In vchat deteſtation and hatred this kinde of menſ( though not 
altogether vnneceſſarie) were had amongs the old Romane, this 
ſaying of Q ain/i/a doth manifeſt, 5 Ad deferendos reos pramio i Quinei. ib, 
duci, proximum eft latrocinio, To be induced for reward or game, to riti, cap, 
pre ferre criminall matter e next akin On 


— 


x 


l. Nulli. in fine, 
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And in deede, Delatourt were farre more ſtomacked, and ma- 
ligned , then other eAccuſomrs , as may bee 1 by 
© 1.3,Cde Ma theſe places in the Ciuill la we. ee doe indge him that ac- 
lefic. cuſeth in ſuch a crime, to deſerne rather rewarde , then to bee 
called a Delatowr, And againe in another place: * Let not ſuch 
C.de. Eil  feare either the name or ſuſpicion of Delatours, 
— The laſt of thoſe wayes, by which a partie brings offen- 
ces into queſtion and diſcuſſing before a Iudge , is Accuſa- 
7 Thdor,vtine; How, It is called 3 Accuſatio ab Ad, & Canſſa : quia Accuſa- 
forus de eb. tar quaſi ad canſam vocah, There bee other wordes of neere 
* ſignification vnto this, yet not the ſame altogether, as 
flulare, when it is vſed with the ablatiue caſe, Poſtnlare aliquem 
crimine, inſumulare, incuſarr, and ſuch like, But there is a diffe- 
rence 8 wow this laſt , and — * is 0 
+ Servis in Iv are ſaide ¶ ſaiet e as bee our bet- 
1 — to accuſe thoſe, that be onr equals or mferiours, But this 
s LQuiaccuſzre, difference is not much obſerued. This worde Accuſation is 
Sms s ſometimes ſo generally taken, that it ſignifieth an AZtion in a 
negaver.f. de Ciuill cauſe; like as, on the contrary fide, Aion is taken for 
 Accnſation, Tullie, pro Milonenameth it Actionem Perduelliomis, 
Bur molt properly it is called Accaſation, when it is intended 
in cauſes Criminal, _ 
We reade of im, and of externall, or outwarde Accuſae 
tions. 1 nota mans owne 2 Such 
© pronech ig. is the Accaſation en of by Salomon. Hee that « fait in 
verl. 15. 7 his 2— i inſt; or as the vulgar Latine uo hag 
dcth it, The inſt man, is the firſt Aecmſer of himſelfe. 
1, Externall, or Qurward Accuſation is either Prinate, or Publikg, 
Prinate is either betwixt enemies, or betwixt friendes. That 
prinate Accuſation and imputation which is oF enemies, 
is of three ſortes: either ſpitefull vpbraiding , called of the 
»Pluarchinyi- 1 Grocians by the generall name ? of wy, a worde alſo fit- 
= Public. ting cucry eAccaſation : ot reproche and reuiling called note 
-orcls Calumniation; that is, malicious or falſe wreſting of his 
enemies wordes or actions, to an offenſiue purpoſe, 
Priuate Accaſation of one friend touching another, is nothing 


els, but a friendly e om with him, that is ſuppoſed not to 
haus dealt hnglic or conſiderat of good end- 


% 
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ſhip, called an. of the Grecians, That Accaſation which is pub” 
kke, is either ciuillie moued, that is, for priuate amends vnto the 
partie grieued:or criminalle, that is, for ſome publike puniſhment; 
whether it be zinc, a or , And it is that Accaſation, 
which hete we eſpecially treate of. 

This publike eAccnſation, is ſometimes done ore tens; that is 
by bare worder without writing, which the Grecians doe expreſic 
alſo by the aforeſaide name of «is. But moſt vſually pablke 
eAccuſation is made by writing. That, which is conceiued in 
writing , in a more large fignification , conteyneth and rea- 
cheth euen vnto thoſe preferrings of crimes ſpoken of) 
that are done by Exception or Chalenge , by Complaint, or by 
Delation, And ynto this publike eAccuſation, which is of more 
generall acception , that definition of ¶ Ariſtal agrecth : viz. 
that it i a publike declaration againſt ſome , of inixries or crimes 
committed, But in the ſtrict and proper ſignification it is taken 
for that ſolemne Accnſation termed by the Grecmam hae, and 
alſo ſometimes «7944; when as this latter is not taken gene- 
rally, but for the molt eſpeciall kinde thereof onely. 

The effect of this eAccaſation , when the crime declared is 
proued to bee true, and by arguments conuicteg; is called by 
the Grecians bun that is, (as the Latines doe expreſle it) Lindeate.f. — 


nere. 
There is alſo another different jon from the former, of 

the worde Acenſour, that is not hitherto touched: which is, when 

that worde is applied , ynto any, that teftifierh ſome 

criminall matter againtt another. And in this fignification , wee 

doe ſinde it yery * viſually taken in holy Scripeare , as ſhall "Vie =#k 

afterwarde more fully appeare. So in fundry ſtatutes of this 


4. and 
be 


witneſſes as are to giue cuidence(v ) 
partie conuented. Hereofwe haue diuers examples, and namely 


lacheſe wordes of a ſtatute, 2 pa 09 &c.or 4 1.B4 6412 
| ſuffer &c,mleſſe the ſame offendour &c. two ſufficient 
RRR 6 1 nn 
2 


I 
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14 An Apologie of certaine - Chaps; 
Where the witneſſes ſayings are called eAccnſation, & their De- 
poſitions, Confeſſion, Likewiſe inthe ſame Kings dayes, where it 
is thus prouided, * That noperſon ſhalbe convicted c c. for any trea- 
ſons &c. that nome be, or hereafier ſhalbe cc. vnleſſe wy; of= 
fendour be thereof accuſed by two lawful accnſers : which ſaide accu- 
ſers at the time of the arrai t of the partie accuſed (if they be 
then lining )ſhalbe brought in perſon before the partie ſo accnſed, and 
auome an — they bane to ſay again#t the partie , to 
prone him guiltie of the Treaſons or Offences, conteynedin the Bill of 
inditement, So that here, thoſe that giue cuidence to prooue the 
matter of the enditement (which muſt needes be the witneſles) 
are called Accaſers.which termein theſe & like ſtatutes, ſeemeth 
ro haue bin borrowed fromthe comon ſpeach of men (who of- 
ten vſe to ſay thus; Who is able to accuſe me of ſuch ox ſuch things? 


meaning, to teſtifie againſt them) rather then that the true pro- 


rietie of the worde was there followed, For /«i#Fice Brooke in 
is Abridgement teſtifietb, That the common triall at the Com- 
mon lame is by Inrie and witneſſes, and not by eAccuſers, So that al- 
beit witneſſes touching offences (by ſome ſtatutes and by vſuall 
ſpeeche of the vulgar fort) be termed eAcenſers : yet (by his 
opinion)they doe (in very deede) differ much; in that the one is 
(as he ſaith) the triall of the Common la we, but not the other. 
The true difference betwixt them he there prooueth alſo out of 
the Ciuill lawe v pon relation made ynto him, by a Doctour in 
that facultie; and willeth it to be noted as a ſaying, which hee 
well allo weth. By the Ciuill laue (ſayeth he) ¶Accuſers be as 
parties, and not as witneſſes. For witneſſes ought to bee indifferent, 
and not to come till they be called. But accuſers doe offer themſelues 
to accuſe, For it is a good chalenge of a witneſſe to ſay; that hee was 
one of hu accuſers, nota. ; 
Nowe howe vnreaſonable were it, to admitte the teſtimo- 
nie of a partie in his. owne cauſc ? So that by the. Cinill lawe 
(by which this ptoſecution is molt properly handled,) Accu- 


. ſation (truely ſo called) is defined to bee, Ins w/ciſcends ſo- 


lenni & panals indicio , penas ac delifta : A right which the lawe 
yeelaeth to any of proſecuting crimes and offences for renenge and pu- 
wiſhment, by publique and ſolemne indgement . 

For the explaning wherof,we haue to note in this behalfe that 


crimes 


SLA M3. 
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crimes or offences be of two ſorts. Some — prinate, whereby a 
cõmon perſon onely, and no publi pens on, nor the tate of — 
Common wealth (otherwiſe then by conſequence) is offended. 
And this kinde cannot be praſecured but by the very party grie- 
ued, or by ſome of his kinne and propinquitie. And it may be vr- 
ged, either to the end of ciuilreuengeʒ that is, amends pecuniarie, 
called attio vel accnſatio criminalis ciniliter : or to the ende of a 
publique puniſhment, called accaſatio crminalis criminaliter mo- 


14. The crimes that be are thoſe chat be heinous,as more 

deeply touching the (tate of the whole cõmon wealth and pub- 

lique peace, then the former;and therefore may be proſecuted by 
tunt cuslibet 


any man, being called populares a tiones, qua compe 
populo * ſaning that certaine perſons, for eſpeciall canſer,are by lawe * L de LEY 
accuſation tobe repelled, — 

Vnder the word of ſolemme indgement,be three things conte. 

ned, and ynderitood,that ſuch an Accaſour mult yndergoe. Firſt 

he muſt preſent the name of the accuſed perſon in publique indge- lt * Linali.C,de 

ment, as an offender in ſuch a ſþeciall crime : Fe Thewinfth ſubſeribe ** 

his owne name, whereby he is ſaid vinculum inſcri accipere: 

And he muſt alſo be committed vmto the like cuſtodie and ward, that 


the Accuſed(mregardof the qualitie of the fault and dignitie of the 


Accnſewy ) is to ſeſteine, vntill the ſuite be finiſhed, By this bande of 
Inſcription or Subſcription, the Accuſour bindeth — to pro- 1 |. quictimen, 


— ſete and profeſſeth withall, that if he prone not the Crime, —— 


which he layeth againſt the Accuſed; then he himſelfe will and ſhall 
endure the ſame puniſhment ; that ſuch e it is in deede 
committed) doth de 
How vnuſuall ſocuer this be among vs, or chow ſeuere this 
courſe o ee may ſeeme vnto ſome: yet do we find the 
equitie of it in Scripture , and that it is to be inflicted vpon ſuch, 
that calumniouſly impure falſe crimes ynto others. /| 44. 
gent inquiſition (la an che . found by the I. —— 1..— 
— 15 22 hath given falſemieſe ſſe againſt his brother, then 
ſhall ye dee unto him, as 5544 ht to doe vnto bis brother, pe. 
Thine eye ſhall haue no c hs at life for life, eye for eye, toothe 
for toothe, hand for hand, foote for 5 wo How much more then vp- 
on a wilfull Accuſer, which calumniouſly ſeeketh for reuenge 
fake , ypon an yntrue eAcenſartion ſo knowen vnto himſelfe, to 
Dd 3 bring 


1 %. T's 


20 Cu Adologie of certeine Chap. 5; 
Di. bring another man into ſo deepe danger? An *cxample here of 
we haue, in the ſtoning ofthe two Elazrs,that calumniouſly ac- 
cuſed or witneſſed againſt Suſanna, This pœna taliomis, or retalia- 
tion is alſo allowed — ſundrie eccleſiaſticall writers in like caſe: 
| * Fyiſtz.adE- as by Extychianns, and 3 Sixtiu, auncient Biſhops of Rome. For 
=p" witneſſes be ſometimes compelled to beare witneſſe, who per- 
2.ca.4.2d F c haps may ſlippe by affection, inconſideration, ot want of remem- 
pos Oriental, hrance: hic is therefore more excuſable in them, then in Ac- 
cuſertz inſomuch as theſe Accuſers come willingly, without any 
1. nemo excitation of others, to doe it. For nemo inuitus agere vel * accu- 
_ os fare compelltur: No man is compelled to bring an Atlion or an Ac- 
* L-Manichzos, coſation,ſauing, in cipecial caſes, as* in Hereſte. Ommes enim bere- 
| * ticum prodere atque accuſare debent : and in Treaſon alſo thus 
farre , that he which doth not at leaſt reueile it, (though a man 
be not bound to proſecute therein as an ¶Accuſer) is ro be pu- 
niſhed, as pattaker of the Treaſon, But this /nſcription, ad p- 
nam 7. A the aan yo if he be not able to 
En. ff de priu. prooue his Accuſation; & © not required in Accuſations of prinate 
7g — whether they be 5 far pro- 
ſecuted, 
Here perhaps ſome will marucile , how this 5 of 
Crimes by way of ¶Aecuſation, coulde be fo vſuall, as it was (in 
former times ) in the commoa weales of eAthens, Rome, and 
ſuch like, inſomuch as it became (there) to be the moſt ordi- 
narie meane of all others, to bring Crimes and offences into 
queſtion : conſidering the great troubles and dangers, that by 
Lawe, did accompany the Accuſers. Such therefore are to vn- 
derſtand , that fewe or none eAccaſers would deale ſo vnconſi- 
deratly, as to vndertake it, vntill they thought themſelues ſuffi- 
ciently furniſhed with witneſſes and other proofes, able to con- 
uince them, whom they accuſed, Next, they are to remem- 
ber, the vſe of it to haue bene greateſt in populate Common 
weales, where the teadieſt ſteppe toattaine vnto moſt honou- 
rable offices and dignities (next ynto ſeruice in warres ) was 
to be able to ſpeake and deliuer their mindes eloquently be- 
fore the whole people; who were the ſoueraigne Iudges (in 
moſt of thoſe cauſes ) eichet by way of Accuſation ot els in De. 
fence of others, being by Accuſation called into dangerous gun 
on 
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ſion of their lives, limunes , honour, libertie, countrey, or of 
their goods and landes. Thirdly, that whenit was in moſt fre- 
quent vie, the people were heathen, and vninſtructed in the true 
knowledge of God: ſo that they thought, to put vp an iniurie 
done either to themſelues, or to their friendes, to be great pu- 
fillanimitie , and a token of a baſe minded man; and to be (in 4 
deede ) a vice very diſcommendable, euen as the contrary vice 
thereunto is; viz. of doing Iniurie. For ſo * Aritorle teacheth Ons 
in his CMorall pbuloſephie. In which reſpeR, all danger to them- 
ſelues, was the leſſe regarded by them, Laſtly, _ thoughe 
themſelues bounde in Giri tetmes of duetie, no leſſe to perſe- 
cute and to plague their enemies by all meanes, then they wete 
to doe good, and to ſhew Undeneſſe vnto their friendes, There- 
fore the ſame * Philoſopher makes this to be a good — 2 
and conſequence; Wee wat doe good to ou endet; t o ** 
we muſt hurt and annoy aur enemies. But Chriſt refuterb this hea» 
theniſh opinion inthe Goſpel, Aatib. . werſig;z. & 44. 

Now for fes of that wee haue ſaide in this behalfe,we 
are furniſhed of them out of the graueſt writers among the 
Greekgs and Latines, Plutarch ſaith thus : Pabligue Iudge- 1 Tu 
ments and Accuſations haue bene of long time ordeined, to 1h en- Bt 
tent young —_— be bredde vp in the ſtudie of Eloquenee ; and 
that they might thereby be excited to the valonre of a brane minde: 
that like as dogs of the beſt bende by natural tnſlintI doe at farſt ſight 
fierceh aſſaile wilde beaſtes : enen ſonoble youthes ſhomld be hy 
and inflamed with great conrage thus by accuſations to ſet pon lewde 
and enill member: in a Common weale. To like purpoſe writeth + N. 5.15; 
O nintilian; Crediti ſunt clari Innenes, ob ſclem dare Reipnb. ma- 7. 
lorum Cintum accnſationem - quia nec odiſſe mprobos, nec ſumulta- 
tem prouocare, niſi ex fiducra bone mentis videbantur. Tullie aſſig- 
neth three ſeuerall motiues, whereby without any diſcommen- 
dation in thoſe times a man might be dra wen to become an Ac- 
cnſer of others. A man may be well induced ( faith he) to bean Cie oc 
Accaſer, either Pictate, in a durtifull care : by neceſſitie; or eli by 
reaſon of his yeeres. If hee willi n 
his Pietie : If be were commanded, then unto neceſſitie : If m bope to 
attaine glory and renowne , I aſcribe it to his youth, But pom any 
ther occaſion io das it , doth rather deſerne rdf arcs, thes pardon. 


He 


8 An Apologie of certain Chad. 

He alſo elſe-where teacheth, for what ende we may enter into 

*Cie,l.z,0ffic, Accuſation of others, Of accuſing, we are not, (ſaith he) romake 

as it were an d ſuall trade or profeſſum; neither are we at any time to 

doe it, but either in behalfe of the Common weale, as the two Luc ulli 

did; or for our neare#t friends and alles, being tyrannonſly, and pite- 

ouſly oppreſſed,vhom we haue receined to our patronizing ,as Nl. Ca- 

to, Cn. Domitius, and others did: or els but once onely, as happely in 

our flouriſhing youth, for attaynmg honou thereby. But it ſeemeth, 

that the chiefeſt ende among the reſt was, for procuring with 

the people plorie & reputation of eloquence vnto thẽſelues. For 

puleius in 2. ſo Apmleine an auncient writer teſtifieth,where he * ſaith thus. He 

Aar not accuſe me for to procure vnto himſelfe glorie, as CM. Anto- 

nius did Cn. Carbo cc. For it was vſmall (ſaith he) withyong men of 

greateſt ripeneſſe in learning , for their commendation to undertake 

to accuſe others, thereby to gine an experiment of themſelnes in Iudi- 

ciall Courts , to the entent, that at ſome notable Indgement or ar- 

raignement they might become knowen vnto the multitude of Citi- 

cent. Yet this Cuſtome, which in olde time was permitted vnto yong 

beginners, to ſet out thereby the forwardneſſe and ſharpeneſſe of therr 

witresgs long agone (ſaith he) growne into diſuſc. But what might 

be the very true cauſes of the giuing ouer of ſuch eAcenſations, 

it will not be amiſle here alſo to examine, as being very requi- 

fite for the perfite vnderſtanding ofthe nature of it, and of ſome 
other diſcourſes following. 


CHAP. IIII. 

That the proſecution of crimes by way of Accuſations in moſt places 
forbidden or growne into diſuſe : the reaſons hereof be partly the 
dangers to the Accuſers, and partly the Hatefulneſſe 7 that 
courſe. Therein is alſo declared whether all Accuſation be vn- 
lawfull ; and certaine points delinered to be ob ſerued by all them, 
that will accuſe others, 


Tis very aſſured, that how vſual ſoeuer it was in 
thoſe populare Common weales; yet of very 
long time it hath not, nor is now practiſed 
in moſt ciuil Common weales or kingdomes, 
that I haue read of. But in place thereof, is 
come either proceeding of meere Office, or 
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els ſome way mixt, of that proceeding, and of 
proſecutiõ by a . is not — to be — ae Pn 
cuſer. 

F Firſt in this kingdom how rarely Appeales be brought and 
proſecuted againſt any ſuppoſed offenders, ſauing murderers, & 
thoſe{carſe two in an age, euery one but of meane experience 
knoweth. I doe call to mind one Appeale of robbetie brought by 
Denet Smith againſt Giles Rufforũ in the beginning of Queene 
Mariesraigne; as appeareth by the — of a Statute, 2 & 

3. Phil. Marie,c.17, And this kind of proſecution of Crimes, 
though of all thoſe which we haue, it reſemble neereſt the ¶Ac- 
caſation practiſed amongſt the olde Romanes and others: yet in 
ſome points it doeth alſo ſome what differ from it. 
In Flanders all Accuſation is altogether inhibited. In the king- 
dome of Naples it is onely permitted ynto thoſe, which in that Clan. q. 10. 
ſort will proſecute ſome iniurie or enormitie,done ypon them or 
theirs, In the * Venetian common weale, it is wholie forbidden * Decianus, 
ynto priuate perſons to eAccyſe : ſo that the care of proſecuting 
offences, is wholie left to the publike magiſtrate. [nu France none 
but the kings generall Atineiu (whereof there be three) may take 
pon him to be an Accaſer : and yet thoſe not properly ſo to bee : Gul.Bened,in 
called, And this reaſon isalleaged by a — writer in Law, of gun an 150. 
that nation; Leaſt too great opportwnitie of calummiation and 7 op= deteſtam, 
preſſing the meancit by the power of the mightie, ſhowld thereby be gi. 
nen; and for retaining of publike tranquillitie in the kingdome. It is 
teſtified by a graue & learned Ciuilian writer, (that the ſolemne : Clan li, x. 
maner of Accuſation mentioned in the Cizilllaw ofthe Romanes, * 
is almoſt generally now growen in diſuſe. | 
The chiefeſt cauſes of ſuch diſuſe thereof (as I doe conie- 
ure) hath growen by theſe two wayes. The firſt, becauſe it 
is ſo full of danger and trouble: The ſecond, becauſe it is and 
hath bene ſoodious and abhorred of moſt men in all ages. The 
danger and trouble may be conſidered at the beginning of the 
ſuite :in the courſe of proſecuting it; and vpon the euent which 
may enſue of it. 
At the entrance ofthe ſuite, vpon the ¶ Acenſert inſcription 
(which contained the hamonuſneſſe of the crime and the time of com- lic C. de a- 
mitting it) the eAccuſer was by and 1 0 * 1 
e militudi- 


militudinem, habita tamen dignitatis aftimatione; to bee commit. 
ted to the like ſafe cuſtodie that the defendant mas; regard alwayes 
l.Quictimen, Geyng had to his dignitie. Fe was alſo then bound with, good Cantie 
C.Quiaccul.non gy of ſuerties to proſecute the ſuite, Much like to the firſt of theſe 
> = we AEM. was that lawe which was eſtabliſned by Crem the lawe-giuer 
Bulgar. vnto the Bulgarians ; whoprouided that none accuſer haze 
audience ginen, vntillbeing bound and _ to the torture, it were 
by bis owne examination found out, vpon probable grounds bug 
accuſation reſted, ; 
In the courſe of proſecution much trouble may grow vnto 
; Carer. deHz- Accuſers, eſpecialh in the crimes of Treaſon or Hereſie. For in both 
rel.conl.117- rheſe,not onech the defendant, but the Accuſer alſs i ſubieft to exa- 
mination by torture, vbi non ſubſunt indicia,where noplaine or pro. 
bable matter appeareth whether of them ſaieth truer. 

The /nſcription alſo (aforeſayd) bindeth the Accuſer to endure 
| ſomepuniſhment, pon detection of any raſhe or undue practiſe in the 
„dsc. Accuſation. This raſnneſſe ( or lewd ptactiſe conſiſteth in three 
Turpiiaaum. ſeuerall points, and euery of them ſubiect to their 8 
The firſtis, when the ¶Accuſer doeth præuaricari, that is, collude 
with the defendant m dealing againſt him : Dicis cauſa, & pro for- 
ma tantim, for faſhion ſake ; perhaps to keepe others from it, as 
by ſuppreſſing or concealing the beſt proofes, and by admitting 
offalle and ſlender defences brought and alleaged in the defen- 
dants excuſe, The ſecond is, when he doeth Tergiuerſari, that 
is, give ouer and deſiſt from his proſecution,upon corruption, &c. The 
loc in Clem. laſt is, when hee doeth Calummiari, chat is, wilfulh 5 impute falſe 
1.de ſemen. & crimes vnto the defendant, which hee cannot proone ; or make any 

re 1udicat. * | 
yniuſt petition, or by any other meanes deale deceitfully & ma- 
liciouſlie, This may bee reſembled tothat which wee call at the 
Common lawe Conſpiracre; ſauing that onely damages in mo- 
ney be giuen thereupon. And this — doeth fall out chieflie, 
and is diſcouered vpon the euent ofthe ſuite, when it is brought 
/ to an ende. For if the Accwſer be pronounced guiltic of ſuch Ca- 
 tummiation; then muſt hee endure the ſame puniſhment, which 
the accuſed partie ought to haue ſuffered, if hee had bene found 
guiltie; called by Ariſtotle , and by others pn taliamis. 
This appeareth by the Craillawe,and is allowed alſo by the 
Eccleſiaſticall,By the Cwill,as namely by the Conſtitution = the 
mpe- 
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Emperors Honorius and Thradeſſuu, Where it is ſaid to an Accnſer; 
Nec impunitam fore noxerit lcentiam mentiendi, cum calumman- * |.17.C.deae- 
tet ad vindictam poſcat (militudo ſupplicy . Let him not thmke hee —" 
bath free libertie giuem falſlie to accuſe others, & that without puniſh- 
ment ; _ comrſe of [uſt1ce requireth that for due remenge Ca- 
lummiators dos ſuffer the like puniſhment, which they wninſtly would 
laue brought wpon others, 
It is alſo allowed by the lawe Ecclefiaiticall. For, Calummi. * Bass 

ator ſi in accuſatione defecerit, talionem recipiat. If an Accnſer bee chiegic, 
found to calummniate, let him rec erus the puniſhment due to the crime 
imputed. 3 O ui non probaxerit quod obrecit ; nam quam ipſe in- Hadrianus 2.9 
tmlerit,patiatur, He that prooneth not his accuſation, let bum ſuffer the * © 
ſame puniſhment, into the danger of which hee brought another man. 
And tothe +veric ſame effect did Sirras an ancient biſhop of! dn <4. in 
Rome write to the biſhops gfthe Eaſt partes. Yea, beſides tbe 
like penaltie, it was decreedin a Councill, 5 that the eAccuſer * cone 
that fi 22 ſhould bee excommunicate. If the Accmſer cam In. Bom. ss. 
not (ſaieth the Canon of the Councill) prooxe by witneſſes that 
which hee obiefleth ; then let him endure that excommunication, 
which the partie accuſed ſhould baue done if hee had bene connifted, 
Neither can this be thought too grieuous for him, that willing- 
lie and malic iouſſie without juſt cauſe, will conſpire againſt an 
other: let him impute his puniſhment to his own follie.-Aclor de- 
bet venire paratxs. Beſides the like puniſhment; ſuch an Accuſer 
by the old © Canons, was alſo pronounced an infamous perſon, 

But from the grieuouſneſſe of thispxnatalions, or for Ca/nm- 
niation . all pablibe Officers (who ? by vertas of their of. l xoſt legatum. 
fice are bound to Accuſe ) bee cleerelie freed and exempred. Such 425 quibus 
are called eAdmocati, & Promotores fiſcales, & regy , The huge — 25 
Attornets or Solliciters generall. The reaſon hereot was, becau 


© penult. fl. de bo- 
they did not of their owne voluntarie will, or for revenge, as or- er. 
dinaric Accuſers vndettake ſuch proſecution; but for the be- 
nefite which redoundeth to the whole common wealth by the 
puniſhment of Offenders. Beſides. they were not to reape any com- 1 
moditie or gratification thereby * unto themſelues by part of the penal» | A gu gan, 
tie or fine; whereby they might bee corrupted or drawen to doe more Le 
thiotherwiſe were expedient. And therefore in both theſe reſpects a 
ſuch are freed from all ſuſpicion of wilfull Ca/mmiation, or te- 

Ee 2 uenge- 
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uengefull bringing of men vnto a dangerous queſtion and triall. 
Thus much how perilous this Accwſation is. | 
How hatefull it is vnto others, and deteſted of moſt men, 
- Fforonewillinglic (as with delice) to become a pablike eAccn. 
Anh. C. I. polit. ſer; may appeare firſt by the reſtraint thereof. Ariſtotie ſaieth, 
cap. That m a well ordered commonweale, e Accuſations ought to be mo#t 
rare. That very lawe (by authoritie whereof it was moſt vſed) 
„Los accuſ, Prouideth, That it ſhall not be lawfull at any time for a man to ac- 
LAbg. caſe more then two. And an Accaſers voyce is called an abhomina- 
onid.C.quiac- ble or deadlie veyce, eſpeciallie his that will eAccaſe the maſter 
cul. non poſlunt. of that familie where hee is commorant , Let ſuch an eAccuſers 
3 1.36, C. ag breath ( ſaieth that lawe) 3 in the very beginning, before it be heard, 
c be ſtoppedwith a ſword, Vocem enim funcſtam ampur ari oportet,po- 
tiut, qua 1. 
hermore, it is naturallie giuen to vs all, to pitie euen 
ſtrangers when they bee brought into danger and diſtreſſe by 
others; and in ſort to abhotre them that doe wilfullie procure 
+ CicproMu- it, They ought (ſaieth Tlie in this behalfe) * to weie with them. 
tens ſelnes that an ¶Accuſation is no meane matter, but 2 impor- 
tance, It ts much for a man to addreſſe humſelſe unto that, where 
hee may caft another ont of his countrey, or take him out of this life; 
who both ſt andes defended by himſelfe and by his friends, yea and by 
ſuch, as be meere ſtrangers unto him. For wee all willinglie runne to 
helpe to keepe off dangers : and when a man is called into triall for 
his life, libertie or Countrey (if he bee not a very enemie unto vn) 
wee doe tender and yeeld unto him the good offices, wiſhes, and ende- 
ur of mo#t 22 friends ; albeit in deed he bee a meere ſtranger 
Unto Os. 
How hardlie Tale himſelfe (though ſometimes he vſedit) 
thought hereof in the time of his age, this ſaying of his decla- 
Aal. a Ohe. reth. 5 It is the part of an hard hearted and cruel man, yea rather 
of no man, to bring manie into danger Capitis, of their lines, liber- 
tier or countrey , For beſides that it is full of perill, enen to the gAc- 
cuſer lc; it ts alſo very infamous for a man to bring pon 
himſelfe to be termed an eAccaſer. Neither can it poſſib Nn 
without great wickedneſſe, that a mam for filthie lucres ſake ſhould 
turne eloquence (which was deniſed for the belpe and preſernation of 
men) unto their plague and viter oxerthrow. 
This 
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_ This courſe was ſo hatefull, that oftentimes ſuch as purſued 
it, were vpbraided with it as odious. For CMamercns Scaurus 
1 when he accuſed Sciamu, hauing this caſt in his teeth, ſought to Tcl j. 
excuſe himſelfe by the examples of their forefathers, that bad, done Anvalium, 
the like. But Cornelius Tacitus (who reporteth this ſtorie) iud- 
geth it to be an infamons endewor whereby noble families are greath 
tained and diſhoneited. Seneca reporteth * that vnder ibi, gu... 4, 
che Emperour, this rage — 0s 5. (for ſo he termeth it) benefic. 
was very rife : and ſayth, that it did waſte that Common weale(enen 
in that time of peace) more then any ciuill and inteſtme warre zwbich 
they had among ſt themſclues, had done in times by paſt. 
And not onely theſe Heathen men, but the Fathers of the 
Church, had it alſo in like deteſtation, that a man by eAccaſati- 
ons ſhould be ſo carefull to bring other men into danger; which 
3 $, eAnguſtine therefore among others greatly reprehendeth. : Augvit. k , 
And he ſaith in another place thus: Al matters we ſafe And Rl. 
fer any nd:gnitie, are of two ſorts : The one ts ſuch as cannot be re- mone Domini 
ſtored; the other which may be. Now for that which cannot be reſto-—- 2% 
red, we ſecke ſome comfort by taking revenge. Bur (alas) what doth 
it auaile thee, if thou being ſmitten def faite againe, or that ano- 
ther doe it, to renenge thy quarrell? Mill that hurt which i in thy bo- 
dy, be thereby healed? Which ſeeing it cannot be truely ſaid, it muſt 
needei be, thut all theſe renengements proceed but from an hanghtie 
and a proud heart. In this regard, olde Canonsdo call Accnſation, s e. si quis epile. 
Genus illaudabilis intentions, a kmde of diſcommendable endenour . 
or ſute. The reaſon whereof is, for that it is done (for the moſt 
part) vpon a reuengefull and wrathfull minde, whatſoeuer be 
pretended otherwite. a man to excuſe this ſhall thinks that here- 
in he pleaſeth God, ® for that be accuſeth offenders; ſaying, that be « anacterey.e, 
doth it for their reformation and amendment; this man (as is teſti- de opreſ epiſco- 
fied) labour eth but vamely, and is indeed carried with a ſting of ma- - 
lice, rather then heat of charitie. So that beſides the danger to 
himſelfe, we ſee how odious a kinde of proſecution, eAccuſation 
hath bene holden : and therefore we are not to maruell, thatit 
is cither recalled by contrary lawes (as in moſtplaces) or grow- 
en in a maner to an vniuerſall diſuſe in the world, 
Hereupon, and perhaps alſo vpon occaſion of certaine pla- 
ces of Scripture, ſome may gather = the courſe of Accuſation 
e 3 is 


o 
= 
= 
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| is alcogether vnlawfull to be vſed by any Chriſtian, In deed, 
t Leu.cap.r9. thus it is written in Leniticus . Thou ſhalt not land againſt the 
ys id. blond of thy neighbour; I am the Lord. eAnd a little after. Thou 
ſhalt not auenge, nor be minde full of wrong againſt the children of 

thy people, but ſbalt lone thy neighbour as 22 [ amthe Lorde, 

Becel Likewiſe Jeſu the ſonne of Syrach ſaych : 3 Be not angry for any 
Ee BF wrong with thy neighbour, and doe nothing by iniurious prattiſes. 
Munk. j vs In the Goſpell wee are thus commanded : *Ye hau heard, that 
& 39 it hath bene ſayd; an eye for an eye, and a tooth for a tooth. But I ſay 
wnto you , reſiſt not euill; but whoſoencr ſpall ſmite thee on thy right 

s Verſ44ibid. cheeke, turne to him the other alſo. Againe, Lone your enemies; 
bleſſe them that curſe you; doe good to them that hate you, and pray 

for them which hurt you, and perſecure you. Which commande- 

5 Lukecap.s, ments are alſo repeated by © S. Lake. And to like purpoſe 7 ſayth 
— 1, S. Paul. There is vrterꝶj a fault among you,becanſe Jegoe to law one 
with another, Why rather ſuffer ye not wrong ? why rather ſuſteme ye 

not loſſe ? 

Tl it may not be denied, but that the pregnancie of theſe 
placesis ſuch, that all proſecution of priuate iniuries or crimes, 
done ypon reuenge, malice, enuie, — aine, or any 
ſuch like particular reſpeR alone, is heereby condemned. For 
in ¶Accuſation it is firſt required, that a reuengefull minde be 
wanting, which is preſumed to be preſent, when the iniurie pro- 
ſecuted is but private, and ſuch as is not ſubiect to reſtitution, 
according to the former diſtinction repeated out of S. Augu- 
ftine, Secondly, it muſt be done vpon a good zeale; to the en- 

1 tent the offender may be —_— ” — not der by the 

ußuft. in ler. cuill example. For by t wordes of the Goſpell. ſuch puniſhment 

Bi OOTY of (anne, as ron ot 7 — 10 — — that is 4 

» Auguſt.ibid. part of mercie, ſayth S. «Auguſtine. And ( ſayth hee)? holy men 

bane puniſhed certeine (innes enen with death, both to ſirthe profi- 

table feate into the lining, and that the death it ſelfe might not hurt 

them, who were puniſhed by it, but the ſame dimmiſned, which was 

b like rather tobe encreaſed in them, if they ſbonlde haus liued longer. 
i | Thirdly, Accuſation by a Chriſtian ought to be referredonely to 
I'S - the publike benefit of the Common weale,Inthis behalfe Plato 
| i f (being but an heathen Philoſopher) hath a very ſeuere ſaying. 
4 42 in Bu- 3® % i an holy thing (ſayth hee) to draw them into iudgement, that 
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haue committed any murther or ſacrilege, whether it be thy 45 — 
mother, or any other whoſoener, that hath ſo : ſoit be done 
for this end, toridde the Common weale of them, as of a contagious 


29 


plague vnto it, Laſtly, Accnſation may not be vſed for gaine 


and lucres ſake, For ſuch Accaſers eſpecially are odious to all 
men. Another heathen writer could ſay thus heereof: The wſe 
of this gainefull and blondee eloquence, is ſþrung vp of late times by 
corrupt ; and was deniſed (as one Aper was woont to ſay) 
but in ſtead of a iancline or dart to thruſt men thorow with © In locum 
teh repertn. 

So that if men could keepe themſelues ſtrictly within theſe 
former boundes; then proſecution by Accuſation would neither 
be ſo perilous to the Accuſer, nor yet ſo hurtfull ynto others, 
but that it might ſtill haue a tollerable and profitable vſe in 
Chriſtias Common weales. And then, that which Tae wri- 


a five 
— 


Orator, 


teth, might haue place, where hee ſayth; that it is profitable to * Pros, Roſie 


b une many Accuſers in a Common weale ; yet ſo, as that men be not 
abuſed by ſuch Accuſations, And thus much for proſecution of 


crimes by a partie. 


CHAP. V. 

Of the ſenerall acceptions of this word Officium : the /ignification of 
bore —— ordiharia & — 

Cognitio ordinaria or ua, & extraordinaria : the rea 
why Enquirie by Office came in place of Accuſation: En- 
quirie generall and ſpecial: pine ae ex officio nobili ſi- 
ue meto, mixto, & promoto : and the prixeleges of proceeding 

ex mero officio, aboxe the other. 

#5, [<4 Ow becauſethe aforeſaid Camtions be ſo hard 
e ¶ to obſerue, and for that Accuſatiom is ſo odious 
s andof fo perillous conſequence (albeit theſe 
I foure points were kept) incaſe either the Ma- 
\ 7 giltrate or people (among whome wee liue) 
* ſhould not ſo conſtrue our doings, as perhaps 
we doe ſincerely meane them; therefore where there be ſo ma- 
ny difficulties incident to eAccuſation, leſt crimes and offences 
ſhould remaine wholly vndiſcoucred, and ſo vnpuniſhed, tothe 


great detriment of the whole body of the Common weale and 
Church: 


— 
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is alcogether vnlawfull to be vſed by any Chriſtian. In deed, 

Ten. esp. ia. thus it is written in Leuiticus: * Thou ſhalt not ſland againſt the 
Fus nid. blond of thy neighbour; I am the Lord. And 4 little after. Thou 
ſhalt not anenge, nor be minde full of wrong againſt the children of 

thy people, but ſhalt lone thy neighbour as thy ſelfe ; [ am the Lorde, 

3 Beclefiaflicus Likewiſe Jeſu the ſonne of Syrach ſayth: 3 Be not angry for any 


cap,10,V,6. wrong with thy neighbour, and doe — by IMGT TOMS prattiſes. 
+ Marth.5.9.38 In the Goſpell wee ate thus commanded : *Ye haut heard, that 
& 39 it hath bene ſayd; an eye for an cye, and a tooth for a tooth. But I ſay 

vnto yon, reſiſt not euill; but 2 poem ſhall ſmite thee on thy right 


ver. Ac bid. cheeke, turne to bim the other alſo. Againe, 5 Lone your enemies; 

bleſſe them that curſe you; doe good to them that hate you, and pray 

for them which hurt you, and perſecute you, Which commande- 

5 Lukecap.6, ments are alſo repeated by S. Lulę. And to like purpoſe 7 ſayth 

— S. Paal: There is viterly a fault among you,becanſe ye goe to lem one 

ee. withanother, thy rather ſuffer ye not wrong ? why rather ſuſteme ye 
not lofſe ? 

Ty it may not be denied, but that the pregnancie of theſe 
places is ſuch, that all proſecution of priuate iniuries or crimes, 
done vpon reuenge, malice, enuie, vaine-glorie, gaine, or any 
ſuch like particular reſpeR alone, is heereby condemned. For 
in ¶Accuſation it is firlt required, that a reuengefull minde be 
wanting,which is preſumed to be preſent, when the iniurie pro- 
ſecuted is but private, and ſuch as is not ſubiect to reſtitution, 
according to the former diſtinction repeated out of S. eAugn. 
fine. Secondly, it muſt be done vpon a good zeale; to the en- 

NO 0s SY rg the offender may be Dee 3 — — not 2 by the 
uguit.in'&. euill example. For by t wordes of the Gofßpell, ſuch puniſhment 
. of ſane, an, wr 7 2 6 not forbidden; Br that ts 4 
» Auguſt.ibid, part of mercie, ſayth S. «Auguſtine. And ( ſayth hee)? boly men 
bane puniſhed certeine (innes euen with death, both to ſirihe a profi- 

table feare into the lining, and that the death it ſelfe might not hurt 

them, who were puniſhed by it, but the ſine dimmiſhed, which was 

like rather tobe encreaſed in them, if they ſbonlde haue lined longer, 

Thirdly, Accuſation by aChriftian ought to be referredonely to 

the publike benefit of the Common weale. In this behalfe Plat 

| (being but an heathen Philoſopher) hath a very ſeuere ſaying. 
a in Bu. 39 [2 i an holy thing (ſayth hee) to draw them into indgement, that 
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bane committed any marther or ſacrilege, whether it be thy ”_ 
mother, or any other whoſoener, that hath ſo offended : ſo it be done 
for this end, to ridde the Common weale of them, as of a contagious 

ue vnto it. Laſtly, Accuſation may not be vſed for gaine 
and lucres ſake, For ſuch Accuſers eſpecially are odious to all 
men. Another heathen writer could ſay thus heereof: The vſe © Wnt, fue 
of this gaiuefull and blondre eloquence, is ſprung vp of late times by Omer. 
corrupt cuſtome ; and was deniſed (as one Aper was woont to ſay) 
but inſtead of a iaueline or dart to thruſt men thorow with : In locum 
teh repertuu. 

So that if men could keepe themſclues ſtrictly within theſe 

former boundes; then proſecution by Accuſation would neither 
be ſo perilous to the Accuſer, nor yet ſo hurtfull ynto others, 
but that it might (till haue a tollerable and profitable vſe in 
Chriftian Common weales. And then, that which Tullie wri- 
teth, might haue place, where hee ſayth; that it is profitable to * Pros, Roſie 
b ine many Accuſers in a Common weale ; yet ſo, as that men be nb 
abuſed by ſuch Accuſations, And thus much for proſecution of 


crimes by a partie, 


CHAP. V. 

Of the ſenerall acceptions of this word Officium: the ſignification of 
Inquiſitio; Quæſtio; Crimina ordiharia & extraordinaria; 
Cognitio ordinaria or perpetua, & extraordinaria : the rea 
why Enquirie by Office came in place of Accuſation: En- 
quirie generall and ſpeciall. — ex officio nobili ſi- 
ue mero, mixto, & promoto : and the priuuleges of proceeding 
ex mero officio, aboxe the other. 

5: } Ow becauſethe aforeſaid Camtions be ſo hard 

N co obſerue, and for that Accuſation is ſo odious 

Sd of ſo perillous conſequence (albeit theſe 
F foure points were kept) incaſe either the Ma- 
E giſtrate or people (among home wee liue) 

* ſhould not ſo conſtrue our doings, as perhaps 

we doe ſincerely meane them; therefore where there be ſo ma- 

ny difficulties incident to ¶Afecuſation, leſt crimes and offences 
ſhou!dremaine wholly vndiſcouered, and ſo vipuniſhed, to the 


great detriment of the whole body ofthe Common weale and 
| Church : 


— — nn 


30 An Apologie of certaine Chap. r. 
Church: It was very neceſſarily prouided in moſt places of the 
world, to haue the Judges office by Enquirie to ſupply this want 
and ſcarſitie of ¶Accuſers and parties, which is the other gene- 
tall meane afore ſpoken of, whereby offences may be brought 
into queſtion & examination. The Office or duetie of the /nage, 
is the cauſe efficient of this proſecution : and Enquirie is the pe- 
culiar effect and act, which in Criminall matters that cauſe pro- 
duceth ; or the courſe whereby the Office doth proceed; and is 

that kinde of proſecution, which is counterdiuided againſt Ac- 
cuſation, and proſecution by a partie. | 
The word Oſficium in the Ciuill law (from whence it is taken) 
' hath diuers acceptions. It ſignifieth either ↄrmate dueties and 
thinges of conueniencie to be regarded and practiced, in the _ 
common life and ſocietie of man with man; or els ſome more 
publike function. And in this latter GE wereade of itto 
be taken two wayes. By the firſt, for a miniſteriall function vn- 
to ſome Court, hauing iuriſdiction. And by the ſecond, for the 
power, authoritie, or iariſdiction it ſelfe of the Court, I doe ob- 
ſerue three ſeuetall miniſteriall functions termed in the Ciail 
lawes by this name Oſficium. The firſt are thoſe perſons, that 
were publikely appointed to preſent crimes vnto the Magi- 
add ſtrates: as in theſe words: Q ue per officinm preſidibus nunciantar, 
inferip. The ſecond denoteth vnto vs an eApparatosr, as in theſe words: 
ab.” — 2 Officio, quod tus meritis ob ſecundat, non C quam, nec 
b. 12. ex cæteris corporibus volumus aggregari c. The third an Aclua- 
der, Ades. vie that entred the acts of the Court; as in theſe lawes: 3 Officio 
nis 3. tue magnitudinis dutis precibus poſtmlant c. And againe, 4 Offici- 
—— um Helleſponti adjt, & regaurt ce. In both which law es by the 

rrimonij, word Officium, an Actuarie is vnderſtood. 

But Officmwm ſignifying the authoritie and imriſdiftion of the 
Iudge, is that power, whereby he may deale of himſelfe, without 
the petition or inftance of a partie. And this Office is exerciſed 
a either in actions Ciuill, or in Criminall, In actions Cixill ſome- 
a&,cmpri. times the ludge doth of Office decree a thing which he findeth 
L. si bogus to be equall beſides the action, and beſides the bond (whereup. 
* — — on the action riſeth:) and® ſometimes alſo ( vpon a point in e- 
N quite) hee relieueth by his Office ſuch, as the ſtrict law giueth 


ES none action vnto. Caliſtratus reduceth all cauſes Criaill, wherein 
a Iudge 
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a Iudge hath conuſance exrraordinevie , vnto theſe two gene- 
rall heads: Per cognitionem ' (viz. extraordinariam , ſine officio L. f. f le ex. 
Indicis faſtam) au de honoribus ſine muneribus s agitaree; | 
ant de re pecuniaria diſceptatur. A Iudge cxerciſeth his autho- 
ritie extraordinarie in cauſes Ciuill, either when hee taketh 
knowledge of bearing offices and functions; or of cauſes pe- 
cuniarie. 

But in cauſes Criminal hee practiſeth this aut horitie of Of 
fice; aut cum de exiſtimatione alicuins cognoſcitur; aut chm * Calliſtarus 
de capitali crimine quaritur : when hee ſuteth to take know- 
ledge, whether a mans honour or reputation ought to be at- - 
teinted; or when he engquires and makes inguſſtiom of ſome crime 
capitall; viz. whereby a mans libertie , countrey, or life may bee 
endamaged. This Office Ouid touched in theſe wordes: 

$ Owd.lib.z, 


[Tudicis Officinm eſt, vr res, ita tempora rerum de Triftib, 
Quer a  —— 
The effect of the Iudges Office, and the courſe which hee 
thereupon doth followe, is called Enqairie. [nquirere (ſaith Bare 
tolus) eſt *quaſi intus quærere, diligentiùt abdita indagare , ſecrets ' Bmol is . 
detegere, & in indicium dedxcere. It is to ſearch into a mattge 17 C cat. 


deepely and carefully, that is kept cloſe, tobring i cial f abs 
c and carc , that is kept cloſe, to bring it to ti 
—— — 1 56 1. 

e in the old common weakhof Rome, was more 


This Engquirie 
commonly called 5 Qzeftio, Which word hath two ſignificati- 


ons in that lawe, The one more general, ſiguiſying any angus f. c. 
rie: The other, that enquirie and — „Which — ved zylan. 1 
n bond ſlaues, and men ofthe meaner ſort, hy torture. Qae- 

— accipimuu, (ſayeth the Cizill lawe to this pi 

non tormenta tantuùm, ſea. omnem inquiſitionem & defenſione 
(or as another reading hach it onem mortis. Where we ſee, 
that the worde — is aſſo vſed. Of this worde Queitio, . 
ſuch as dealt by it, were called Qxe/tores: and ſo doth © Vi- 2 
gil call Mines a Iudge , que/rorem. Out of which (by abbre- 

uiation )came the worde ,and que a, 


It is here to be remembred, that in the common wealth of 
Rome, before the people had conucicd ouer, and graunted away 


all their power and authoritie vnto the Emperor; they had in 
| 1 Ff themſelues 
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themſelues ſoueraigne authoritie aſwell of n heinous 

crimes, as al other matters of impottance. Crimes which be more 

heinous, were called publica crimima, crimes againſt the ſtate: a nd 

the other, priuata arlicta, private offences, being of leſſe impor. 

tance, and done but to priuate perſons dammage. The puniſh. 

ment for ſome ofthe publibę crimet, the people reſerued to them 

ſelues onely: but ſome other of them were fitſt put ouet vnto 

cerraine Officers purpoſely thereunto appointed, called Quaſto- 

res ſine Queſitores Parricidg; becauſe they dealt in them (for the 

molt part) of Office by way of Exquirie., Let their dealing there. 

in was called Ordinaria cognitio & ordinaria Q neſtio: And the 

crimes which they epquired of, Ordinaria crimina, vpon the 

ſame occaſion, 

In the ſixe hundred and fifth yeere from the firſt foundation 

r Tulliein Into of that Citic , it was ordeyned ,that out of the ſixe Pretowrs 
& pro Cluents. for the time being, foure ſhoulde continually after bee cho- 
ſen to bee Qneſitores of ſo many crimes allotted vnto their 

ſeuerall — and determining: and tlhietevpon thoſe Ex- 

quries were called not onely Orumariæ, but alſs Quaſtiones 
peppetus; perpetuall and Ordinarie Enquiries of ſuch ctimes, as 

- » Wete fo committed ouer by the people. Vnto which num- 
ber Fylla in his Difatorfaigpe added three other kindes of 

crimes : and ſo there became (in all) ſeuen perpetne & ordina- 

ria guzftiones;and ſo many Q xeſitores of thoſe ſeuen crimes one- 

oF: y. Forth coniſance of all publike crimes, did remaine 

-1i* > Bue- wen lo euer it happened either afore or after the a 

pottiting of ſuch perpernall and ordinarie Enquiries , that : 
peopte' (as it Tr vnto them for the time) did com- 

— d- tit ouer vnto ay; ma NE OR 

—_— Cc , or Pretonres , .of any h 

utulos plurimos Morag Nel becauſe this was not ordinarihe ſo _— 
dem., vpon that ſpeciall occaſion, and for that one Enguirie-, and 
they no ſer officers for that purpoſe: therefore it was ſaide to 

be committed extra ordinem, and was therevpon called Queſtio 


7 Lid. b,rgs. Aſter this maner extra ordinam was a commiſſion 3 of, 
re graumell to Fabing Clarins the Dillaur, again 1 


of 
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ofthe men of Cui, as were chiefe auctors of the conſpiracie, 

and defection from the Romanes.The like to this here in England 

we vſually call a ſpeciall Commiſſion of Oier, and termmer, for 

{ome one matter. All other priuate and leſſe crimes, the coni- 

ſance whereof was not reſerued to the people, were Engquired * Lr.fde Offic. 
of and puniſhed Ordinarilie by him that was Præfectus vrbi: And 

therefore they were alſo called Ordinaria crimina, and the coni- 

ſance which he vſcd therein, Cognitio ſine Queſtio ordinaria, 

And this appellation and diſtinction of Ordinarie and Extraor- 
dinarie Crimes and Coniſance of them, remaynedafter the po- 
pular Common weale was ſurpriſed by Emperours; being by 
this occaſion firſt begunne. So that Extraerdinarie is not that 
(as ſome doe ignorantly imagine) which is contrary to good 
order; but any thing ſwaruing from the vſuall and more ordi- 
narie courſe , and may bee both allowable and expedient; 
notwithſtanding it be ſo called. And in this acception thoſe 
wordes in theſe two rules are to be vnderſtoode and taken: 
viz, Ubi ſubeſt remedium Ordimarmm, ibi ceſſat Extraordixari 
And, Ubi ceſſat Ordinariam, ibi Extraordinarium remedium eſt 
aduoc andum 


If it ſhall here be asked, why both the courſe of ¶ Accu ſatian 
( whichin olde times was more vſuall) is now leſſe frequented; 
and alſo why Engazrie, that was cou aondinarie, is now * e. Super his. de 
become an Ordinarie remedie, and * ſucceedes into the place of; Rar in 1 ng. 
Accaſation : for further ſatisfaction in this behalfe ler ſuch con- anf 
ſider that which followeth. Wil 4 ri $--fide con 
Firſt, let that be remembred, which hath bene ſpoken in the dated en 
next Chapter afore, touching the Perill and Hatefuineſſe of Ac- 
caſations, Next, + that things tending to an ende, ought tobe + Tho. 935 
directed in ſuch ſort, as that ende may beſt be atteined. And tbe 
ende whereunto any Lawe is referred, ought eſpecially to be 
conſidered in all both interpretation and practiſe of Lawes. 
e Whereas then in the times of thoſe frequent eAcgyſations, ſun- 
1 „ vniuſt vexations, conſpiracies, and calunaniations , wih 
ti er miſdemeanours in that behalſe, were very rife and vſuall: 
Therefore thoſe in auctoritie were forced ( to auoyde innocent 
men from ſuch dangets ) beſides the former penalties, to make 


Lawes frõ time to time, wholly to repel and keepe backe ſundry 
n 


= a — — 
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ſorts of perſons from A : whereby this kinde of proſecu- 
tion grew dayly to more and more diſuſe, So that it was requi- 
ſite for reſtraint of Offenders, to expect at the Iudges handes for 
his Office ſake, this neceſſarie duetie of proſecuting Crimes; a 
courſe more voyde from ſuſpicion of ſuch calumniarion : where. 
by that ende which the Law ſhot at, viz. to haue Offender; found 
out and puniſhed, was farre better, and with feyer inconueni- 
ences effected. 

It was further conſidered by men of wiſdome,how the great- 
neſſe of the mutuall petill on both ſides, did dayly drive both 
the eAcenſer and the ¶Accuſed, vnto vntollerable extremities, 
For when the ¶Aceuſer had once yndertaken the matter to his 
owne apparant danger, if he coulde not proue it: was it not 


likely as it was eaſie) that he would rather ſecretly ſubcrne v 


true witneſſ es; then that by his enemies ſafetie, himſelſe ſhoul 


be puniſhed? A matter of fearefull inconuenience, conſidering 


l. Abſentem, E that * it is better , an Offender in deede ſhoulde eſcape, then that any 


de pœnis. 


man which is innocent, ſhould be * wh | 

On the contrary fide, if the defendant finding himſelfe in 
deede guiltie, ſnould propoſe his chalengesor exceptions in law 
apainlt the ¶Accuſer (which for his defence with Iuſtice might 
not be denied vnto him) can it be doubted, but that he might 


| eaſilyallo ſuborne witneſſes, for procfe of all his challenges; 


and fo by auoyding the Plaintife from eAccafing,auoyd alſo the 
peril he was in, ho pregnant matter ſocuer did otherwiſe lie a- 
gainſt him? Whereby it might often happen, that ſome vpright 
Acemſers,who euer for pute zeale of luſtice did proſecute, ſhould 
be endamaged both in their ſubſtance and good name; ſundry 
Offenders ſhould eſcape deſerued puniſiment; and ſothe whole 
ſcope of ſeuere Lawes prouided againit Crimes, ſhould be fru- 
ſtrated and quite ouerthrowen. And therefore in great wiſdome 
was this rigorous point of Iuſtice and hatefull courſe, thought 
ood to be mitigated; and therefore by inſenſible degrees of cu- 
me, turned to a more moderate and ſaſe courſe,not onely for 
the Proſecuter. but alſo for the defendant. For mitiùs agitnr * cum 
— couniflo,quam cum accuſato. He that is cõuicted by way 
of Accnſation ( eſpecially by the Canon law) is more grieuouſly 


| puniſhed, then he which is conuicted vpon Euquirie. Which yet 
et is 


[ 
f 


* 
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isalwayes ſo tied, that aproſecution of Office; the Iudge 
— his aſſiſtance, — he ſeeth good and pro- 
bable inducement to ground it vpon. 


All Engqmirie is either Generallor Speciall. General Enquirie is * Bald. inl. ex 


a preparatoriecourle proceeding of meere Office, purpoled to en- — 
quite and finde out criminous s, within ſome certaine ter- 
ritorie or compaſſe. This is of three ſortes. The fiſt is general, 
in reſpect ofthe perſons; but ſpecial in reſpe of the fault: as 
when the Coroner inquireth of a murder cemmitted, and no cer- 


b 


taine perſon knowen : or an Ordinarie of a forgerie in ſome 

cauſe Ecclefiaſticall, And by this Enquiriegeneral, in certaine * .1.Cde falls 

hainous crimes, euerie priuate perſon nay exquere, to bring the pr. Vögn, 

Offenders in by lawe to be juſtified . The ſecond is general in 

reſpect of the faultes, bur ſpecial in regard of the perſons : as 

when ſome Hoſpitall, College, or Cathedral Church is viſued. 

The third and laſt is general, both in reſpect of the perſons and 

faults, as a generall viſitation of a whole Dieceſſe; or an Engqui- 

rie made by the grand Iarie at an eAſſiſe ot Seſſions of the Peace 

for the whole Countie. * * | - | 

- 3 Speciall Enquirie is, when ſome certaine and ſingular perſon : Summa Ant- 

andcrime a of, and brought by — of — 

iudgement vnto triall, to the intent to be ed. This £xqui- 

rie is done cither when there is a kinde of proſecuter beſides the 

Judge, albeit the proceeding bee of Office : or when there is 

abſolutelie no —— ides the Iudge himſelfe, againſt the 

partie conuented. There may beſides the Iudge be proſecuters 

of the Office in two ſeuerall degrees, One that proſecute 

throughout the whole ſuite : as when an Information for the 

Q zeenc alone, or for the Qarene and Informer, is put vp at the 

.Commonlawe, and is termed by the lawe Eccleſiaſticall, Of- 

ficinom promotans, The other, which doeth but proſecute or ſolli- 

cite in ſome part of the ſuite ; as by furniſhing the Court with 

proofes, & c. which is called Officiums mixtum, in ſome temporall 

courtes, a Relater. 
Likewiſe is of two ſortes. The firſt is, * Avbazine, 

hen a man voluntarilie offereth himſelfe to proſecute, called Purg, ce. 

; and he differeth a litle from a Partie. 


Promotor voluntar ius officy 


The ſecondis, when the Court aſſigneth one to ſollicite the Of- 
F f = fee, 
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fice, who is termed Neceſſarins promoter officy, becauſe hee ma 
not refuſe this emploiment. But hen no perſecuter at all doet 
ſtirre in the matter: then the Court onely doeth it in duetie to 
the Common wealth, and lee _ — diſorder puniſhed. 
| Then is this Exquirie termed Officinm ſimplie, or Officium me- 
run by the Canon lawe, and by the Cinill lawes Nobi- 
le, as of more woorth and dignitie, then the other courſe which 
is by a Partie, and at his petition and inſtance , For by a more 
baſs appellation (in compariſon of the former) that lawe ter- 
meth this, Officium Mercenarinm, ac fi mercede aliqua propo- 
fita alterius petitions quaſideſerniret : that is, hen the Office of 
the Iudge is (as it were) hired and employed, bur at another 
mans becke, to ſeruc his turne. For albeit in temporall courtes 
: Crauerta.Cor- of other realmes, long cuſtome (which 1s * the Wel -· ſpriug of 
Abd u.. e, All their iuriſdiRion).hath ? eſtabliſhedthe verie ſame couric of 
uw. procceding ia cauſes criminall, euen at the inftance of a Partie, 
with that which may bee done when the Office of the Court a- 
lone proceedeth : neuertheleſſe the lawe it ſelfe hath giuen 
greater priuiledges vnto * . of Meere Office, then vnto 
the other: which was ſome occaſion alſo, why it was the ra- 
ther called Nobile Officinen /adicis, The firſt priviledge is, that 
n . whereas by lawe no we altered by Cuſtome, an Accaſer or Pare 
tie (propetlie ſo called) is in danger of Pana talions, if he faile 
in his proofes, Propter præſumptam Calummiam : yet the pre- 
3 Arg.cinno- ſumption and entendment of lawe runneth not ſo agaynſt a 
fir. de Hau. Iudge exerciſing but the publike lawes by his Office, as it doetk 
etiam de ptæ · againſt a Partie. And therefore is hee not ſubiect to that penal- 
1 5, tie as a proſecuter is. Non videtrr facere iniuriam, qui iure 
2..deiniurijs. lico vtitur. The next priuiledge by lawe yeelded vnto, procee- 
ding of Office ina Creminallcauſe, which is denied to a proſe- 
cuter, yea though he bee not an eAccaſer or Partie, properlic 
s Panor,ine. ſo called; is,that the Iudge proceeding 5 of Office may giue an 
Tae ve othe tothedefendant, to anſwere ſome criminall matter. But it 
is otherwiſe, when the ſuite is at the inſtance of a partie which 
proſecuteth, becauſe the defendant ought not to bee driuen to 
furniſh yp his aduerſaries intention. Thirdly, an Ordinarie or de- 
8 legate ¶ Ad vninerſitatem cauſarum, that proceedeth of Office, 
˙¹⁰h⁰ is not bound to make proofes of che fame (ſaying * his 
| * 
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vol unt arie proſecutour or preterrerynto 
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ſuperiour Tudge, if an appellation be brought and doe lie) be- 
cauſe it ſufficeth, that the fame is appatant and knowen vnto 
himſelfe. But it is otherwiſe in a delegate of one cauſe, or vpon 
the inflance of one, that voluntariiy proſecuteth. N 
the ſute is at the iuſtance of a partie, contratie proofes for proofe 
of the defendants good fame, are admitted. But this need not 
be granted vpon procecding of Office; becauſe * the law doth ge 
not entend and preſume againſt the ſinceritie of the Iudge, as mudicntiam de 
againſt the partie proſecuting, Fiftly, you the inftance of af. 
the Office, * fit litis con- ung g 
teſtatio (as Imay Engliſh it) an iſſue is ioyned betweene the two te bus. 
parties. But if either 5 but K * rar, aſſiſtant to the 
e; or els a preferrer aſſigned by the Iudge; or that the 
mw gbe of Lam x Office —— 2 then no conteſtation ne 
ſure (properly ſo to be termed) but akinde of contradiction (ih 
ſed thereof) required, betwixt the fame or ciatiom t. on 
the one ſide; and — 2 — by deniall on the o- 
ther ſide. Laſtly, when the proceeding is of Office, “ (euen af. Age. cm ela- 
ter Publication) moe witneſſes may + receiued, Lo the mare ib 
feare of ſubornation in this caſe ceaſeth, being the onely rea- 
ſon of that rule, . that after publication moe witneſſes may not 
be receined : Inſomuch as depoſitions of witneſſes are alwayes 
publiſhed vnto the Iudge: But new witneſſes may not be recei- 
ued, when it is at the proſecution of a vo/antarie partie, for ſeare 
of ſuborning them in the pointes, where he findes the former 
depoſitions came too ſhort of his purpoſe, So that in 
theſe reſpects the rather, this proceeding of meere 
Office might be termed, Nobile Indicus Offi- 
cim. Thus farrecouching Office 
and Erquiris by vertue 
| thereof. 


CHAP. 


34 Apologie of certeine | Chap. 6. 
C HAP. VI. | 
Of Denunciation, 4 ſpeciallmeanez of ſtirring vp the Office: the 


manifolde vſe thereof in the olde Common weale and Empire of 


Rome; and at this preſent on the other fide the Sea; the general 
acception of that word : foure kindes of Denunciation : how they 
differ one from another : what is required in them: and when 4 
Denouncer & to be condemned or excuſed of expenſes.' And what 
courſe of dealing againſt crimes and offences is holden both in 
Courts of the Eccleſiaſtical commuſſion, and in ordinary Conrts 
Eccleſiaſtical in this Realme. 


Vt becauſe it is not poſſible for a Iudge of all o- 

ther men by himſclfe alone to haue knowledge 
of moſt crimes commuted, ot probably enten- 
ded to be committed : therefore haue thoſe 
lawes deuiſed ſundrie meanes tobring and pre- 
ferre them vnto his knowledge and Office. A- 
which Denanciation is principall , and indeed ſo gene- 
rall; that (by ſundry writers) it is xs a third and ſeuerall kinde 
of proceeding agaialt crimes, and by them counterdiuided a- 
gainſt eAcesſation and Enguirie, In which reſpect, Ithinke it 
notinconuenient for the preſent purpoſe, to haue the nature of 
it alſo ſomething opened. Neuertheleſſe it is in deed no diffe- 


ger. it. de de- rent courſe from Engquirie, but a ſpeciall meanes or inſtrument 


| BUNC,NU.16, 


elicuendi potentiam in Actum : viz, of drawing the Iudges power 
and Office into action by Engquirie, Denanciation in a generall 
ſignification may be deſcribed 

mans crime vnto a Indge, to the end to haue the Offender reformed 
or pwniſhed ; yet without that ſolemme inſcription by the Denouncer, 
which the law requirerin an Accuſation. 

But Iholdeir requiſite firſt to note, what vic hereof and aſſi- 
fiance vnto the Office of Enquiry, the olde Ramanes had in their 
policie by Denanciators; as it isrecorded to memotie inthe Ci- 
willawes of that people. WhictrI do the rather in this place, as 
in the former diſcourſe I haue done, to meet with the childiſh 
and ſiniſter conceit of ſome; who ſuppoſe euery thing deuiſed 
and brought in by any Canon, how olde or neceſſarie ſoeuer it 
be; to be no bettet then Popiſh & Antichriſtian; and eo ipſe( with- 

out 


thus; viz. eA relating of ſame © 


— — OC 
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— acpe mt t) to bee condetined. For ( 

— luce an and policie of the Ro- 
_—_ 4 ” — 


le; being (for 
ciuill prudence) e and mi drieſt p 


e chat euer was, 


and _—_— Heathen, when c lawes were framed and 


Of hoſe, whom we now akon call Niiddloelaters the 

law Cixhath two forts, One ſort are thoſe, who (being pri- 
uate men) doe willingly er gaines ſake) denounce others, Of 

theſe * char law thus f 

Nunciare, jo dow hy crime againſt another : ſo cannot 

Delatowr def, — himſclfe. So that theſe be both 

Nmunciatores and Delatores, Of theſe Dela (being a kinde 

of Parties) I have ſpoken before, 

The other are ſuch, as by teaſon of ſome Office or publicke 
charge, layed vpon chern, are to Denounce © enders ynto the 
Iudge, to el him 5 roceeded with, vnto « Theſe 
(in generall) by mperour Conitantima haue this title gi- 


th : 7 As no man us at firft compe 7 2 


uen vnto them; — ſobcitadings cura, the care and regard *L1.C.decu 


of publike watchfulneſſe. 4—— wordes to that «fo 
In quacungne canſa reo exhibits, fue accuſator exiſtat, fine eum 
pablice ſoliciradens cur a perduxerit; aum debet 

vt noxins , hnnocens abſoluatur. Where (we ard 00 
kindes of Criminalſproſecution are touched, and the proceeding 
of Office, is there counterdiuided againſt Accaſation, 

And theſe hauing ſuch charge, be alſo oftwo ſeuerall ſortes. 
The firſt whereof, beſides their Denunciation and relating of 
crimes vnto ft es, had a alſo to enter 


uperiom 
into ſome Enqurrie and Examination. Of theſe, certeine were 


purpoſe be theſe ; fodin 


called Caratores Viarmmn, * who alſo had a kinde of juriſdiction fe ff de via 


for meaner faultes — Ong the 1 yer 4 whny had They be 
Lecter r or Sergeant; t purpoſe) atten 

enquired of Office vpon offenders and Atunbers of rhe 
like peace in high — 5 Others were called Latrunexlatorer, 
who ſonght vp, and made generall Eur for offenders, and 
— to be hifpedted; g not akogether"ynlike vento but 


Frese CMarſhalles, ante 


e Men- that , LD. Adrianus. 


is, principall conſeruatottts of common peace andtranquillitie, # de card 


Gg Theſe 


E - nan wag miſdemeanours done within that 
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Theſe alſo, preficichantar diſcipline publica & corrigendic mori- 
Ln t d buy. There were alſo men having charge and not vn- 
mun.& honor. like to theſe Conſernatonr: called Stationary : whereof one ſort 
118. fa f. called Aulites Stationary & limitibus Imperij prapeſiti, didꝰ pro- 
de ofhc. przt. vide fot the common peace, and alſo for the ſecuritie of way- 
faring men in the high wayes, eſpecially about the borders of 
their provinces; hauing authoritic to enquire and examine any 
perſons, who they were, of what condition and ſtate of lite, 
from whence, and whither they trauelled. And theſe made re- 
lation to the Magiſtrates of ſuch ſuſpeRed perſons, as they 
found ; and of the whole Rate of things abroad, Another ſore 
| Lis, CA called alſo Stationary ſimply (without addition) were onely to 
qa make Engquirie generall, and to denounce and preſent crimes ; 
unn  andakter to furniſhthe Office with proofes ofthe crimes dete- 
Redby them. And theſe were of the ſecond kinde of ſuchpab- 
hike denoxncers, having none authoritie to make examination, 
but did way pH, enquire of faultes, and preſent them vp. 
a uch were called alſo by this appellatiue name, Offciumes as 
in that law of Gordian the Emperour, where it is ſayd to the 
purpoſe in handling, thus; Ea, gue per Officizm Pr de- 
nunc iautur, & citra ſol. mnia Accuſationum poſſe perpendi incogni- 
tum nom eſt. Ferum ſi falſe necne Notorys inſumnlatas (it, perpenſo 
e 


1. C de iadicio, diſpici debet. e were called alſo Officiale:; and the 
on chiefe of them thathadjouerſight of the reſt, were named Pri- 

. mates Officiorum, And of them this law®is to be vnderſtood, 
_ v. Sine quicunque alins e Accuſanerit, vel ad Officixan nancia- 


merit. 
 Otherparts of Chriffcndowe ( where the Cinill lawes haue 
lace) euen to this day doe reteine ſome the like Offices and of - 
cers for the ſelſe ſame purpoſe, though vnder other names. 
1 Banolin.Di- In ſome countreys men of thoſe anden, 7 being in tow nes, 
ee. are called Decani; and in cities, Capita Centenariorum; who 


dia reo um. An- a 
gelusin LA Va- haue this miniſteriall charge layed vpon them, to enquire of 
quarter or werde, which is 


committed to their charge; and to denounce or preſent them 
vnto the Magiſtrates. And by the writers in that law, theſe be- 
ing dealers in tempotall Courts, and matters, are reſembled vn- 
to the like Officiales Iay ati, that are there in Courts W- 
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call. The citie of London hath in Wardcertine yerely: 
pointed to a purpoſe not farre We cho axe called vp 2 
mote enqueſt, And for Courts ecclefiaſticallthe like be here in e- 
uery pariſh yerely appointed, called Charch-wardens, and Side- 
Vnder the generalitie of this word Denanciation, three ſene- 
tall thiugs be conteined. Firſt, when deranciationis made to the 
Magiſtrate, by any hauing a particular intereſt; it is called Q #e- 
rela, a Supplication or Complaint. Such is ihat in S. Lale, Re-,, * 
A mine aduer ſarre, ſayth the widowe vntothe wicked 221 
ud | 
1 when ĩt is made by ſuch, as haue no particular in- 


tereſt; it is called Delatis. But when it is done per e Adancator. 1 440. Cat 


fie, (ſuch as the Auaney generall) or by other officers purpoſe- inc ici 
ly thereunto appointed, then is it properly called Denumciatio, 
vic. An Information or Preſentment, And thus much touching 
Denunciation in T emporall courts onely, 

Denmciation generally taken, as we gather our of both the 
lawes Cini and Canon, is of foure ſeuerall kindes. The firſt is 
called Exangelicall; the ſecond Indicrall; the third Canomceall; 


andthe fourth Regalar, n I 
Enangelicallis that, which proceede thoſe degrees t 
our Seas Chrif preſcribethꝭ in the There betwo ends, nt ; 
hereof, 4 The principall end is, to procure tepentance & amend- « spec. u 
ment in him, which offendeth. The ſecondarie end where this Panor. c. no- 
cannot be effected; is to reſtteine others from the like, by his . 
puniſhment ſpirituall, onely touching the ſoule; but not any 
temporall penaltie, either directly or indirectly. But albeit the 
— ofthis denunciation be the parties reformation ; neuer- 
thelefle if the crime be ſuch, as hindereth the execution of his 
eceleſiaſticall ſunction the Iudge of Office,is alſo to depoſe him, 
from his © Orders. ak, queſt F s 2.62.9. 
Concerning Denunciation Enangelic, ion is mooued c Py 
by che — 4 (who in my —— opinion doe handle it for "7 
many points, both learnedly and wdiciouſly) whether in this 4 
namciatiom thoſe degrees of monition firſt priuately to the partie 
offending, and afterward before two or three witneſſes, bee 
neceſlaric , and at all times to be obſerued in all crimes and 
Gg 3 offences 


1 Ricar, in 4. 
Sent. diſt. 19. 


Thorn. 2. 2. q. 
3 3.-art 2. & Ni- 


car. vbi lupra, 


1 Gebt. Bicl. 


42 An Apolegie of certeine + ce. s. 
offences. indifferently, before the offender may be denewred of 
them, vnto the Eccleſiaſticall Magiſtrate ? 


For reſolution whereof ; wee are to diſtinguiſh bet weene 
hidden or ſecret, and publike or open crimes ot offences. If they 
be wholly hidden and ſecret; then indiſtinctly thoſe . . 
of monition there preſcribed, are firſt to be obſerued, before it 
may be denonnced to the Iudge; whether the offender by pro- 
a amenduient and ſhe we of griefe, doe giue any hope of 
his repentance and te formation; or doe giue none at all: ſa- 
uing where the crime is of ſuch qualitie, as that * it tendeth to 
ſome great and important dammage bodily or ghoſtly of the 
acts of Church or Common weale, or of many parti- 
cular perſons 1 as, if it be Hereſie, Conffiracie, or ſuch like, For 
inſomuch as ſuch one /awweth herein, not only ag aint thee (as the 
text ſpeaketh) but againſt others alſo, albeit they knowe not 
thereof: therefore thou oughteſt forthwith C uangelicaly to da- 
"nownce and preſent ſuch an offence ynto the magiſtrate; to the 
entent the publike danger may be ſpeedily preuented: conſide- 
ring that 3 the bencfite of many is to be preferred before any 
particular perſons fame: and the detriment (whether ſpirituall 
or corporall) of the whole Church or Common wealth, is ra- 
ther to be regarded and auoided, then an euill fame againſt one 
— which(heereby) may perhappes be raiſed and btuited 

r 

Concerning crimes or oftences, we are to vnderſtand, that 


they. may be ſayd to be * p or open two maner of wayes: 


either when they are committed openy; or when being ſecret, 
yet they be publiſhed abroad, and the offender is & brui- 
ted, to haue committed them, Now ifby either of theſe wayes, 


an offence be made open and pale; then it is to be 
ynto him that hath authoritie to correct it; yea though neither 


1. of the ſayd monitiont haue bene precedent, Fot 5 we ate to 


uide, not onely that he which hath offended, may be made bet- 
ter and brought to repentance : but alſo that others to whoſe 
knowledge it is come, be not thereby ſcandalized & offended ; 
according to that rule of S. Pa: Rebake a farmer before 
all men, that the reſt may haue feare : And (as a ſchooleman 
ſayth) that they which haue taken offence by the fault may "Ay 
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the paniſbmene. But he in this point further; That if it be ene Bf 
— the way to be pubh — — ä 
not as yet bruited: neuertheleſſe it is to bee demaunced to] Iuage, 
that the ſcandale which might ariſe thereof, may be(aforehand) 
So that if the chiefe end ofthis Denarciation cannot: 

yet the ſecondatie end may hereby be atrained. 

Neither kt any man inregardof thu Denunciation feare to be | 
accomnted malicious (ſaieth S. Angaſtine:) far you are rather blame * Auguit.ad Ma- 
woorthie, if by your peace, ye ſhall ſuffer your brother to 6 
riſÞ ; whom you might haue ſaned by of lus ſaul unto 
them in amtboritie, And againe, * Size , ſie ignoſcends, * Augultibid. 
hoc bene agitar hominem corrigatzr , It is very good to 


„ Vt Vita 
bring mẽ to reforme their liues, whether it be done by puniſhing 
them, ot by fotbearing them. (ochepbe dueli . 
All Denunciations Enangelicall (ſo t ie brought 1 
afore him) the eccleſiaticall ludge is to adulte. becauſe they be — 
referred onely tothe parties reformation, or reftraing of him and 
of others by ſpiritmall correftion. But his proceeding in them, is 
(for the moſt part) ſummarilic and not /adicialbe : and as a ſpiri- 
tuall Faber, rather then a lauge. 
The next kinde, termed Denanciation [ndrciall, in reſpectof 
the Denoumcers aud matters denownceed,is either pablike or priate. F 
* Pablike, is that relation or ſoleume preſentment of ſome crime, + — 
which 1s made vnto a competent Iudge, whether Cimill or Ec. ace c= 
cleſiaſticall, by publike Officer: thereunto appointed: whereup- cvlrond. Lr. 
on the Iudge of his pure and meere Office proceedeth by due Ja- Sate yr 
diciall courſe 1 the acquital & clearing of the cope in Synodo. 
rtic demounc ed, if he be found mocent; or to the puniſhi gof * 
im by ſome penaltie bodilie and temporall, which is the peculi- 
ar end of this [ndiciall denwnciation, vnto which alſo no Monition 
is required to proceed. 
But [udiciafl and prixate denwnciation is that, which may bee 
preferred by a priuate perſon in reſpect of a particular intereſt _ 
that hee hath, as being either hurt, or particulatlie grieued by 
ſome fault or offence committed by another. The ende hereof is, 
not onely the puniſhment of the offender ; but that the d- 
cer 8 be reſtored or preſerued harmeleſſe. 


or explanation of the latter oftheſe by examples: firſt in a 
Gg 3 Ciuill 


4s A Apologie of certaine Cb. 
.pen.laſt.le Ciuil ot court; as when he that is oppteſſed. is a bond · 
i nts man, or is (i iect to another mans power ee 
inſt his ſuperiour that 


Quid autem. 
erde doeth wrong him, but by this [ndiciall ation; is forced to 
\ Inno in c. lo- flie vnto the ſudges office for remedie. In a court ecclefiatticall; "as 
fiuance.Qugi When a religious perſon, who hath no direct action agaynſt his 
Prolate, denonunceth ſome gtieuances done vnto him, by his Ab- 
Got or other ſupetiour: or when as the poote of an Hoſpital doe 
denownce and relate vnto their viſitour ſome offences or grieuan- 
ces done to them by the maſter 1 puniſhment 
and temedie therein by his office,in due courſe oflawe. And theſe 
two Ialiciall kindes of Demunciatram are moſt frequent in this 
Realme, boch in Ordinarie courtes, and alſo in courtes of Com- 
miſſion,for cauſes and miſdemeanors eccleſiaſticall. But the firſt 
of them more vſuall in Ordimarie courts : & the ſecond in courts 
of Commiſſion, | | 
The third kind of Denwrciation is Canonical, (lo called, be- 
cauſcit had his originall from that lawe; and it hath alſo ynder 
it two kindes, The one more ſpecial, to bee preferredand made 
by him onely, who hath intereſt ofhauing either his Prelate or 
Paſtor good, or els ſome eccleſiaſticall perſon good, who is vn- 
ende. der his juriſdiction. And the end of this Denwnciation is, to haue 
ſüuch (being cruninous) to be remooued from their adminiſtrati- 
on eccleſiaſticall, The other Canonrcall demanciatiom is more ge- 
nerall, in that it may be preferred by any whomſoeuer; and con- 
cerneth either the hinderance * or difſoluing of ſome mariage 
contracted or to be contracted, within the degrees forbidden : 
or cls the deſiſting from ſome ſinne, which is of that qualitie, that 
it increaſeth by multiplicatiõ of Acts in the ſame kind or by con- 
rinua:ice of ſome one Act, and wherein the Denowncer hath none 
other particular intereſt, then as euery Chriſtian hath beſides, 
The laſt kind called Negalar, is that Denanciatiom; w hich is 
bliſhed by any perſon in Chapter touching ſome offence of his 
er, committed contrarie tothe locall and poſitiue rules or 
ſtatutes of that place; to the intent he may amend it hereupon, 
rather then that it ſhould come to a more pablike denunciation; 
and from this,there lieth none Appellation. 
The two fult kinds of Denwnciation, viz. Enarygelicalland Ju. 


dicial, 


il. 
Qu ſo that hee hath none ordmarie action agai 


/ 
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dicial, doe differ the one from the other, in ſundry points, but e- 
ſpeciallie in theſe following, Firſt, euery one (though he be in- 
mous for ſome crime formerlie committed, ſo he ——— 
in that crime till) is admitted to dename: another Euungelicalhy- 
becauſe it is indefinielie commaunded by Chriſt, as a neceſſarie 
office of Chriftiax duetie, for reclaimin wesen of= 
fending, But none are to bee admitted to the publike Jadbcral 
denunciation; befides thoſe which be ſpecially thereunto appoin- 
ted: ſauing that the Canons do 2 all Clerkes to devonnce ic. Coulan, Qui 
the crimes of other perſons eccleſuſticall: and to the prinate indi= G — = 
ciall,none but ſuch as haue ſome peculiar intereſt. Andin thiscaſe : 
it forceth not, though ſuch do euen then petſe 
cauſe vnder pretence of crime no mi is to be repelled from pro- 
ſecution of his right. 
Secondly, Eaungelicall demumciatiom is referred to the amend- 
ment of the offender ; whereas vpon the Indiciall, his pu- 
niſhment is propounded for an end thereoſ: and theprinete is re- 
ferred both to ſuch puniſhment, and that the thing be reſtored, 
and the denouncer allo preſerued harmeleſſe. 
Thirdly,vpon all denunciation there is no procee- 
ding in foro contentioſo, or iudiciallie, but in Pæmtentiali: 
whereas vpon Iudiciall denumciatiam, there en a due courſe 
of [adiciall proceeding ; and thereof it hath his name. 
Fourthlie and laſtly, in prinate indiciall dennwciation or witneſ- 
ſes (other then ſuch as be lawfull and without iuſt exception) 
are admitted; becauſe 2 CEO of ſome — : But 
in Exevgelical, for © prinate monitiõ 
cer alone muſt Colneceſſitie) be admitted for the witneſſe, if the 
denounced doe denie the fault: and for proofe of the ſecond mo- 
nition, any one other (together with the 3denowncer) may bee: ardetire 
admitted for two witneſſes, though both of them happen to 1 3 
bee infamous for — in times paſt by them commit- 
ted; ſo that at ſuch time of dewonncing, they perſeuere not in 


thee crime, 
But albeit the lawe be thus, for admitting of ſome and reie- 
Qing of others from yet throughout all Jui, and in 
—— aces of Chriſtendom des; Claw in both courts hath + Alphonſ.Vita, 
thus farre prevailed,as to ſuffer any mi almoſt todevonnce, whe- k — 


ther 


t, pan. in t. nau · 
de 9 
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ther hee doe it of his owne voluntarie minde, ot by occaſion of a 
Charge and duetie in that behalfe laied him. The reaſon - 
hereofis; for that the Common wealth hath intereſt to haue 
offences puniſhed: which could not ſoreadilic bee done, ifby 
this way of denomncing they were not at all brought vnto the 
Ma giſtrates notice. A matter otherwile likely to happen by rea- 
ſon of ſo many difficulties that accompanie Acciſauian, and ſo 
many exceptions, which may (by lawe) be taken both agaynſt 
Acenſers and Denowncers, 
at Thoſe who haue a publike charge of Dexowncing and Pre- 
— Ce ſenting, whether they ſerue in Temporall or in Eccleſiaſticall 
1 paines otherwiſe to be inflicted vpon then) 
to preſent ſuch offences as come to their knowledgeʒyea though 
otherwiſe they be not opened or publiſhed commonly abroad. 
* Clarwvbilu- Likewiſe in courtes Tempera this kind of publike denwncia- 
— 2 preſent ſome matters, which the lawes (perhaps) 


— tours ougbt to 
doe not puniſn at all: as namelie, if any kill an Outla we or Ban- 
wito, in places where ſuch la we is ſtill in force. Alſo ſuch Officers 
mult preſent all caſuall violent deaths : becauſe albeit perhaps 

nothing docpreſently . but that ſuch death did caſualſie 

happen: yet in proceſſe of time, it may fall out to be diſcoueted, 

that it - 3 RO od a 

Laſtly, hen ſuch as haue c to enquire generally, and 
to — . eicher doe not know — — an offence 
be committed or not, (a thing which may happen in ſuch crimes 
whereof no traces or footeſteps aſter the fact done can remaine; 
a8 in Adulierie, diffamation, and ſuch like: ) ot where a fact doeth 
appeare, but the e Aurbor thereof is not knowen (as may bee in 
murdet, ſacrilege, forgerie, &c.) in both theſe caſes, if the comms 

voyce and fame doe runne agamſt any perſon in particular, they 
are bound to preſent euen ſuch fame of the offender,as wel as the 
crimes es; together with all the circumſtances they can 
leatne thereof, & who be more perfectly inſtructed touching it, 
that perhaps can giue particular and more full euidence. 

He that is a dexowncor by vertue of his Office, is al wayes in his 

preſentment; to obſerue, that he bee not found to haue 3 

matter agaynſt anie, by maniſeſt calmmeintion'or vil full conſp! 

; Alph vbi lupe racie. For if this appeare euidenilie to the Iudge, euen ſuch a 


N 
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publique denownceonr is not only to pay charges vnto him, whom 
ke hath malicioully vexed; — is — alſo vpõ the Iudges 
Office to be puniſhed , for a Ca/mmmatornr, But for Calnmmation 
: onely preſumed which is then entended and preſumed, when * 1.2.C.quiaceu- 
the defendant is cleared, onely becauſe nothing can be prooued l. 
againſt him: ) then he that is a Denaumc cou by reaſon of his 
charge layd vpon him, ſnall not be preiudiced. Neuertheleſſe he 
that is a vo/untarie Denounceonr or preferrer, if he doe but faile * Clog fal. in 
in his proofes, ſhall be thereupon condemned in expenſes, and & ae 
be otherwiſe alſo puniſhed; albeit not ſo deepely as an Accuſer, berg — 
yet extraordinarily by the Iudges Office; becauſe at his inſtigati- — 2 
on and ſolliciting, the Office doeth almoſt no leſſe. then an eAc- * cu. 
cuſer doth. The reaſon hereof is, becauſe in that he proueth not 
his Complaint; the Lawe preſumeth euen hereupon, that he did 
but moue it by Ca/wmniation, for vniuſt vexation. Which thing 
doth often keepe euen many good men backe from all Deu 
Ciation of crimes, whereunto they are not ſpecially bound; as S. 
_—_— 3 teltifieth in theſe words: Good men (for the moſt part) * Auguſt. Hom. 
doe beare with other mens fanlts,and bolde their peace ; becanſe they a ou 
want ſufficient enidence in lave, to approne that to the Indges,which 
themſelues knowe. | 

Vet there be certaine caſes, whereby euen apriuate Denonnce- 
our and [nformer (halbe excuſed frõ any Calumniation preſumed 
only: viz. when he makes not proofe of that which he obiecteth. 
The firſt is, when he did preferre it by a kinde of Neceſſitie: as . Ion He 
whenthe heire proſecuteth the death of him, to whõ he is heire. ©dchis qu vt 
Secondly, when it eded 5 ypon an extreme griefe; as when |Quamub, C, 
the husband accuſeth his wife of adulterie, and yet perhaps fai- * 
leth in proofe. Thirdly, when the Crime © is very enormious; as * 1. . c. dc fas 
for Ceyning, Treaſom, &c. ey, 7 when a great cuil fame did Mon C n. 
runne thereupon, Fiftly, when the Penounccour prooueth, that lier. deaduter, 
he heard the infamic ſpoken of, by men worthy to be credited. t 
Sixtly, when his witneſſes pretcnding to him they couldproue , CI inc. pu. 
the Crime, doe deceiue him. Laſtly,” when he maketh halfe a hm. 4, 
good proofe, as by one witnes without exception which the Ci- * G I 
uiliam terme Semiplenam probationem, For in all theſe Caſes, the Heat. 
preſumed and entended Ca/ummiation (grounded vpon this point 
onely, for that the Denonnceour * in proofe) doeth iuſtly 

e 


ceaſe. 


. 
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ceaſe, Butotherwiſe, the aforeſaide generall rule of condemna< 
tion in expenſes,&c. is to be obſerued. Thus much then of De- 
»xxciation, the moſt vſuall and generall inducement of a Iudges 
deſcending to Engquirie ſpecial againſt a particular perſon, for 
ſome ſuppoſed Crime. 

Nowe it followeth to ſhewe ( ſo neere as I can ) what courſe 


of dealing againſt Crimes and offences is holden both in the 


Court of Eccleſiaſticall — ( which of the two is more 
egerly impugned )- and alſo in ordmarie Courts Eccleſiattical, 
8 ſo farre as by Lawe is watrantable, if an appellation be 
brought. 

The matters handled in the Commiſſion Ecclefiafticall,are ſuch 
Crimes Eccleſiafticall as are ſpoken of in the firſt treatiſe : be- 
ing aggrauated ( abou the ordinatie courſe of them) by ſome 
circumſtance of moment. Alſo theſe beſides, attaching, and 
conuenting of Jeſaites, Seminarie Prieftes and recuſants of both 


ſorts , execution and puniſhment of the breache of certaine Statutes, 


as touching her Maieſties lawfull ſaperioritie Eccleſiaſticall, yeel- 
ded ynto her Highneſſe by — che Statute for 1 
tie of (ommon prayer, and the Statute to re forme certaine diſorders 
in the Miniſters of the Church. puniſhing of Lib ellers, ſlannde- 
roms reports, and diſordered preaching againſt Perſons and matters 
Ec cleſiaſtical by lawe eſtabliſhed : miſdemeamaurs about Mar- 
riages: connenticles, tending to ſchiſme : «Abuſe and contempt to 
Amiſters : exceſſine vſuries, ſamonies , inceſts, adulteries and other 
foule incontinencies, ſubornations of periuries in matters Eccle- 
ftaſticall, and ſuch like: when (either by reaſon of the power 
of the delinquents, or through ſome materiall circumſtance) 
— be not ſo readily and eaſily reformable, by ordinarie iuriſ- 
on. 

Theſe matters are brought thither, when Ordinaries be noted 
of negligence in giving redreſſe: or when they deſire aide, either 
for the greatneſſe of the partie, whom poore men dare not pre- 
ſent or denounce, or for the delinquent: often remoouing Kom 
one Diæceſſe to another, or for the dwelling of the witneſſes elſe 
where, or for the offenders frequent, ſriuolous, and chargeable 
appeales, or for ſuch like conſiderable occaſion: or vpon credible 

ation made by ſome great perſonage, or of ſome that be 
in 
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in that Commiſſion, or being referred from her AMaigſſie, or from 
the Lords of the Comnſell: or ypon complaint of ſome partie iultly 
gricued,otherwiſc being without remedie: or by complaint of a . 
whole Pariſh,or of a great part thereof: or ypon frequent relation 
of ſundry credible perſons taking offence and griefe thereat(and 
ſetting downe particular euidence of the fate ) or in aide and aſ- 
ſiſtance of ordinarie Iutiſdiction: as when the delinquent hath no 
certaine place of abode: or laſtly by ſome notorietie of the 2 
by the parties knowen hand- writing: or for a matter done in 
great aſſembly of people, and ſuch like. 

Hereupon Articles be framed , wherein are conteined the 
place, time, and oftentimes the perſons able toreſtific & informe 
further, and all ſuch other circumſtances and /ndicte,(which I in- 
terprete as the worde is commonly vſed Exidences, ) tending to 
the plainer manifeſtation of the Crime. The Articles are peruſed 
and allowed to be incident to the coniſance of that Court, and 
conteining ſufficient detection to open a way to proceede ( by 
way of further enquirie ex officio,into that crime) by one of thoſe 
three (ommiſſioners at the leaſt, (whereof one is of the Quorum 
that doe ſubſcribe the Proceſle, for conuenting of the partie. 

This Proceſſe is eicher by way of Citation (commonly there 
called letters miſſine ) or by way of attachment, when the = is 
fugitiuc,or flitting, ot the r and publikely offen- 
fine, ſo that it may probably be feared, he will lurke or ſteppe out 
ofthe way for a time. But in both courſes, ſome one is bound io 
the „ Maieſtie to proſecute, & to furniſh the Court with 
witneſſes for proofe of the matter, not to compound it priuately, 
and to pay charges vntothe partie, if it ſhal appeare he hath bene 
( vithout iuſt cauſe) troubled. Vet where the Commiſſioners 
themſelues are ſufficiently enformed [ndicys, viz, with exident 
matter againſt the partie, and where no ſuch proſecator or relatar 
doeth offer to follow it, ( ſo that the Court it ſelfe takes chiefe 
care of the proſecution) in ſome like fewe caſes, ſuch bonde is 
omitted. 

Nowe when as the partie appeareth (for ſuch iuſt conſide- 
rations as hereafter are debated and prooued lawfull)he is re- 
quired on her CMaieſtres behalfe, to take oathe to anſwere the 
eArticles or Interrogatories —_ (being matters of his _ 
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fate and knowledge, ſo farre foorth as by lawe he is bound) be- 


fore euery particular thereof be made knowen vnto him; leaſt 
after peruſall (afore his oath taken) he be drawen by counſell to 
anſwere cautelouſly, indirecily, or wholly to refuſe to make an- 
ſwere : perhaps, becauſe he ſees they touch him ouer neerely, as 
conieQuring by whom they may be prooued. Bur after the 
oath is taken (in ſetting downe his anſwere) he may conſider as 
aduiſedly, and deliberate for ſo long time, as in any reaſon may 
be deſired. 

And thus farre foorth the partie coriuented , is (for the moſt 
part without any partie at all) proceeded with, but ex officio 
Iudicum nobils vel mero : tothe intent, he may not bee priuile- 
gedto ſay, that he is not bounde toanſwere; being at the ſuite 
of the Office , and duetie of the Judge ( for the publique in- 
tereſt ofthe Church and Common-weale) as aaf by Lawe 
he _ if it were at firſt preferred and proſecuted by _ 
But after he hath perfitely anſwered them (for the moſt part) 
4 partie is then made; who (if ſufficient matter be not confeſſed 
thereupon to proceede vnto a iudgement, vpon the Articles 
and anſwere) doeth take vpon him to prooue it by witneſſes; 
and then Interrogatories, exceptions againſt witneſſes, and other 
defenſes, (fot the conuented partie) ate vſed almoſt wholly, as in 
Ordinarie Courtes. By which making of « partie, that which 
was merum officixem atore,doeth afterward become officrum mix- 
tum, viz. ex mero & promoto. | 

When the matter comes to finall judgement, if the par- 
tie bee conuicted, hee is puniſhed either by penance ,( for his 
reformation, and for ſatisfaction of the Church offended) or 
by impriſonment , fine , or cenſure; of the Church, or by ſoma- 
ny of them, as is thought fitteſt, ot by him or others moſt fea- 
red, or to be moſt conuenient, weighing alwayes the qualitie of 
the perſon, and the offence, — with other circumſtances 
thereof, | 

In ordinarie Inriſdiftion, Crimes be vſually proceeded againſt 
either ex officio promoto, that is, at the inſtance and petition of 
ſome, that will voluntarily ſtirre vp And ſollicite the Indge vn- 
to his duetie : or elſe ex officio Indicis mero. In the Ft of 
theſe, albeit the partie conuented is bound to anſwere matters 


by 


—_— — — 


part proceediagrinCoavis Eceleflficall, F 
by oathe (if it bee required) ſo they bee not of the Crime ob- 
iced : yet the rule is, that he is not bounde to anſwere (vpon 
oathe ) —_Y the very Criine it ſelfe , notwithſtanding « 


fame doc runne n, vntill he ſhalbe enioyned his pur- 
ation, *% 
i But when an Ordinarie proceedeth againſt a crime, without a 


ie promouent, viz, ex officio mero: then his proceeding mult 
be — either ypon a preſentment of a fame, or of — 
(made by ſuch as be ſpecially deputed thereunto, as Church- 
wardens,&c.)or proued by other witneſſes, or elſe ypon notorie- 
tie of the fatte , ſpeeches and information (of credible perſons 
touching ſuch fame or ſcandale ther riſen) brought often 
vnto his eares (which is called clamoſa imſinuatio) or by ſome o- 
ther courſe allowed by lawe to be ſufficient, to open a way vnto 
ſuch proceeding. 

Ifit be vpon a perfite preſentment of the crime or fame there 
of, the Iudge may ſafely without doubt of nullitie or grieuance 
in that behalfe proceede ex officio: and ſo may vrge the partie 
preſented to anſwere vpon his oath , touching the very crime it 
ſelfe. But if there be no ſuch preſentment, but clamoſa inſinuatio de- 
lata ad aures ſua, or ſome equiualent matter, whereby the partie 
becomes offenſiue and ſeandalous (though no man vill proſe- 
cute or preſent him) yet the Iudge may and ought ex offci of 
very duetie, to proceede vnto the examination of neighbours 
= _ — = or crime _—— fament it _ 

e by ſuch enquitie and prooued, e may e 
as — But if vpon ſuch denumciation and — 
credible perſons, and the crime being not declared to be notoriu, 
nor none infamie or ſcand all prooued or preſented, nor any other 

ufficient meane to open way to ſuch C nquurie, he ſhal neuerthe- 
leſſe proceede, and vrge the partie to anl were of the very ctime 
vpon his oath : this (of it ſelfe) ſhall make none errour or nullitie 
in the proceeding , albeit not warranted by lawe. For if the par- 
tie conuented ſhall make none ion (as by ſaying that he 


is not pre ſented, nor yet defamed of it &c. but becontented to an- 

ſwere) then the proceſſe ſhall ſtand ſound by reaſon of his ſub- 
miſſion vnto the proceedings. But if the partie (taking cauſe of 

grieuance) ſhall appeale from — proceeding, then the Ord- 

3 narie 
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zarie muſt be able before the Iudge of the appeale (out of the 
Actes) to iuſtiſie either the fame . lomepreſentment thereof 
made, or by witneſſes, or the notorietie of the falt, or elſe ſcandal 
found by way of — by ſome denunciation, ſufficient Indi- 
cia and exidences (found afore) as the lawdoth allowe,to open a 
way vnto him,toproceede by enquirie ex officio, For (otherwiſe) 
the Indge A quo (being madepartie in the ſecond iuſtance) ſhall 
be adiudged by his ſuperiour Iudge to haue done him a grie- 
uance, to haue his proceedings therein reuerſed, and to pay 
charges to the partic apellant. 

Theſe be the courſes of proceeding (in this behalfe) of both 
the ſaid eccleſiaſticall Courtes within this Realme : which in the 
' Treatiſe following (for thoſe aforeſaid — points chalen- 

ged) temaine no we to be particularly iuſtified: and ſhall hereaſ - 

ter (if neede require) be ſhewed to hold for lawe and equitie a 
more ſtrict and exact courſe in many points, then not onely 
Courtes Eccleſiafticall , but euen Cimll, (or as weheere ſpeake) 
Temporall Courtes (on the other fide the Sea,) vſually doe ob- 
ſerue : or then (by the Canor, or Ciuil lawesin ſome teſpects) 
were needefull, 1 were ſo thought expedient. 

CHAP. VII. 

The Ciuill and Canon larves allowe ſundry meanes to grounde a 
ſpeciall — — of Office againſt a crime, beſides Accuſa- 
tion and Preſentment: an anſwere to a ſuppoſed Rule: how from 

Generall, bey deſcend to ſpeciall Enquirie:That beſides theſe 
two, either a fame or clamoſa inſinuatioʒ or private Tudiciall 
Denunciation;or Canonical Denunciation;or Indicia;or ta- 
king with the maner , or other Notorietie of the fatt; or Ap- 
peachment by ſome of the Coplices; or colluſion of the Ac- 
cuſetzer the not obiefling in due time that enery of theſe do wat: 
or when the Enquirie tendeth but to a ſpiritualpuniſoment;may 
ſencrall any of them ſerus, towarrant ſuch Enquirie : with 

ſome obſernations touching the nature of moſt of theſe. 

= He ple [ndiciall denwnciation which is made and 
"preferred vp by ſpeciall Officers aſſigned for that 

purpoſe, in vſuall ſpeache we terme pony 
needes be 


CS ARNE meant by the autors of the fiſt opinion that is to be 
Ve handled 
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handled in this ſecond part, which is this, viz.chat am ecclefiafticall 
Coat may not proceede againſt am crime without an Accaſation or 


— And it falleth in now very aptly to be treated of in 
ace. | ; 
But if it ſhould be ſaid, that vnder the worde preſentment, any 
OE CE were ON by the authors of that 
opinion: beſides that it is neuer „ 1/4 f 
— — inriſdiftion —— (hereby) be reſtrai- 
ned( which that opinion eſpecially ſhooteth at) but rather much 
more enlarged, thenthey would be willing vnto And yet though 
it were ſo generally to be ynderſtood; neuertheleſſe this opinion 
could not be truely defended , as ſhall here be made manifeſt 
_ Godwilling. 

It is ſhewed before, that Accaſation and Preſentment be cour . 
ſes of proceeding moſt properly and peculiarly incident to 
Courtes, guided either by the Ciel, or by eccleſiaſticall lawes, So 
that we finde the authors of this opinion herein to deale ſome- 
what more —_— , then cerraine doe in other points: in that 
theſe doe hereby allow vnto an cecieſcaſtical Court, ſome courſe 


of SONY to the lawe eccleſiaſticall. 
mind firſt toimpugnethis opinion, by ſhewing out ofthoſe 


two lawes,that a Iudge may haue Coniſance againſt crimes, not 
onely vpon the proſecution of ſome partie, which is none Acen- 


ſer, but alſo of Office by way of ſpeciall enquirie; though no ſuch 
ſolemme preſentment be * * vp, by Officers — there- 
unto appointed: and therefore, that ſundry proceedings are war- 
ranted againſt crimes, without Accaſation, or . 

It hath bin ſhewed afore, that vnto euery Accaſatioan Inſcriptiẽ 


t J. Ibellorum. 


of the Accuſer to endure pes talromis, in caſe he proue not his de ts qu 
intention is neceſſarily required. But the proceeding tothe coni- fre non poſluar, 


ſance of a crime by way of Exceptis repulſius only, ot both Repui- 
fone & mk ow againſ PT or a partie, that 
is not to vſe ſuch Inſcription : Andtherfore ſome —_— may 
be againſt crimes by a pu, that is none eAccuſer. The like is 
truely to be ſaid of both the ſortes of Judicial Q werele or com- 
plaints, mentioned alſo in the ſixth ofthis ſecond part. 
Furthermore, at the Ciail lawe, Delatoxrs of conceale- 
ments or intruſions, and De/atoxrsalſo vpon pecuniarie — 


Wes, 


7 Duaren.difpur. 
anniuer. li. 1. c. 38. 


5 it is pretended to be gathered,be 
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lawes, doe omit ſuch [»ſeripriow; and therefore are none eAccu- 
fers. For if we will affirme the proceeding vpon their proſecuti- 
on to be at the inſtance of apartie;then doth it follow hereupon, 
that ſome may be a partie in preferring offences & faultes, which 
is none eAccuſer. But if we will call it proceeding of Office, yet 
is it ſtill without any by officers ſpecially thereunto 
appointed. And therefore it followeth, that the lawe Cinill ad- 
mitteth ſome proſecution of offences, without either eAcenſati- 
on or Preſentment. The ſame may be affirmed of Preſecutours or 
parties at the law eccleiafticall, proſecuting either ex officio pro- 
moto vel mixto. For there is neither [ſcription to make them Ac- 
cuſers, nor preſentment by officers thereunto aſſigned, 

Perhaps here (by preoccapation) that Rule wilbe obiected by 
ſome, whereby is ſaid, that No man is to be condemned without an 
AAccuſbur. Which doth encounter both that which is to be ſpo- 
ken by me againſ this opinion; and alſo for, and in behalſe, of all 
this — of Office: and alſo doth ouerthrowe the opinion 
it ſelfe, that we haue nowe in handling. For preſentment, which is 
one of the courſes allowed by this opinion, hach none vic in an 
Accuſation,but onely Ck a way tothe Iudges Office for ſpe- 
ciall enquirie againſt him that _ nted. So that if by ſuch Rule 
no proſecution might be againſt crimes, otherwiſe then by Ac- 

ation: then all preſentments , which be preparatorics to pro- 
cceding of Office,mult wholy ceaſe. 

For clearing of which doubt, I anſwere: that if this were a Rule 
(asis pretended)yet (like as all other Raves) it hath many limi- 
tations, or excepted Caſes, But a great learned Cixiliay of late 
times teacheth vs, that no ſuch Rule can be gathered out of any 
lawe,andtherefore was (through miſtaking) framed but by the 
common ſort of Interpretours 22 wordes oflaw, hence 

ſe: Jf a mas baue none Ac- 


nerib.& honor, C#ſer, let him not bee debarred from Offices of credite and honoar. 


Nowe it is not hereby forbidden to condemne an offendour 
ypon any courſe of proceeding beſides Accnſationʒ but only that 
a man ſhal not for a ſuppoſed offence, in the meane time be kept 
from bearing offices, vntill he ſhalbe iudicially called into que- 
ſtion for it. This will more planely.a 6 to be,if we ſhall 
call to our remembrance, how many ſundry ſortes of Denownci- 

| atonrs 
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atoxrs (afore ipoken of) were receiued and vſed by the Cinilllaw 
in the olde Remane Common weale and Empire, who were 
not tied to any . And beſides theſe denumciatauri, the t L. 1. 6. Quo- 
magiſtrates themſelues alſo,are by that law required(cuen with- nage 
out any denwnciatonrs) to ſearch out robbers and other diſtur- Ka l. la. pe- 
bers of che Common peace, and to puniſhthem ſeuerely. And —— 
in truth it muſt needs turne to the great preiudice of the Com- Collat,in Nouel, 
mon weale, ifno Magiſtrates at all ſhould deale again any of- — wr 
fenders, vntill ſome Accuſers yea or denoumcers might be found. in hoc. C. de epi. 
Furthermore, the Emperour Traiane writing to Pliniau, would 
not haue the Chriſtians* (whom as it ſeemeth, he ſomewhat fa- * Lb. o cpiſt. 
uored) purpoſely ſought vp & enquired for by the Magiſtrates * 
appointment; but to be puniſhed onely, when they were volug- 
tarily preferred vp vatothe by others. Which doth argue plain- 
ly, that the cuſtome was then, to haue other ſorts of offenders 
ought for, and found out by the Iudges and Magiſtrates; yea 
though none other man preferred matter againſt them. Yea;the 
words of the law in this behalſe are clere. Aandatis canetar de | lad hg 
ſacrilegiu; vt præſides ſacrilegor, latrones, plagiariosconguirant ; & 
(ou quiſq, deliquerit ) in eum animaduertant, Ei fic conſtitutiomi- 
Ks cauetur, vt ſacrilegi extra ordinem,digua panapmiiantur, Ne- 
uertheleſſe, to the entent that Judges may put away from them- 
ſelues all ſuſpicion of ca/nmmiation and conſpacie againſt men; 
the ſaid learned man aduiſeth them, not to deſcend to Engque- 
rie of office againſt any eſpeciall perſon, but vpon ſome pablike 
fame, or other good occaſion of inducement to leade them therennto, 
But as for generallEnguirie,the Iudge in duetie is bound ſo oſten 
to make it, as the preſctipt of la wes doth beare; that thereby 
ſuppoſed offenders being found out and diſcouered, may be 
brought into queſtion, and vnto ſpeciall trial. 
Now hate? will ſhew, that there is allowed proſecution 
of ſpeciall crimes of Office; yet without any ſuch Preſentment 
precedent, as by this opinion is implied. It is true by the Rule 
of law, that generall Enaniry is precedent as a preparatorie courſe 
to make way vnto the Iudges Office of proceeding by ſpeciall 
Engairie againſt ſuch,as thereby ſhall be detected, denounced, & 
preſented. In which reſpeR it is ſaid, that * 4s /nſcription goeth . c.qualirer el 
before Accuſatiom; ſo doth Preſentment before Engquirie. 2.deacculat, 
| Ii 


Now, 
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. 31. num. 11. 
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uf 3 Panor.in c. l.. deed to be prooued, when need ſhall require; then an Ordina- 
' 


56 An Apologie of certeine 


Now, vpon detection made vnto them, either vpon general 
enquirie, or otherwiſe (as it is teſtified by learned * writers in the 
Ciwll law) ſuch Iudges as be diſcreet and ſage, doe cuſtomably 
(in molt prouinces) ſecretly receive the witneſſes depoſitions in 
writing (for the information ofthe Court) before the ſuppoſed 
— 4 be cited eithet realy by attachment, or verbal by pro- 
ceſſe ſerued on him. This they doe thus afore-hand, in two re- 
ſpects: both that the defendant be not fore warned to flie or to 
hide himſelfe; and that the witneſſes (by ſubornation or other 
finiſter practiſe ofthe defendant) be not drawen away afterward 
to denie the trueth, and to depoſe the contrary, 

If the defendant ſhallafterward make his apparance, and de- 

nie the matter obiected againſt him; then be the witneſſes re- 
examined and ſworne againe in his preſence. But if he ſhall Rill 
wilfully abſent himſelfe; in that caſe the firſt examination of che 
witneſſes may ſerue for the Iudge to proceed by, euen vnto de- 
finitine ſentence againſt him. | 

This firſt receiving of information from witneſſes, is called in 
that law Proceſſis informatiuxs; and the reſt ofthe whole pro- 
ceeding of the ludge after the defendants apparance, or his wil- 
full abſence, is proceſſus pumit uus. And vnto the taking of the 
proceſſe informatiue (though ſome haue diſputed otherwiſe) it is 


Chap. v. 


be called. Which courſe oftaking informations 
doth very much reſemble tile examination and enquiry againſt 
ſuſpected malefactors, which commonly is vſed by luſlices of 
the peace and other Magiſtrates here in England, 
But albeit detection tiſing vpon generall enquirie, doe (in this 
ſort) often and very vſually make way to ſpeciall: yet neuerthe- 
leſſe both thoſe lawes do mention many and ſundry other recei- 
ued meanes beſides, whereupon to ground a Iudges ſpecial en- 
guirie : So that albeit Preſentment be one; yet is it not the onely 
meanes, to open a way vntoproceeding of Office by enquirie. 
The firſt of ſuch meanes is a Fame of an offence to be by 
ſome certeine perſon committed. For albeit no Fame be preſen- 
ted by officers — appointed: yet if there be ſuch a fame in 


» Ferretus.Con- . holden, not to be neceſſatie; that the ſuppoſed de- 
e 


dude ni de ac. ie Judge may hereupon proceed to ſpecial enquirie againſt the 


cuſat. 


offender 
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_ offender ſo by famediſcoured. 


This word Fame is deriued from the Greeke word mw, and 
both of them or ov, quaſi a fando,of ſpeakingʒ as a thing 
often ſpoken and by many, And therefore is it by Tallie defined * Cin Topics. 
to be teſtimonium multitudinis; the teſtimony of a multitude, 
The proper effect of fame, is thus declared by olde Gramma- 
rians writing ofthe differences of ſuch words, as be of nere ſig- 8 
nification: Opinto oſtendit; Rumor tumultuatur; Fama indicat. in — 
The opinion or weening of men giues an inckling; Rumour toſ- 
ſeth a matterto and fro; bur fame giues an euidence. 
And albeit Plutarch do report, that this was a common pro- Fluren. x14 
uerbe, M x91 axgyanec TW wizard Gar. In warre and in heare- ſay be edema: 
vaine and untrue matters: yet the olde heathen Poets in an 
admiration of fame, doe aittibute a kinde of diuine qualitie, and 
cternitie vnto it: 
40% / int majeraty arrive, i pe 62.04 4 Heſiodus, 
BR ee 0 — a thing which 
le bruute abroad, doth newer alt fall to nothing : for 
3 dune nature. And — by law he that is H 
mooued with fame, or by the aſſertions of men woorthy to be d 
credited,is ſaid not to be mooned wninſtly,or without canſe. 
Fame: be of two ſeuetall degrees, The one riſing ® vpon ſuſ- cem. t. 
icion onely, and from an vncetteine authour : and this is not of n 
2 ce to make ſuch proofe, that by reaſon thereof 7 the fault a e. — 
ſhould be ſtraightway beleeued, albeit ſuch fame be coadivuant, Con Decks 
vntoother proofes, And it worketh a preſjunption onely, againſt vc de penis. 
the partie, * ſeruing to put him vnto his pargazion, . 8, Tuanosde 
The ſecond degree in Fame, is when is ſprung. vp and had > cler. & 
his originall from a certeine and likely preſumption, and from 
probable matter. In which caſe it may of it ſelfe make proofe, 
either in a fact done long agone; (as to prooue by Fame, that 
a man is dead) or ofa fact that? cannot eaſily (by direct proofs) 5 Pia isi 
be conuinced, but preſamptinely ; as the very fact of adulterie, Auen Ce 
For a fame with probable preſumption. growing vpon ſome © 
knowen acte comming neere vnto ſuch a crime, doth make 
fe of the very fact; ſo that the ende of the proſecution 
not of yerie ** great preiudice : as for example; It may ſerue « Lis dhuc. 
for proofe of adulterie, to the effect of debarring a womans Ce iure dor, 
| Ii 2 cohabitation _ 
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o pia cve cohabitation or maintenance from her husband; but not i that 
nizns de ceſlio. {he may be puniſhed by death, where that penaltie is the Orai- 
zarie puniſhment of that crime. 
A fame may then be ſayde to be blowen abroad, not onely 
» c.inquiſirionis, ? hen the greater part of the whole neighbour-hood ortowne 
in fin de Acau, doe ſpeake thereof, as occaſion is offered: but alſo (in caſethe 
i Panor,inc.ca fact be of that nature,that * it is reſtrained but vnto certeine per- 
ade Ac. ſons, which by likely hood may know of it) then is it a ſufficient 
fame, though none beſides the greater part of ſuch certeine per- 
1 ſons, doe ſpeake thereof. If it be bruited among ſome few one- 
1 4 c. ſuper es de ly and not by the greater part of ſuch ; then is it? properly to be 
q; - eoquicognouit termed a Rumor and no Fame. 
| conang un., Now whenſoeuer a fame touching ſome offence; runneth a- 
| gainſt any perſon: the Iudge may thereupon ground his Engui- 
| ; Card, A'exan, Tie. For it is the common opinion of writers! in thoſe lawes, 
þ in c. de Accu. that Fame doth ſucceedin place of an ¶Aecuſation. One reaſon 
1 \ col. 4, hereof is, becauſe the very people among whom fame flieth, do 
[UN ſceme (in ſome ſort) thereby to preferte matter vp, againſt a 
jill | perſon ſo infamed: which oughtro be as ſufficient to excite the 
| judge (knowing of it) to doe his Office, as if one certeine perſon 
9 
« Alph.Villag.li, or moe did preſent it vnto him. For by ſame alone an offence is 
4.60.06. ſayd to be made knowen vnto a ludge, though not thereby to 
conuince the partie; yet tothe entent of Enqumie, and of deſcen- 
peu: de Palug, ding to a triall by that occaſion. And (as was afore alleged) 7a 
1. in . Sent ic. ꝗ 4- man vpon fame alone, may be ſaid publikly detected * crime. 
ill} . Some Diunes (for the times they lived in) moſt excellently 
| li t oma. learned, could ſay *that apublike fame concerning any crime doth 
* ſtand inſtead of an accnſatton; and thereunto doe applie that of 
Geneſis, where the bloud of eAbellis ſayd to crie out againſt Ca- 
11 in, when he had. ſecretly murthered him. hat haſt thou done? 
5 | ſayd God to Cain, 9 The voice of thy brothers blond cryeth unto me 
#3 from the earth : ag if that crie of the bloud did — the Lord 
" ſt to enter vnto the exammation of the impeached perſon, There- 
14 p fore doth God (though he knew all things) ſay vnto Cain; What 
| haſt thou done ? 
' i „ Panor.c Ter. If Fame be very brimme and rife, **chen is it none injuſtice 
5 tee fora ludge (though he be but an Ordinarie,from whoman 
tf nosde appellar. pellation doth lie) to omit to make any proofe Indicialhin * 
i | O 
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of ſuch fame, before hee proceed. Albeit if an Appellation bee 
brought, he muſt then be able to that there was in trueth 
ſuch a fame before he proc eeded. But if the fame be not ſo ſtrong 
and vehement; then it is expedient for ſuch a Iudge to haue the 
fame (being not preſented) to be in Alles, firſt Indiciallieproo- 
ued, by depoſition of two witneſſes at leaſt. For ſo many will * Clarus vbi fe- 
ſuffice to prooue a fame (though they be none Officers thereun. ****© 
to aſſigned:) But two alone (where a greater number is) cannot 
make a fame. 4 | 
But when the __ or ſuch magiſtrates (from whom none 
Appellation lieth) doe proceed vpon a fame not preſented; whe- 
ther it be 2 and — — — in them 3 
it is not requiſite to be prooued in Act that was ſuch ame Fenin e. 
precedent; becauſe it is ſufficient to bee ſo, ypon — — - 
made knowen vnto them extraindicrallie,For the law preſumeth 
more ſtronglie for their integrities, and freedome from Calumni- 
ation, Conſpiracie, and wilfull vniuſt yexation ; then of euetie in- 
feriour ordinarie [ndges, 
That Rule which is ſet downe by Interpreters, that ef fame 
onght to appeare or be prooned, before a Indge doe proceed, when a; 
there ts no Preſentment ; is ſubiect to divers exceptions in awe. 
For firſt, it hath 3 no place in the crime of berefie, wherein (by the > = wa 
common opinion of writers) a vehement ſuſpicion (grounded . Clas... 
vpon any credible relation)doeth ſuffice to begin a ſpeciall nqui- 
rie. Secondly, that Rale faileth* when ſpecial emquuries be framed + Bald. i l. Nui 
either by commandement, or by knowledge btthe prince him- Join 
ſelfe; ſo ſuch commiſſion be obtained motwproprio,& for the prin- in <coponex. 
ces own ſeruice; but not at the inſtance of any partie particular- _— 
lie intereſſed therein: and ſuch is the Commyſſion eccleſiaſtical, 
Thirdly, it holdeth not 5 when ſuch exquirie is made, not to the Now 7 roo 
end of puniſhing corporallie; but of reforming the partie ſpirita- f 
ally for his ſoules health. Fourthly fame is not required,“ where * 
the engquirie is neither made for any puniſhment ee or ſpiri- zccufr. = 
tuallzʒ but onely to the end to find out, whethet he that is pre ſen- 
ted or elected to an eccleſiaſtical function, be worthie thereof ot 
not. For in ſuch caſe, to the end of keeping backe an vnwoorthie 
perſon; the ſuperiour without either fame or other inducement, 
ought to enquire of meere office,very a touching him. But 
i 3 it 
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qualiter. el. 2. de 
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Clarus. vbi ſu · 
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it is otherwiſe, when engurie touching a fault is inſtituted againſt 
one that is already admuted into that function, whethet the pro- 
ceeding be then for his remoouing, or for other puniſhment, 

On the contrary ſide it is rec eiued by the lawe Canon, that al- 
beit an euil fame, yea though it be not ſcandalous and offenſiue, 
be ſufficient to ground enqurie againſt a priuate or commõ per- 
ſon : yet eucry fame (except it be alſo ſcandalous) will not ſuffice 
ſo to proceed againſt a Prelate. 

The wholetourſe by lawe preſcribed touching infamie or e- 
nill fame goin gafore a ſpeciall enquirie, in other * realmes abroad 
(euen where the C:aill and Caron lawes haue place) is lon 
fince quite growen in diſuſe and leſt vnptactiſed in both courts, 
not onely in thoſe excepted, but in all other caſes alſo beſides, as 
by ſundry writers of thoſe countries is teſtified, 

Neuertheleſſe in the courtes Ciuill and Eccleſiafticall within 
this Realme,this kind of proceeding vpon an Infamie according 
to the very preſcript forme of thoſe lawes, is ſtill required to be 
practiſed and obſerued. So that by this diſcourſe (how fame 
doeth open a way to erquiric ) may appeare, the vntrue and iniu- 
rious Calummiations of thoſe men, who being led by ignorance, 
or ſome worle matter; doe buzze abroad, . 9a Ordmaries may 
make a fame, when and how often themſelues liſt, But if they 
could; to what ſc ſhould they be ſo vniuſtly minded, ha- 
uing (by la we) ſo many ſundry other ſufficient inducements be- 
ſides fame, to ground their ſpeciallenquiries vpon; as partly haue 
bene, and partly yet remaine to be here opened? | 

For another & a ſecond means beſides preſenrmer,which doeth 
alſo opẽ way vnto ſpecial enquirie,is Clamoſa inſmuatio,being not 


3 c.qualicer.el.2. very ynlike to a fame, yet not the ſame. And it is, when as a Indge 
Ndl. de Snom. tired ep by ſundry frequent Þ + of creaible perſons (yet with- 


out their depoſitions) doeth deſcend to ſpeciall enquirie, euen with- 
out any preferrer or proſecuter. And this is to be done by him, whe 
as without ſcandale and offence,it cannot be diflembled or win- 
ked at. For in this caſe, not only the iudge may, but alſo he ought 
to proceed vnto enquurie of bus meere office, againſt him which is 

ſo detected and ſcandalous, | 
Athird means of grounding ſþeciall enquirie beſides preſent. 
ment,is Ciplains made either %.. Fa Indiciall,or by 2. 
| denn. 
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demunciation. For if ſuch be made( yea though no fame doeth a 
peare) the Iudge is bound to frame enquire of Office againſt * ! Nad. in l Man» 
partie denounced; or els he is to be puniſhed, no leſſe . he is — 
to be,when publikg denunciation or preſentment is made by officers, ; 
 ;the ſhall not proceed thereupon. But the prixate /udiciall and, c.. inue- 
generall Canonicalldenunciation doe herein differ from pab/ihe de- ba. = 4 
nunc iatiom; becauſe after publike preſentment 3 bee made to the: C 
Iudge,the Proſecuters are not bound to deale any further there. 16. hu . 
in, but doe leaue it to the ludges meere Office : whereas in the o- 

ther two denwncrations laſt mentioned the Denouncer doeth pro- 

ſecute and ſollicite the office. 

This denunciatiom commerh in place of a publike fame, and + Clarus,ibid. 
thereby openeth a way to enqwirie, And by Cuſtome q now ge- le 
nerally receiued in other countries, any man is admitted in this quidem.c.de ae- 
ſort to denownce an offender, no leſſe then thoſe which be officers - 
ſpecially deputed. 

The maner of preferring denwnciations in the partes on the o- 

ther (ide, is in effect thus: Hee that denowneeth, docth make — 
knowen to the Iudge in Acts, that at ſuch a time by ſuch a man, 
this ot that miſdemeanor was committed; and that N. and A. 
&c. are more ſufficientlie informed in the particulars of that mat- 
ter. In preferring vp Preſentments it is to be obſerued, / that ifthe ? Clarwibid, 
crime be done by commuting any thing; the place muſt bee e- 
preſſed: but if by amitting; then the ſetting downe of the place, 
is not required of neceſſitie. 

5 Here perhaps ſome will obiect _— = & — _ 
of opening a way to ſeciallenquirie, beſides fame; fun - 
e — — be theſe — whereby they doe | 
require, that a fame nece ſſarilie goe before every ſuch enquirte. 
But we are taught * how they ought to be vnderftood; & that in * Boſſius.tir.de 
all ſuch places, they do but 3 thereof, as of one eſpecial and N 
principall means, not exclu — other: and therefore muſt be 
thus takẽ: that by law a fame is but thẽ neceſſarily required; whe 


there is neither denunciatiõ cõplaint, nor any other means beſides, 
be allowed to be ſufficiẽt, whereups to groũd a ſpecial engquerie, 
A fourth means beſides Preſentment, u hei eupõ a ſpecial enqui- 
rie may be entred vnto,are Indicia, ſo called ab [ndicands, which 
(according as j engliſb word w ys is comonly vied)I do interprete 
Emnidences, 
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Enidences, or certaine markes and tokens. For when other in- 
| ducements thereunto doe want, theſe may ſerue that turne. In 
« Bartol.inl, which teſpect it is ſayd that Indicium ſufficiens equiparatur Fa- 
—_—_— me: a ſufficient euidence or ſigne is æquiualent vnto a Fame. Like 
e as on the contrarie ſide, when ſuch euidence cannot bee had, a 
Fame may ſerve in ſtead thereof Therfore in forte ine parts where 
the courle of hauing a Fame to gobefore Exquirie ſpeciallis by cu- 
ome diſuſed: yet neuertheleſle, if no ſufficient Iudicia or euidẽ- 

» Alphon.Villag. ces for the matter doe appeare ;* euen in thoſe countries it is (till 

Argo required, that at leaſt a Fame do run thereof. So that theſe and all 
the reſt ofthe meanes, that open a way vnto ſpecial 3 ien are 
like the Phyſitians <ncwnidpes i, things that may ſcrus to be v ſed one 
of them in ſlead f another that wanteth, 

Theſe Iudicia be in lawe taken two ſeuerall wayes: either 
in a more large acception: as when they ſignifie ſuch preſwmpti. 

„Ag. L.Indicia, on which be expreſſie ſet downe in law, to make a full proofe, ſo 

— un that no proofes may be made to the contrary, commonly called 
pre ſiumptio iuris, & de iure: or els they be of a more ſtrict and pro- 
per acception; importing ſome ſigne of a crime or other matter, 

L solent ſſ. de * which may ſerue to the finding out of Trueth. And this ſorte of 

Ps fn. Indiens are to be conſidered in three 5 ſeuerall degrees. 

4 The firſt are called Leia Iudicia, light inducements or ſu- 
ſpicions : The ſecond be Probabilia Indicia, more ſtrong & pro- 
bable: & the third are Indicia violenta, vel mdwbitata;molt preg- 
nant and forcible euidences. 

The firſt degree of them doeth produce theſe two effects; 
Firſt, that the partie detected may thereupon be arreſted & atta- 
ched (by courtes hauing this authoritie) leſt he flie: and ſecond. 
lie, that the Iudge may enter into the taking of further particu- 
lat informations thereof In praceſſu informatino: but they are not 
ſufficient ſtraight way to frame thereupon proceſſum pumitiuũ. For 

Sdlyeetus in l. to take further informations © onely touching a crime am probable ſu- 

6a quidem-©,00 p icion ſuffſeth; by which the Indge may (with reaſon )be induced to 

beleeue, that the crime was comitted by ſuch an ene. And it is no mat- 
uel y ſuch reaſonable ſuſpiciũ may ſerue a ludge ſo fatre, as to take 
further informatiõsʒ ſeeing it excuſeth an Accaſer fro manifeſt ca- 

| lumniatio by Twlber iudgement, as heteſtifieth in theſe words. /t 

Ae. Pro may happen ( ſaieth he)” that ama accuſed innocent, But notwith- 

ſtanding 
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ſtanding he be cleere from the fant; yet ts he not without ſuſpicion. In 
which caſe (albeit it be lamentable in reſpect of the accuſed: ) yet the 
Accuſer (in (ome ſort ) may for ſuch ſuſpicions ſakg be pardoned, For 
ſeeing be hath ſomething to ſay eriminonſiy grounded vpon good ſuſps= 
cion; therefore may he not be taken wilfully to miſuſe, and manifeitly 
to calummiate or conſpire againit him, m hich is guiltleſſe. | 
The ſecond fort of Euidences (properly and molt vſuallyter- 
med by the generall name of Alen) though they be of leſſe 
force, then to make probationem ſemiplenam: yet arethey ſuffici- Nalin 
ent to ground a ſpeciall Enquir ie vpon. Inquiſitio poteſt fieri quan- WT 
do extant indicia propinqua ipſi maleficio; quia tunc ſurrog antur loco 
infamie.And of this ſorcare thoſe lawes to be vnderſtood which * Panor.c.z.loco 
affirme Indicia non ſfficere ad conuincendum: ſuch inducements ® 
are not ſtrong ynough to condemne aman, Vetꝭ if moe of them — 
together doe happen to fall out in one matter, each of them be- — 2. 
ing ſeuetally (in his owne nature) perfect: then may they all be 
ioyned together, and wy ſuffice to the condemning of him, vn- 
to a mulcte pecuniarie or fine; but not to condemne him vnto any 
corparall puniſhment; ſauing when the Soweraigne Prince, or his 
chiefe Caunſell of State, doe thereupon proceede, And yet cuenin 
this Caſe, ſuch corporallpuniſhment ought to be extraordinarie 
onely: that is, ſome leſſe and milderpuniſhment ,then the pre- — 
ſeript of lawe prouideth for an offendour in ſuch a ctimeʒ if he 
had bin conuicted either vpon his one confeſſion, or by witneſ- 
ſes; and not alone per [narcra; that is, but by pre ſaumtine proofes, 
or probable Euidences. For it is to be vndetſtood, that in moſt 
forreine partes, the manec of al puniſnments, are atbitrarie to the 
Iudge, according to circumſtances. N 
The third degree of them are ſuch, and ſo ſtrong euidences, as 
that not onely ſpeciall Enquirie for puniſiment may vpon any of 
them be framed : but che partie may : thereupon alone, be alſo Frans 
condemned; as is commonly holden by writers in lawe; eſpeci- 8 
ally in ſecret treaties, hidden crimes, and al ſuch,as ( in their owne 
nature) be of difficult proofe. 
That ſuch indicia indubitata or violent pre ſumptions may 
ſerue for full proofe in matters of very difficult proofe, we haue 
an example in Scripture of Salomon; whole wiſedome is there · , n 
fore highly commended, becauſe he grounded his iudgement preqwope. = 
Fi Kk (whether | 


| 
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(whether of the two women that contended, wasthe true mo- 
ther) vpon the motherly pitie which he found in her, that would 
rather forgoe her naturall childe, then to ſee it diſmembred and 
parted in twaine. 

Nowe becauſe of this diuetſitie among theſe Iadicia, if any 
ſhal require a true note of diſtiaRion, ho theſe three ſortes may 
be exactly diſcerned one from another: it is to be anſ wered, firit 

1.8 1. Cae generally out of the wordes of la we: Qge * argumenta, ad quem 
Telib, - wmodum probande cnig, rei ſuſſiciant, nulo certo ſatis definuri po- 
teſt. And according to this is the Mule; Omnes probationes ſunt 
' _ erbnrarie, But particularly in this point, ye muſt knowe, that 
1 1 5 the whole matter Indiciorum, of Euidences, muſt be left to the arbi- 
1 Eau. g. Prad Ca. trarie indgement of an vpright and ſincere man, ſuch as a Indge is 
_ 1 elta. prrſumed to be : That hee according to the qualitie of the perſon, 
| crime, and manner of the ſuſpicionzand preſumption: may image, 
in which of theſe three degrees enery Indicium, or ſenerall Euidence 
i tobe taken, 

A fiſt meanes (beſides Preſentment) of proving way to ſpe- 
| ciall Enquirie,jn proc eſſu punitius, is that detection which the Gre- 
nt. Clans Callie mpg 3 So was the woman taken in the very acte 
of adulterie in the Goſpel, The Latines terme it thus; Depreben- 
fro in flagranti crimine, And vpon the borders of England, taking 
one with the bloodte hand; or (as it is more — expreſſed) 
taking an offendour m__ manner, For of * ie . teſtified, 
+ Clribid.qu,s, * that it openeth way to ſpeciall Enquirie. And the like is to be 

ſaide, — a ids bimſelfe ( firing publikely) ſeeth ſome 
crime committed. Whereof writers in la we doe aſſigne forrea- 
ſon (in this behalfe) the u . iuſt griefe, ypon the indignitie 
of the facte, and vpon the audac eous boldneſſe of the offendour. 
f A ſixth meanes producing ſpeciall Enquerie , is Notorietas fa- 
— ci, vel Enidentia fals. When the matter is ſo notorious, 
culat, that by no colour or 2 it can be concealed, ſhadowed, 
or excuſed; as when the w be able to teſtiſie it. For 


22 foper then“ (as ſaieth Saint e Awgaitine) which ſaying is alſo repea- 
— 


ted in the Canon lawe. Enidentia patrati ſceleris non indiget cla- 
i more accuſatoris . What ſhoulde a Iudge require an ¶Accu- 


2 4 ſers proſecution, where the crime is notoriouſſy and plainel 
— committed? So it is toſtified els where, 7 S# — cam 
2 28 : ut 


mulicr, | 
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vt merito debeat appellari Notorium; in eo caſu nec teſtis , nec acru- 

ſator eft neceſſariuu; cum buinſmods crimen nulla paſſit ter giuerſa- 

' tione celari, But this worde Notorium, hath three acceptions in 
Law. The firſt is Notorietas vel exidentia fatti, — here 


__ The ſecond is publicum vel Notorium per ſamam. The * c.Tua. ibid. 


ird is that Notorimm,or (as others read it in the feminine gen- 1 ce — 


der) Notoria, which is a relation or a preſentment vnto a Iudge Twpiltian, 
of ſome crime. And ſo it is taken in thoſe words ofthe {nil law, 
3 Nuntiatores notorys ſuis aſſiſtere rmbeutur. Preſenters, viz. vo- 1 Leaquidem.C, 
luntarie relatours and not Officers thereunto ſpecially appointed © 
(except their Ca/ammiation be manifeſt and apparant, as the be 
writers doe interpret) muſt make good and iuftifie that which 
they preſent, And againe, Veri ſi falſu necne Notorys inſimu- + vide auguft, 
lata ſit, perpenſs indicio diſ pics debet. — 2 

Now the ſecond of theſe two Notoria doeth open ſufficient Claudio. = 
way to ſpecial Engquirie : butthe firſt 5 ſerueth not onely hereun- for rage 
to, but euen tothe conuiction alſo of ſuch Notoriow offender, 
Vet before the party may vpon ſuch Notorzetie be pronoun- 
ced conuicted; it is required, © that this Notorietic be made to ap- * Pra. Conrad, 
peare indicialh in «Ales vnto the Indge (onto the ſpeeding whereof, 9240. 
the Defendant alſo muſt be called amd not onely by extraindiciall in- 
formation brong ht unto him, Vpon which [ndicrall 7 proceeding, » rener. Cont 
had, the Iudge, (before he proceede to ſentence of condemna- 31-mu,y.& 35. 
tion) muſt by interlocutorie decree pronounce ſuch a fact to be 
notorious. 

A ſeuenth meanes ſerumg to produce firſt Enquirie in Proceſ 
ſu informatmo, and after in pumitiuo is that, which is called inci- 
dent cognitio when ypon examination of one offendour, it fal- 
leth out another of his complices to be diſcouered. For thereup- 
on (as it is the common opinion * of writers) the Judge mays 14 Rom. 
ground his further exquirzeand taking of Informations; albeit % Cg 
the ſuppoſed offendour ? be not at firſt cited thereunto. But this » Bam in l.. K. 
a A made by him that is partakerin a crime; is not to hies 
be holden ſo good, as the ſaying of a witneſſe, but as of a bare · Clanuwbid, 
Relatour:which yet may giue iuſt occafionyntotheTudge to en- 2% 
ter into further Enquirie thereof, by taking Informations, as the 
ſaying of any other meane or bad perſon alſo might. in like caſe. 

An eight meanes to open 17 * to occaſion the Iudges "= 
2 Cc 
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ciall - tn proceſſu punitius is, Enormitas cri minis the great 
heinouſneſſe of ſome crime. For it is holden, that euen in ſtrict 
termes of law, againſt ſuch a grieuous crime, a ludge hath pow- 
et ſoto proceede, yea without any fame or Indicia, viz. Euidences 
iudicially proued and ſer downe in the Actes of the Court afore. 

Ninthly, the Iudge may lawfully deſcend to ſpecial engurie of 


Ach villag, office, if he ſhal perceiue the eAccaſer * to collude with the accuſed 
3. . 15. concl. 18. Gr to goe about to ttanſact, & by ſecret cõpoſition, to ſhut vp the 
Bert. ia Liter matter betwixt them. So if he which is ſuppoſed to be robbed, will 


omnes. 
fl. de furtis, 


collude with the theefe, and ſay that he was not robbed : yet if there be 
likelihood to the contrary be is not to be beleened;but the Indge there- 
ꝛ pon is to make ſpeciallenquirie; Q uia intereſt reipub, pumiri ſurtum. 

A tenth meanes beſides preſentment , or any of the former, 
which may iuſtifie a Iudges proceeding in this behalfe, is when 
it is growen ſo farre (without # the detendants alled Bing) that 
none infamie, or any of the foriner meanes lieth againſt him, as 
that it is come to ſome act vſually ſpedde poſt litis comteſtationem, 
that is,afcer iſſue ioyned. For then (by the common 5 * of 


-* writers in la weit ſhalbe too late for the defendant to obiect the 


want of fame , and of other Iaducementt, &c. So that the procee- 
ding (for want of the defendants reclaiming in time, ſhall ſtand 
ſound , and ſhall not be auoyded hereupon, for nullitie or any 
errour. 

The laſt occaſion of a Iudges iuſtifiableproceeding by engui- 
rie againſt an offendour without any of the former inducements 
hitherto ſpoken of, is: when his proceeding © tendethto a father- 
h and ſpirituall correflion for the ſoules health onely: and not vnto 
any pwblike, corporal, and exemplarie puniſhment, So that vpon 

all, which hath big ſpoken in this behalfe, we may conclude 
in the very contradictorie of this opinion: That 4 Courte 
eccleſiaiticall (by the lawes both Ciuill ana Canon) 


many waye: proceede agaumſt an offen- 
IT, dour, without either eAccuſa- 


tion or Preſentment, 


CHAP, 
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CHAP, VIII. 
That to proceede ſometimes againſt an offence otherwiſe then vpon an 
Accuſationor Preſẽtment, or then 2pon an Appeale or Endite- 
ment (which two at the common lame bane reſpefline correſpon- 
dence vnto the two former) is no diucrſe, much /eſſe any Contra- 
rie or repugnant comr/e to the lawes, ſtatutes, and cuſtomes of this 
Realme. I bis te proued by common lame, ſtatutes, and practice in 
proceeding informatiue and punitiue: with anſweres to certame 
obiethons made to the contrary. | | 
- Eeing then that not only by Canon, but alſo by 
the Ciuill lawes (within the compaſſe of which 
two leatnings Accuſation and Preſentment doe 
9 b ly fall) there be ſo many oth 
D operly fall) there many other meanes 
2 Wag beſides eicher of them, to open wayto a ludges 
— proceeding againſt a crime: let it now be conſi- 
dered, why an eccleſiaſtical court may not be allowed an eccle/ia. 
ficallcourle of proceeding; or whether by the ſtatutes or cõmon 
law of this Realme, an eccleſiaſtical ludge be any way reſtrained 


and prohibited to proceede vpõ any other groundes beſides the 


one ofthem two. For if the Common or ſtatute Lawe prohibite 
this; then are ſuch Canons, ec : thereby in trueth reuerſed and 
yoyd, as contrary and repugnant to the Lawes and ſtatutes of this 
land. But if no ſuch contrarietie, repugnarcie, or prohibition ſhall 
be found: then will there be nocaule, why the proceedings of 
Judges eccleſſaſtical againſt Crimes, may not (in this behalfe)ſtil 
continue, as in all times by - paſt they haue done. 
Not withſtãdinę there be great dinerſities in proceedings eccle- 
ical frõ proceedings at the Camon law; as in the frame of the 
Libel; in the anſwering of it; in the ioyning of iſſue; in the pro- 
duction, examination, & publication of wirneſſes; in exceptions 
or chalenges againſt them, & Corroboratories of the mʒin the gi- 
uing of ſentence or Iudgement in writing,andin very many other 
ints beſides, too long here to berehearſed: yet ſuch diuerſſtie a- 
— notwithſtãding(ſo that the Comon law, or flatute, do neither 
contrary nor contradift them) thoſe proceedings ſhalbe neuerthe- 
leſſe iuſtifiable, For by ſtatute All ſuch Canons,coſtitations,ords- 


nanc ei, & nod ali prouincial heing already made which be not cõtra- 
riant nor repugnant to the lame Wr of this Realme, 
KK 3 nor 
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nor to the dammage or hurt of the Kings prerogatine royall; ſhall 
now ſtill bee vſed and executed, as they were afore the making of 
that Me, cc. So that no Canons eſtabliſhing proceedings 
onely diverſe, but Canuns contrariant or repugnant to the Lawer, 
ce. be thereby repealed. Nowe we are taught by the rules 
of Reaſon, that two propoſitions reteyning otherwile the ſame 
termes, the one being vniuerſally negatiue, and the other vni - 
uerlally affirmatiuc , be contrariaxt one to another. And though 
in materia contingent: both ſuch may be falſe ; yet they can ne- 


uer be both ofthemtrue. Therefore if the one be true, the other 


of them n.uſt needes be falſe. For e of contraries; the 
Common Lawe holdeth that All advowſons or right of patronage 
may lawfully, and without Srmonie, be bought and ſolde. This pro- 
poſition then being true; the contrary propoſition hereunto, 
which is eſtabliſhed by the Caron Lawe : viz. that no right of pa- 
tronage may lawfully or without Simonie be bought and ſolde, muſt 
needes be falſe; and therefore by the Common Lawe, doth ſtand 
in this Realme repealed,in reſpeR of this contrarietie. 

The word R t in the ſaide ſtatute (we ſee) is put after 
Contrariant, as of a greater force and cfheacie : and therefore is 
to be vnderſtoode, according to the common courſe of our 


ſpeach , ( albeit the Logicians doe not ſo vſe that worde) for the 
contradiftorie oppoſition ; conſiſting of an vninerſall affirmatine 
and a particular negatine; ot of an vniverſallnegatine and particu- 
lar affirmatine. And theſe be ſo oppoſite ex diametro, and doe 
alwayes ſo directly thwart one another; that in euery ſubiect 
matter whatſoeuer, the one of them being true, the othermuſt 
needs be falſe : & connerſo. As for example; The Canon Lawe 
holdeth, that Alfighting in Dell, that is to ſay,triall by battaile 
of one ſingle man againſt another, ij vnlamfall. But the Common 
Lawe ( contredsing this) doth holde, that ſome trial by battaile 


(as in a writof tight, and in an Appeale of murder or robberie) 


it net vmlam ful. And againe: the Canon Lawe holdeth, that none 
aduom ſons or right of Patronages may be in greſſe. But the Common 
Lawe is in the flat Contradittorie hereof, that ſome adam ſaus be 
in greſſe, as well as others — to a manoure. And thete- 
fore in neither of thoſe Cates ſuch Canons haue place in this 
Realme, in reſpeR of this Contradittion and Repngnancie, 
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If then it may be ſhewed, that ſome proceedings ofthe Cam- 
mon Lawe againſtcrunes,be alſo entred into without either Ae. 
cnſation or Preſentment going afore: then where the courſe of 
both Courts be not fo much as divers; — — 
found either Contrarietve or : vnleſſe we ſhould ſay, 
| that the Lawes andſtatutes doe condemne that, as vnequall and 
vniuſt in Courts Eccleſiaſtical, which they eſtabliſh and practiſe 
in Ti 4 Courts for and iuſt. 
As then an ¶Appeale brought at the Common La we, doth moſt 
neerely reſemble an Accaſation in the Cime/ and Common Lawes: 
ſo hath enditement a — ,and doeth anſwere vnto 
their Preſentmenti, being alſo in ſtatute, oſten called by the name 
of Preſentment. e two kinds of proſecution of Crimes, at 
the Common Lawe be mentionedin a — of K. Hemy the fiſt, 
in theſe words: Diners men of malice and enmitie, and for gaine, . 5. ll gc. 
and vengeance haue often camſed to be indited and appealed diners of wic. 
our true liege people, of treaſons or felonies in the Cutie of Lan. | 
caſter ; pretending 4 + eAppeales and Inditements, &c. And 
though theſe two be the courſes of bringing a man in proceſs 
panitinv into trial of matters Capital. yet for infinite other offen- 
ces and crimes not Capital the Comen Law hath vſe of Bils in the 
Starre-Chamber, and of / ons in the other Courts, at . ot. 
minſter. Neither of which can be truely called either Preſent- 
ment or eAccuſation, Not Preſentment,becauſe no ſuch peculiar 
charge of preferring vpon their oathes is layde vpon them, as is 
vpon [wror; at . that finde /ndrtements; or as is vpon 
Charch- and Side-wen,who make Preſemtments. Not Ac- 
cuſatiom, becauſe (as is aforeſhewed ) ſuch Bili and Informations, 
be both of them put vp, ex officio pramoto. Againe, they cannot 
be called eAccaſations, becauſe thoſe, who put them vp, are not 
parties; but the King is the partie. For it is thus ſaid in Statute, He * 3. en 
that will ſue for the King to attaint them, that pay or receius ſuch 
come (as is there forbidden) cc; ſpall baus the one halfe of the for- 
faitmre, And after in the ſame Kings dayes : 3 Hethat will ſue for 1 l. H fe. 
the Kang in this behalfe, ſhall baus the thirde part of that pecuniarie 
paine. So that whoſoeuer doth preferte or follow them; yet the 
ſuite is the Kings, and he the partie; whoſe alſo the Court is, 
where the ſuite is proſecuted, * 
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It may appeare, that at the Common Lawe, other meanes be- 
fides Appeale and Enditements (which teſpectiuely doe reſemble 
eAccuſation and Preſentment ) be receiued to ground a ludges 
Enquirie vpon, in Proceſſu informatine ; whereupon alſo follow- 
eth oftentimes proceſſus punitinns; that is, the triall ofthe Offen- 
der, As fitſt, by the common cuſtome and practiſe of the land, 
For doe not ſome ſeuetall Iuſtices of the Peace, vpon their owne 
ſuſpicion conceiued, or vpon ſecret relation of others (home 
they credite) ſend for men by warrant to be apprehended and 
brought afore them? doe they not take informations ſometimes 
againſt ſuppoſed offenders, ypon depoſitions of witneſſes, be- 
fore the partie be ſent for? Doe they not alſo without any ſuch 
witneſſes, oſten · times examine the partie himſelſe, and (accor- 
ding to theit diſcretion) binde him to the Peace, or to his good 
behauiour: or perhaps ſend him to the common gaole to be im- 
priſoned ? Doe they not receiue and ſometimes preferre and 
procure enditements to be found (as of common Bærattarie and 
ſuch like Crimes) vpon their owne onely ſuſpicions, ot by infor- 
mation of ſome one other (perhaps an enemie) and ypon other 
as meane preſumptions? Are not ſundrie perſons trauelling 
through ſome towne, or founde in ſome priuie ſearche lodging 
there (with good reaſon) oftentimes brought to a ſtraite exami- 
nation and exquirie of matters Criminalt vpon the onely view of 
their perſons and deportment, withour all further intelligence or 
cauſe of ſufpicion? Vet be all theſe without eAppe ale or endite- 
ment; and many times vpon as light and perhaps lighter ſuſpici- 
ons, and informations leſſe likely and credible, then any be ad- 
mittedſ in like caſe) 1 Commuſſioners eccleſiaſticalliz and much 
leſle by Ordinaries, ho muſt( in caſe an Lppe/lationbe brought) 
in a more ſttict courſe of Lawe, be able ſoundly to iuſtifie the in- 
ducements, that they had to leade them into thoſe criminall que- 
ſions and enquiries, Yet vpon theſe grounds alone, not onely 
the apprehenſion ofthe parties their examinations perſonall,and 
the taking of informations from others againſt them, is founded: 
but alſo(as often falleth out) other penalties and diſgraces be in- 
flicted; as binding to the Peace, or to their good behauiour, ma- 
king them to anſwere enditementi of Barattarie,or ſuch like; im- 
ptiſonment of them by a good ſpace, ſometimes till the next 
| Seſſions 
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Seſſions or generalleAſſiſes ; and ſometime extending diſcretion 
euen to condemne men to be whipped publickely vpon the ſin· 
gle Denunci ation of a woman being infamous, and partie in the 
pretended Crime: one who is as eaſie to be ſuborned to ſpeake 
and charge a man falſely, as to deale lewdly; and whoſe teſti- 
monie (though it were not ſingular) is of no weight and credite, 
Much leſſe therefore (being but one) ought ſhe to be taken for 
pon wy to condemne any, flat contrary to Gods one Moral 
awe. 

I haue alſo knowen Articles put vp againſt a good Miniſter 
and Preacher, to haue bene reiected in reſpect of their inſufficien- 
cie, by the Commiſſion eccleſiaſticall. Vet the ſame Articles (being 
preferred euen by his aduerſatie, but aſſiſted with ſome of coun- 
tenance in the Countrey) haue afterwards ſerued to haue an Eu- 
ditement found againſt him, to be a Common Barationr: yea by 
thoſe and before thoſe, who perhaps might all of them be appo- 
ſed, to tell directly. what Barattaria truely ſignifieth and impor- 
teth ; and whence it is deriued. 

Likewiſe doe we not ſee, that vpon the like grounds to ſome 
ofthele, a man may be touched with great diſgrace and diſcre- 
dite; and that not vniuſtly? As when ſome great and potent 
man in a Countrey ( againſt whom fewe or none there abouts 
dare openly deale ) is put out of all Commiſſions and publicke 
charge in his Countrey, vpon priuate (yet credible ) information 

iuen to ſome of the great officers ot the . touching 
bis oppreſſion,or other ill demeanour of himſelfe? 

Doe not the like grounds of Suſpician, of priuate Complaint 
and Information exhibited vnto them, iuſtly and ſufficiently (of- 
ten times) mooue and warrant the Lords of the Counſell, to call 
ſome great malefactours into queſtiom, and to deteine them, till 
they be acquited or ans 2 due triall? 

Beſides this vſuall practiſe, doe not the very Lawes of the 
land allow of theſe and like inducements to take informations, 
and to enquire into matters Criminal? For in an Action of : 10 H. ol iy 
falſe impriſonment, it i a good plea for the defendant toſhewe the fe- 
lonie, and to pleade that be tooke the plaitife for ſuFpicion of ſuch 
felonie + per Frowick, And why then, may not three or moe of 
the Qgeenes Commiſſioners eccle _— be inreaſon as deepely 
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truſted ypon their ſuſpicions (though in trueththey vſe it not in 
this ſort) as ſome one ſingle Iuſtice of Peace may be, vpon his 
owne onely ſufpicion ?. And is it not as likely, that they will haue 
as good ground of their ſ#ſþicion,as he hath of his; and as much 
care of luſtice and of their owne credite? 
3 l. ea. 12. In an old ſtatute we finde, that Notoriouſnes of a fatte an exill 
name of a man, yea and light ſuſpicion alſo of Felonie, _ any of 
them ſerue, to mriſon a man. Albeit in the two firſt caſes ſuch a 
perſon is by that ſtatute appointed to endure hard and ſtrong im- 
" priſonment: yet aske whether in the originall Rolles, this ſtature 
doe ſpeake of impriſoning ; or elſe of ſtrong and hard penance, 
which ſuch be appointed to ſuffer, that refwſe to be inſtified by the 
Common lawe of the land. 

And as theſe and like inducements doe ſerue to ground the 
proceſſe infurmatius: ſo doe they no leſſe, euen in Proceſſe pumtiue, 
when the exquirie and examination is to puniſh the offender, 
For if any the Iudges at Weſtminſter orof eAſſiſes, haue iuſt occa- 
ſion of ſu/þicion miniſtred of a miſdemeanour to be committed 

ſome belonging to that Court, touching matters of their 

ts and preſent ſutiſdiction: may they not, and is it not vſu- 

all with them, euen hereupon onely, without any enditement or 

other proſecution of partie, to call ſuch ſuppoſed offender vnto 

examination before them, to the effect ofpwriſhing him, according 
as the qualitie of the facte ſhall fall out to require ? 

15. H. ea. In the time of King Henry the ſenenth it was prouided by Par. 
liament, for ſuppreſſing of Retainours; That two Iuſtices ( where- 
of one to be of the O norum ) might call all ſuch perſons, as they ſhall 
thinke to be ſulpected of any Retaynonr, and them to examine of all 
ſuch Retaynours by their diſcretion : and their certificate into the &. 
Benche agamſt all of them ſo examined, and by that examination 
found in default, to be againſt them as a connittion : and their certi- 
ficate of any perſons by that examination accuſed to be Retainoure, 


if to be of lilę S 
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enacted, that ſuch Iuſtices( as afore) 


| or the Lord Channceller, or Lord Keeper,or three of the Kings Coun- 


ſell attending him, ſhoulde haue full power and auftoritie without 


11 7 am ſute or infor matum made or put before them or any of them, to 


ſende for by Write, Sub pena, Prinie ſeale, Warrant, or MP 
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their d:ſcretion, for any perſon ſo offending ; and the 

2 2 —— ford by their — : — 
ſuch as ſhould bee founde guiltie by verditt , confeſſion , exam. 
tion, proues, or otherwiſe, in the furfrituret and paines,as though they 
were condemned after the courſe of the Common lawe, cc. So that 
| it was thought then by the whole ſtate of the Realme, none vn- 
| juſt courſe 6 no not in a Temporali Court) for Magiſtrates to call 
ſome offenders into queſtron criminall, whom they did but thin 
to be ſufpetted, and to condemne them without either Eudite- 

ment, Appeale, ſuute, or Information made. 

By a Statute made in her CMaieſties time it is enactedʒ That * -. 
if any man be in priſon for ſuppoſed ſpeaking in behalfe of forreigne 
Supremacie, and happen not to be endited within one halfe yeere of 
the offence committed; that then he ſhall be ſet at libertie, Where- 
by appeareth, that a man may happen to be brought into Que- 
ſtiom criminall, and to be in priſon alſo (which is an Attachment, 
and ſome puniſhment ) without any Enditement or eAppeale 
precedent, 

The ſtatute for * Uniformitie in Common prajer, mentioneth » 2 
three meanes of Connittion by the courle of he T emporall la wet 
Viz, Verdict of twelue men; the parties confeſſion; and the notorious 
enidence of the falte, If then the Notorious evidence of the ſact 
without Appeale or Enditement,V/erdift,or Confeſſion, may (at that 
Lawe) ſerue for a Conmition : may it not with as good iuſtice, 
and equitie ſerue for the ſame purpoſe, at the Eecigſiaſtical lawe, 
without either Accuſation or Preſentment? 

If here jt be ſaid by any, that though ſuch praiſe of Tempo- _ 
rall Iudges be lawfull, and the Lawes and Statutes be iuſt in this 
bchalfe; yet perhaps the Common Lawe will not giue ſo large a 
ſcope vnto ſauges eccleſſaſticall: againſt ſuch doubters I will ob- 
ic thoſe wordes of 3 Magna Charta, where it is not a nee, g Cha 
graunted, but Confirmed onely, That for enermore the Church of tu. cap i. 


— 
——— 


England ſhalbe free , and ſhall haue all her whole rights and liberties 
inwolable, And this is a confirmation of their rights and liber- 
ties, before any grawnt was made to the reſt of the Realme be- 
ſides : being yeelded at ſuchtime,when as (through generallig- 
norance) it was vntruly holden, that the ſtate Eccle/iaſticall 
( gaified there by thoſe __ f The Church of England ) had 
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54 An Apologie of certaine Ch. J. 
not their Iuriſdictions from the Prince, but from God alone, de- 
riued downe to them by the meanes of the Pope : and therefore 
that their Courtet and Lawes, (whereby they proceeded) were 
x not in any reſpect to be accounted for Court: holden by the Kings 
' auctoritie, or their Lawes the Kings Lawes, Whereupon aroſe 
th that vntrue and preiudiciall phraſe of ſeuerance of a Court Chri- | 
tian, from the Kings ¶ vurt. So that if they were confirmedto | 
them, when their Iuriſdictions (in fate) were not holden of the 
King, as now they be, and oughtto be by Gods Lawe: is there 
not then more uf cauſe ſo to continue them at this time; ſceing 
they be not ſo much as 4 diuerſẽ courſe from the Cuſtomes and 
Lawes of the Realme in Courts Temporall?. 

But that this courſe of proceeding in cauſes Criminall, ſome- 
times without either Accuſation or Preſentment,is in tructh right 
and libertie of the Charch of England, may appeare by that, which 
to this point hath bene afore deliuered; and by the continuall 
practiſe alſo of thoſe Courts, in all ages: as the Acts thereof from 

\ time to time doe make very manifeſt, | 
Vet, this is more particularly and neerely prooued,in the very 
int that we handle, by a ſtatute made in het Maieſtiesreigne; 
where it is prouided, that Ordinaries not only at auy other time and 
place, then at their viſitations and Synods may take accuſations and 
information ( a word of farre more large ſignification, then Pre- 
ſentment: ) but may alſo * elſe- where within their iuriſdiction. 
Which Enquirie is afore ſnewed to be alwayes ex Officio; and 
(being abſolutely ſpoken without further addition, and in ſome 
ſort ſeuered from all kiade of Infarmations) mult neceſſarily be 
without Preſentment. 
But how farre and in what maner may they ſo doe? Truely 
in hke fourme as heretofore hath bene vſed in hke caſes, by the 
Q meenes eccleſiaſtical Lawes, If then to proceed Criminal with- 
out either ofthem two, be warranted & practiſed bythe Q neenes 
eccleſcaſtical Lawes (as afore is ſhewed) aſſuredly this Statute 
doth auouche and iuſtifie them. 
To this diſputation may be referred that obiection, which the 
Note gathe - Votegathrrer maketh touching a *ſtatute of K. Hemry the ſeuentiʒ 
3 whereupon ( he ſaith) Empſon avd Dudley proceeded, that was 


* 1. H. 7. ca. 3. 


; 1. Hl. l. ca.. repealed by another in the time of K. Henry the eight; although 


he 


1 1. Elix.ca.⁊ · 


. —_ » - 


- 
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he putteth it vnder his title of the laret of England, as by them 
ſeeking to impugne al proceeding ex officio;albeir ynder pre ſent- 
ment (which this opinion alloweth) proceeding ex Officio, is 
neceſlarily implied,and preſuppoſed, 
For anſwere whereof; it is true, that the ſaide Ratute was ſo 
repcaled : but whether it were the ſame and the onely ſtatute, 
whereupon Empſon and Dudley proceeded, is left there vncer- 
taine and vntouched. Howſoeuer it was in this behalfe, ſeeing it 
authoriſed all Iufticet of eAſſiſe and of the Peace, to proceede 
thereby; it is molt probable , that many beſides them two, did 
alſo deale by vertue thereof. 
The effect ofthe ſaide ſtatute was, that wpor information to be 
made for the King afore Inſtices _ penal ſlatute not extending 
to life or member the might (without enditement ) heare and deter- 
mine all offences againſt the forme of any ſtatute in force. 
The reaſon of making the ſaid ſtatute, is ſignified by the pre- 
amble to haue bin; for that, although at Seſſions charge was ginen 
to enquire of many offences againſt ſtatues; and Enqueſts to that ef. 
felt were ſtraightly ſmorne and charged to enquire and to preferre the 
trueth : yet they were letted to be found by imbracerie, maintenance, 
corruption, and fanonr ; by occaſion whereof the ſtatutes conlde not be 
in due execution. And againe in the ſame place: The rtwelne 
men, for the canſes afore rehearſed , will not finde, nor preſent 
the trueth. Howeſocuer this were at that time, it may bee 
feared, that it is in ſome place too true ſtill, euen vntill this 
day. So that if this were then a ſufficient cauſe to make 
ſuch a ſtatute ; the cauſe ſtill continuing , if not encreafin 
that ſtatute will ſeeme to haue beene (in that regarde ) leſſe 
vnreaſonable. | 
In the ſtatute of Repeale thereof, for the reaſon of abrogating Hen. c 
it, is onely aſſigned; Thar. thereby many ſmiſter, craſtie, 2 
and forged informations haus beene purſued, to the great 
and wrong full vexation of the ſubiettes , But this might aſwe 
happen, euen when men be proſecuted by way of enditement. 
For is it not vſuall to finde them ypon any one mans euidence 
and information, the Irie not regarding (oſtentimes) what 
enimitie reſts berwixt them ? Therefore it was not the courſe 
by information that diſplealed; but the badnes of the On 
Ll 3 at 


e 
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qr.Hen,$,c.14, that gaue occaſion of repeale. For by ſtatute, euen in K. Hen. #, 
2 dayes, an Information was made equiualent vnto a preſentment 
by verdift of tnelus in mattet of hereſie, hat is far more penal, then 
the former. Which cruell ſtatute I would not haue alledged, but 
that the Note- gatherer groundeth himſelfe thereupon, for ano- 
ther purpoſe. ö 
And we ſee, that there is no ſuch cauſe alledged, as the Note- 
gathererinſinuateth; either as if it were an vniuſt & ynreaſonable 
courſe, or in reſpec that it was ex eſſicio, at the inſtigation and ſo- 
licitation of ſome one perſon; or yet, that it was without Appe ale 
or Enditement.For if it had bin ſimply vniuſtzthen all the treaſure 
which had bin leuied by colour thereof, ſhould haue bin reſto- 
red. And it is euident, that Bils and Informations againſt offenders, 
are ſtill in frequent vſe, and may be preferred for the Queene by 
any, and againſt any, whomſeuer. And thoſe which be found ef- 
fendert, may (without either Appeale or Enditement)be condem- 
ned and puniſhed thereupon in ſundry geat penalties and loſſes 
both pecumiarie, corporall, and of their good name and credite. 
And for further proofe, that it is at this day holden none vn- 
iuſtice by the temporal lawes for to ground an enquirie, yea, and 
alſoa Connictian without either Appeale or enditement, is plainely 
5.&6.Edv.6, prooued by a latter ſtatute, which is yet in force. For /nitices ef 
2 Peace at their Seſſiam haue authoritie to enquire of the offences of 
them, which be admitted to keepe eAle-honſes, not onely by Preſent- 
ment, but by Information , or otherwiſe by their diſcretion &c. and 
beare and determine the (ame by all ſuch wayes and meanes, as 
by their diſcretion ſhall be thong ht good. And a litle after it is there 
enacted ; that the Certificate of the Inſtices touching enery ſuch 
Recogniſance and offence , ſhall be a ſufficient conuiftion in the 
lawe of ſuch offence . So that for this one kinde of offence , as 
much is eſtabliſhed by this ſtature, as was for ſundiy others, by 
the aforeſaid repealed Ate. And therefore it is no courſe of 
1 proceeding condemned as fimplie vaiuſt ; howſocuer the fa- 
4 mous Xing Henrie the eight, was willing at the very entrance 
| of his reigne, to gratifie his ſubiectes by that Repeale. 
. Another obiection in this behalfe is taken our of the preamble 
| | of the repealed ſtatute for hereſie, made in the time ofthe afore- 
i 5. H. b. ca. 1c. ſaid king Henrie the 8. the wordes are theſe: viz, It ſtandeth not 


7 , 


with 
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with the right order of Iuſtice, nor good equitie, that on ſhould 
be connift, and put to the /ofſe e bf : la 22 vnleſſe 
it were by dus accuſation and witneſſe , or by preſentment, verdif, 
confeſſion , or proceſſe of out/awrie, Which wordes (you ſee) doe 
ſpeake of conmittion , and of being but to loſſe of one of thoſe 
. » and not of the calling into queſtion and maner of pro- 
ceeding. This doeth appeare, in that to the worde Accuſatian 
is ioyned Wirneſſe , with a copulatiue : whereas the opinion 
(whereof we treate) implieth, that either vpon any Accaſation 
or yet vpon Preſentment (without any more adoe) an Ordinary 
may grounde his further ing. But a man may not be 
ttedin a Court Eccleſiafticall, either vpon a bare eAccnſa- 
tion or Preſentment without witneſſes, or his owne confeſſion: to 
which (Ithinke) may well and with good reaſon be added, wl- 

contumacre , and not preſumed onely; which contwmacre both 
in Eccleſiaſticall Courtes , and ſome others of this Realme , a- 
mounteth to as much (in conſtruction of lawe) as a confeſſion: 
and it hath a correſpondence ynto an Outlamrie, that is a kind 
of conuiction, at the Common lawe, grounded ypon wilfulneſle 
onely preſumed, | 

oreouer, this preamble doth not reſt inthe two wordes of 

Accuſation or Preſentment, being the onely things required Oy 
this opinion) to warrant proceeding Eccleſiaticall; but adde 
alſo witzeſſe, verdict, confeſſion, or proceſſe of outlawrie: and there- 5: ng 
fore cannot (by any meanes) be referred vnto enducementi, to | 
ground proceedings vpon, but onely yntomeanes of conmitron; | 
andtherather, 2 that whole ſentence, no verb e paſſine is 
vſed, but conmifting and putting to loſſe, c. which maketh me the | 
more to-maruell, how the word Preſemtment, with a diſiunctiue, 
came in amongſt the reſt: as if by a Preſentment alone, a man 
might be conumt ted, or put to loſſe of any of theſe three. a 

Some other wordes following in the ſame preamble, are alſo den 
brought for this purpoſe, viz, wherefore itiznot reaſonable, that 
any Ordinarie , by any ſuſpicion conceined of his owne fantaſie with= 
out due eAccuſation or Preſentment , ſhoulde put any ſubiett of thus 


Realme , inthe infamie and ſlanndey of hereſie, tothe perill of loſſe 

Efe, loſſe of name and goods, Theſe wordes are inferred vpon the 

former, and are directed ynto none other crime but 2 
/ were 


74 A Apologie of certaine Char. J. 
where the perill and penaltie is ſo gricuous, as /ofſe of life, loſſe of 
name and goods , ioyntly together; & therefore can by no reaſon 
be drawne& —— euery other crime eccleſſaſtical, where 
no ſuch perill of penaltie, or of puniſhment teſleth. For wordes 
of ſtatutes are of ſtrift interpretation, and are molt ſtrift in mat- 
ters criminall and penall, and therefore may not be extended vn- 
to other crimes,then are expreſſely mentioned; yea though there 
were (1n both) alike reaſon. Whereas in trueth) betwixt the 
puniſhment of Hereſie, Atheiſme or acie , and other crimes 
eccleſiaſtical,there is as great diſſimilitude as may be. For death in 
thoſethree is not infliied , but when all hope of amendement 
and reformation of the partic himſelfe is paſt, and he is therefore 
taken away by death, to the intent others may be terrified by 
the example, and that he haue none oppottunitie to entiſe an 
moe to his hereſies, or to continue in his blaſphemies again 
God, But in the correcting of all other crimes eccleſiaſticall 
(though ſecondarily ſometimes the terrour of others is ſought) 
yet . the parties owne teformation, and bringing vnto 
penitency and amendement, is intended. For hereby he ſuſtai- 
neth no loſſe at all, not ſo much as of his good name, but rather 
a gaine; becauſe after his reformation and repentance, he ought 
The Angels re- to be(of al Chriſtians)holdenas deare and precious in Gods fight, 


— + da. as if by falling into the ſinne, his credite had neuer bin impaired, 


per, In which reſpect thoſe Canonical penances were by the fathers of 


the Church, and by the olde and pure Canons ſaid to be medicine 
animæ, rather then pane: yet not as ſatisfattorie for the ſame but as 
good inducements ynto, andallo teſtimonies of repentance, 
And you knowe, how abſurd a kind ofreaſoning it is, either to 
argue from one thing to another a di//amil:bu: or to reaſon from 
that which is more likely to be, vnto that which is much leſſe 
likely (viz. 4 maiori ad mins) affirmatiuely, as muſt needes bo 
out of this place: for thus their obiection muſt bee gathered: 
Wrthout accuſation or preſentment of hereſie; none ſhalbe put in perill 
of loſſe of life , loſſe of name, and goods : therefore without the one of 
theſe two, an Ordinarie may not proceede to the puniſhment of any 
other leſſe offence eccleſiaſtical, Tea though no one of theſe three, and 
_ leſſe all of them be any way thereby bazarded, or brought into 
pe 1 


Furthermore 
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Furthermore in theſe laſt recited wordes there lieth a plaine op- 
poſition, betwixt am ſuſpicion concerned of the Ordmaries owne 
fantaſie : and 4 due accuſation or Preſentment, Therefore, if ſound 
and credible information, notice, euidence, or other ſufficient 
matter may appeare io be brought vnta him, ſo that hee canner 
be ſayd ſaſpicronſlic to concetue it of bus owne fantaſie onely, then the 
true intent hereof is thereby ſatiſſied. But ſhall the Preamble of 
this repealed Statute ſtand for ſound authoritie, and ſhall not the 
equitie and reaſon of the very bodie ofthe Statute it ſelfe, /. H. 
7 nf afterward repealed (much rather thena Preamble) be 
receiued for a good argument; proouing that it is neither vniuſt 
not vnreaſo ſome times to ground a Iudges proceeding 
criminall,without either Appeale or [nditement ? 

Laſtlie, here ſeemeth @ due acc ai or cls 4 due Preſent» 
ment of Herefie, in reaſon and equitie to bee required: bur it is 
not here, nether (as I take it) elſe · where by the lawes of the 
Realme determined, what may bee accounted 4 due 4ccnſa- 
tion or a due Preſentment of a crime in an Eccleſiaſticall court. 
Then (as I conſtrue the lawe) muſt it bee left ynto the lawe ec- 
cleſcafticall to determine, when theſe may bee ſayd to bee da- 


_— eicher preciſclie, or by that which is æquiualent vnto 


And ſo we may conclude, that to proceed in an Eccleſiaſti- 
call Court agaynſt a crime, otherwiſe then either by e Accaſani- 
an or ſuch Preſentment, is not contrary 1 vn- 
to the lawes of the Realme, but rather the like courſe 
oſten practiſed by __ and —— the Iu- 
ſtice & equitie of ſuch eding more 
ſtronglie — and ed 


vnto vs, and the contraric 
opinion quite oucr» 
throwen. 


Mm ' CHAD. 
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* CHAP. IX, 


The ſecond opinion (here to be treated of) &, that No laie perſon 
may be cited of Office in any cauſe, but Teſtamentarie or 


Matrimoniall : rhe drift of that = is againſt proceeding 


of Office in matters criminall : the neceſſarie uſe and equitte 
of proceeding crimmallie, ſometimes by the ludges office, in 
owrtes both temporall and eccleſiaſticall. 

38 Co He very drift of the ſecond opinion (that com- 
meth here to be diſputed of) is; that a oe ec- 


, Clefiaſticall may not proceed at all of Office, or 
make ſpecial Engquirie, (which is the effect pto- 
duced by that cauſe) againſt any crimes or offen- 

——_— ces of lare perſons, For in debarring them fro Ci. 
ting any ſuch, the very whole proceeding againſt them (vnto 
which that is the introduction) is thereby alſo debarred : and by 
reſtraining their citing of Office vnto cauſes onely Teſtamentarie 
or Matrimonzall all dealing againſt Crimes (without there be an 
Accuſer)is thereby taken away, Which ſecond opinion therfore 
quite ouerthroweth the preſenting of any laie ua ler though cri- 
minous) allowed by the generalitie of the next precedent opini- 
on; inſomuch as ypon Preſentments,followeth proceeding of Of- 
fie by Enquirie; and yet both theſe opinions had one Author. So 
well bee theſe mens conceits digeſted . But let vs firſt examine 
what may be the colourable occaſion of this ſecond opinion, o- 
uer and aboue the _—— of all ecclefiaſtica/ proceeding vn- 
to thoſe two heads ({poken of in the firſt part) ſauing where the 
partie conuented himſelfe is willing. Which willingneſſe in the 
partie for _ chat maybe! d to be by him deteinedʒbut 
eſpecially for crimes ſuppoſed by him to bee committed, can ne- 
uer with any reaſon be intended, that it ſhall bee obtained at his 
hands (conſidering there is ſo ſmall vſe of any proceeding by 
office,bur againſt crames ; and leaſt of all in cauſes Matrimonial 
or Teſtamentarie. 

That no /aie perſons then ſhould be delt with at all, for ſuch 
crimes, as l haue before prooued to bee of eccleſiaſticall cogni- 
ſance; but be ſuffred to do them without controlment: I thinke 
(in charitie) not to be their meaning. It muſt needs then follow, 
that it is the proceeding agaiuſt crimes ex officio Iudicis, viz. with- 
out 
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out an ¶ Acenſer, which is hereby ptincipallie condemned, as vn - 
reaſonable or vniuſt. 

Therefore to prooue it reaſonable; I mind here ſ ſome hat fur · 
ther) to ſhewthe neceſlarie vſe & equitie thereof, as well inthe 
one court as in the other. And to cleare it from vniuſticeʒ l wil de- 
clare firſt, chat it is both ptactiſed by the temporal la wes. & alſo is 
by common and ftarmre la w, an allowed proceeding vnto courtes 
eccleſiaftical. next, that it is praiſed not onely by the law Canon 

which many would take for a ſufficĩent diſallowance of it:) but 
alſo by the Ciuill lawes, ſubiect to no ſuch exception; inſomuch 
as they are vſed by the reſt of Chriſtendome for their Common 
law, by the grounds whereof, all their cuſtomarie lawes & ordi- 
nances be argued & diſputed, And laſtly that ſuch courſe of pro- 
ceeding was vſed & is allowed by ſundry exãples in holy Seri 
tare together with anſweres vnto the obiections made to the 
contrary, as they fall fitteſt into each of the ſeuerall parts of this 
diſputation, * 84 r n 

Poke equitie and neceſſarie vſe of this courſe to bee bolden, 
may be ſhewed by the partie, which (by lawe). is ſuppoſed to be 
the exciter &ſtitrer vp of a Iudge yntoit,whe none other perſon 
is found that wil os A 
tereft which the Church or Comms yelth hath, to haue crimes 
puniſhed: Intereſt Rep.prontinciapmrgari mali bominibus:th ne ma- 
leficia remanean impunita: pena enm vninterror eſt multorũ. Bo- 
nis nocet, qu malis parcit.Sicut oft miſericordia punits, ſic eft crudeli- 
tas parcens: W ſundry other like rules of law & Canon partly afore 
touched. Now the pablike intereft doth not only reſt in this, when 
ſome bene fite is comming towards the common treaſure, but is 
chieflic ſnewed by procuring common tranquillitie and repoſe 
of the ſubiect; with ſincetitie of religion, and integritie of con- 
uerſation, And it was called by the Romanes (eſpecially after the 

pular ſtate was turned into a monarchie) by the name of Fiſcuu: 
and may well and ſignific anti with vs ( in reſpect of the mea- 
ning) be termed he intereſt of he cromne & dignitie rayull, which 


ure. Thus partie Ime ane is the'publikg in. » cla. bil ay 


by all offences are ſayd to be violated. Therefore doe the Cimi- * Pragica Mite 
lian of other nations ſay, In quocung, erimine fiſcus et accuſutor; 5331 


againſt emery crime the benefit of the Common-wealth is an accuſer. 
And another ſaieth, that in 1 e {nage e 4 
| m 2 "0 


#2 An Apologit of ctertaine y Chad 9. 

of office, there Fiſcau, the common bewefite ſtand; in lead of a Partie. 

: Decius eonſi · And it isteſtified ro bee a common ns in an e 

oli. but 4pAinit a priuate perſon principally, the indpe oftentimes is of ef- 

fice 2 the full of 2 2mm ſet downe 

in lame, againſt ſuch an offence (for ſo is pena extraordmnaria ment 

in the Ciuill lawe)by reaſon of the very intereſt the Common wealth 

* Clarusibid. hath,go hane miſdemeanors pamiſbed. In which*reſpeR ſome ma that 

* by law may not vſe action, yet is not forbidden are officinon In- 

dicis,ro ture vp the Iudge (by petition) to proceed for his owne 
office and duties ſake, 

If her Maieſties moſt honourable cancel together, and eue- 


rie one apart; ifthe Iuages of the land; if carefull and vpright 
5 of of: 


entlemen of the Commiſſion of Peace in euery counttey; 
e, and for their ductiss ſake (for the moſt part) — any ſo 
much as private complaint ( much leſſe Acenſer or Par- 


tie) but perhaps ſome generall muttering; yea and ſome- 
times — — for a care and ypon a — at large) 
onely TINS did noe, or ſhould not en. 
ire, looke into, and take in ions of riots, violences, di- 
cbances of peace, conſpiracies, felonies, murders, and of o- 

ther miſdemeanors and outrages, and ſoſccke further to diſco- 

uer chem, and to puniſii them, or bring them to ſaſtice; mightir 
not iuftly be ſeared, chat the realme would much more abound, 
and ouerflowin all kinde of miſchiefe > Would the Conftables 


abroad, Headboronghs, Barſbolders, and ſuch other inferior of- 
ficers and miniſters of themſelues ſuch vp, or being 


found out andpreſemedby others; would they Ily folow 
and proſecute them as appertaineth, ſo that the magiſtrates 
neofncrtorke faker cone likike iewillcccbe fol led. 
The like then may be ſayd of Eecleſiaſticall officers and 1 "any 


notwithſtanding all generall Enquiries in Sees or Synode;, and in 
viſtations 


But it will perhaps be ſayd; in the one Court, they may bee 
8 ſworne men, and in the other by enditement of 
the — urie, at Sefſions and Aﬀſiſcs tc. It is true they may be; 
but I pray you. are ſo found out, and endited (from 
— he grand [aries of their own e & know- 
ledges : if either ſome partie (gtieued in particular) —__ 
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iue euidence; or the /adges or [aſtices of themſelues do not in- 
— them, and vrge them; notwithſtanding the ſtraitneſſe of 
their charge and oath, and that they be taken out of the ſeuerall 
parts of euery ſhire? But be it, that ſome nototious murtherer 
es is ſo by _ enduod at — — other 
offenders in penall fatates (being men reckoning inthe 
Gee eee tendered — — 
— wn gy 00G. ae as Reenſants 
in comming to diuine ſeruice, ſuch as haue and Reteiners, 
and giue liueries to ſtatute, onely to band in la, 
and to mainteine bad s; ot yet ſuch as goe wely in 
2 or which violate the ſtatutes appointed fornot eating 
ypon certeine dayes. Nay, it falleth out often times, that 
the more to giue edge to ſuch /aries to do their duties, euidence 
hath bene giuen vnto them in theſe offences : yea, ſuch and ſo 
good, as vpon lefle euidence, they would perhaps haue nu 
2 man of fe/onie, to the hazzard of his life, eſpecially if he were 
but ſome baſe fellow. Now, when nonealmoſt will be found 
to giue exidence ( ſauing in ſuch a cauſe where he findes himſelſe 
or ſome of his pinched) yea, and not in ſuch neither, if the other 
partie be a man of any tolerable reckoning or ability; and very 
few (albeit themſelues do perfectly know it, or haue reaſonable 
euidence giuen, againſt ſome man of power) that will 
— an enditement — ſuch an one, although both he that 
iueth the exidence ſecretly, and all the /arie may be in ſome 
— not to be knowen, who it was that did principally ſtirre 
in it, becauſe they be ſworne to keepe the 
their fellowes, and their owne : can it then wi 
gined, that any man (almoſt) will be found voluntarily to be- 
come an Accaſer, and to proſecute at his one coſts and char- 
es ? ience teacheth that moſt men will not, few that 
— and thoſe onely ſuch, as take themſelues in ſome particu- 


lar reſpect, wronged. 
We ſee in a multitude of penall ſtatutes at the Common 
law, how men by therdparts and moities of forfeitures (beſides 
great prizilege: in proceeding) are as it were allured and enti- 
ed to informe againſt yet very few (notwithſtan- 
ding ſuch great gaine as thereby might be got) are found ; 
Mm 3 1des 


— — — 


ſides ſuch as make an occupation of it) that will voluntarily pre- 

ferre information: albeit = bc enow that want the money, 
and could well be content to finger it, out of what malefactouts 
purſe ſoeuer it came. 

The reaſous of this back wardneſſe in informing, I take to be 
the charge, trouble, common obloquie, and offence taken by 
them that 1 and thereby feare and petill to come vn- 
to ſome further miſchicfe vpon their procurement, or for their 
fauour, Now, where men that are ſo well hired, and (byreaſon 
the Qucenc is partie to ſuch i ions) ſo fully in all reaſon 
protected, will not, luſt not, or dare not preferre matter pen 
againſt others: ſhall wee looke for better courage to be ſhew- 
ed by priuate perſons, againſt offenders in Eccleþraſticall crimes; 

where they can expect no ſuch countenance nor remunerati- 

on, to lighten the other burthens and dangers? and therefore 

| * N Office to be proſecured, or muſt be wholly left vnpu- 
i{hed, t: | | 1 

In riots committed and done vpon others, we ſee juſt cauſe 
of griefe for the injury receiued: and thereby occaſion giuen to 
ſeeke lawfull reuenge. There was good remedy alſo prouided 
for them at the Common law. Yet in the time of king Henrie 
the ſeuenth, for a further temedie and repreſſing of them by the 
Lords of the Starre- chamber, the State was driuen, to make a ſta- 
tute, By authority whereof their Lordſhips proceedin that and 
others ex officio, albeit (in many cauſes) they haue ſome partie 
gricued, that by way of complaint promoteth and proſecuteth 
the office. Vet the proceeding is (as was touched afore) by way 

of enqurie; in that no man (there) ſueth for priuate recompenſe; 
but the ſcope of the whole proceſſe is criminall, & ad vindiftams 
prblicam, wel alem vel pecuniariam, applicand: m fiſco, nan 
parti. So that where men haue iuſt cauſe of griefe, yet was it 
thought very expedient & requiſite, to provide a ſharper courſe 
by way of enquirie of office, How much mote then is this courſe 
needfull to be holden, for puniſhing Eccleſiaſticallcrimes, which 
(by the policy ofthis Realine) haue no other puniſhment : and 
where no man hath (for the moſt part) any priuate iniury,wher- 


ypon to complaine himſelfe ? 


Here perhaps it will be ſaid, that he which can giue informa- 
| tion 
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tion of a crime to a iudge; may accaſe, or procure a preſentment 
in an Ecceleſiaſticall Court (if be of that iuriſdiction) or may 
informe and procure an enditement, if the cauſe be Temporal: 
or cls that it were meet his information be not beleeued, but 
that he ſhould be holden as a ſlanderer and a malicious perſon. 
We are to remember, that if this Dilemma ( vix. eithet thou 
mult accaſe and proſecute him, &c. or elſe thou art but a ſlande- 
rer) had not quiddam tertium to miniſter anſwere vnto it; many 
rieuous faults ſhould paſſe vnpuniſhed, and many poore men 

ould be ſore pinched. For experience teacheth, that often * c. 
times enen in Crumes committed, you ſhall hardly 
neſſes, that will depoſe their dereft knowleage, when iti to tb 
offence of ſame man of countenance, that may do thens a diſpleaſure 
after. And therefore they will cither ſay, they ſawitnox, heard 
it not, marked it not, or at that time rem it not. Vet it is 
no wen, that a witneſſe is vrged by the religion of an oath, and 
is not entended to thruſt himſelſe into the matter willingly: 
which as it ought to ſerue to take away all offence conceiued 
by him whom he toucheth; ſo _ it to waſh away all feare 
and other affection, in the wi 

Then how much more probably mayit be ſuppoſed, that 
there is many a meane man, {though otherwiſe able to giue 
good and true information, perhaps of three or foure witneſſes, 


which doe know the matter more fully, and touching other par- 
e to , and to looke into 


Wite \ 


ticularities, ſufficient for a Iuug 
the partie ſo denownced) who neuertheleſſe in many reſpectes 
dare not become an open Accuſer, or a preferrer of preſentment, 
of enditement, or of informat:on? becauſe there is more cauſe to 
take offence at ſuch, then at one, who is called and vrged to te- 
ſtifie. So that ifthere were no meanes for a Judge Ecclefirſticall 
to take knowledge, nor to proceed, but ypon the yoluntarie 
proſecution and accaſation of ſome partie, (which is the courſe 
ſite vnto PR— 4 ee then ſurely many execrable 
encesthatare moſt diſpleaſing to Almightie God, offenſiue 
to the godly, dangerous to mens inheritances, and to the offen- 
ders owne ſoules bealch; yea and ſome that be pernicious banes 
to all religion, vnto profeſſing'of God, and to Chriſtianitic 
it ſelſe, were like (through want of diſcouerie and impunitie) 
to 
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wa themſelues ouer both Charch and Common-wealth 
in very ſhort tine, before — — found: Namely, 
e , eApoſtaſie from Chriſtianitie, Herefie , Idolatrie, 
Schiſme, Errour in matter of Religion, Sacrilege, Periurie Eceleſi- 
afticall, B hemie, Subornation of periurie aſwell in matters of ma- 
e and t (being of fÞeciall conſequence ) as in others; = 
ble ſwearmg, Polygamy or many wines, Inceſt, Adulterie, and 
ther uncleanneſſe, Drunke , xCofſine = Simonie, For 
ries of Ecclefiaſticall ſeales 
CManiſterie,davg erone C 
For who are commonly made priwe 
of like humour and affectionꝰ in whom we may not preſuppoſe 
ſuch ſinceritie ofconſcience, that for reformation of the partie 
delinquent,they will abandon all friendſhip, and — any 
diſpleaſure; euen but to take a triall (wi | their great charge 
and trouble) howe they ſhall be able to make proofe of ſuch 


—— againſt them. 
Beſides theſe inconueniences, that otherwiſe would enſue; 
there be many others, all which (in ie) torehearſe, 


_ be ouer tedious, As — be begun, & that 
e ſeeth violent any! 0am, 16 partie conuen- 
* proſecutour for feare, for — or 
— would deſiſt: were CHEST the Indge, of of- 
fre ſhould neuertheleſſe Pons ; that the delin- 
8 pe, as he hach de — fake 
ould be more carefull of the publike good ofthe Common- 
weale, then euety common perſon? and if he be ſo in deede, 
ſhall he not be allowed as good meanes to doe theſe goodoffices 
to his Prince and Coumtrey, as auy priuate perſon? And ſhall he 
not be as much cheriſhed and allowed vpon his owne care, and 
fot his dueties ſake, to procure the luppreſiing of ſinne and re- 


formation of offenders, as to doit, at ation of any pri- 
uate partie ? Nay is there not leſſe danger of ſuborning, c 
ting, or inſtructing of witneſſes by a Judge (who hath _ 


_ _ to ſee a man puniſhed) then there is in the 
—— ; who (for the moſt part) \dethaberte malls, 

— ome other ſiniſter reſpectꝰ And what if any that is in 

deed a friend, ſhould be W un 
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to the intent ſome delinquent may eſcape, and not be called a- 
gaine into perill, ypon the ſame ? If it be ſaide hereunto, 
that che penakic of ca/nmmiarion, via tahones which is to be 
inflicted vpon him that failech in proofe of his accuſation, will 
take away this ſuſpicion; it may be replied, that in moſt coun- 
tries, this pc taliau is growen in diſuſe: but chiefely this may 
be anſwered (cuen where that penaldie ſtill hath place) that the 


eAccuſer may make halfe a good proofe(as by one vpright wit- 
neſſe) and * fo ſhould both the delinquent eſcape 2 9 


and himſelſe alto (by la we) be freed from danger of the penaltie 
of calmniation . and of enduringretaliatio. 

Beſides, the like equitie may allo often happen, when onely 
two ſufficient nel s can tellifie of a crime: fot if the one of 
theſe ſhould be driuen (of neceſſitie) to be a parte, then the full 
prooſes( re quited in ſuch c aſe;) were thereby eleare taken away; 
and ſo the offendour ſhould eſcape puniſhment, And therefore 
there is both neceſſaty vſe, and good equitie, to warrant procee- 
ding ex Officze,in matters ctiminall, 


C H A P. X. | 
An anſwere to ſome further obieftions made ag ainſt the conne- 
niencie and reaſonableneſſe of proceeding againſt crimes of 
Office, Wd hes | 
*, N O crolle the neceſſatie practice of proceeding 
FX by Office, the Note-gatherer aſſigneth ſundry * la his tile of 


2. mcomeniences by him ſurmiſed to ariſe thereof. 
ds Firlt, (ſaith he) In treaſon and felamie chalenge is 

WI admitted to the eActnſer: here none, For it is in 
the Ordinarie to admit one to infourme,and to wit- 
veſſe againe in the canſe , wherem he was depoſed , to the con- 
tray. What theſe lalt wordes, viz. ſo the contrarie, doe ſetue for 
here; neither I, nor perhaps the Amthor himſelte ofthe Notes,can 
coniecture. If AHceuſer here be taken for a witneſſe (as is afore 
ſhewed:) then I muſt tell him, that challenges and exception: a- 
ainſt witneſſes not onely be allowed vnto the defendant at the 
— Cimlland Ecclefiaſticalibut in a farre more beneficiall man- 
ner, then is teceiued by vie at the (ommon lawe of this Realme. 
For it is commonly {aid (howe truely I am not to diſeuſſe) that a 
Nu wuneſſe 


1 Bartol. in l. 
Diuus ff. de cu- 


4 An Apologie of certaine Chap.19, 
witneſſe ought not to be received nor depoſed ypon his oathe 
for the priſoner,as being againſt the Queere, And if ſuch be pet- 
mitted to ſpeake at the priſoners requeli(as ſome ſeldome times 
hath bin) and be not ſworne chereunto; what credite will the 
Iurie giue vnto his bare wordes? nay what credite inay they giue 
to them, and ſaue their owne oathes; who are ſworne to deale 
according to their Exidence;which cãnot be ſo termed, except it 
be vpõ oath, vpon matter of record, or vpõ the parties e6ſelhon, 

But if he take Accuſer here, for him that voluntarily proſecu- 
teth and ſoliciteth the office; then he may remember, that againſt 
ſuch, the very Cõmon lawe giueth no challenge;becauſe any man 
may preferre Endrtements & follow them ſot the Q weene; where- 
as the Cinilaw hath whole titles of chalenges that may be made 
againſt Accuſer;; which lawes be alſo retaincd in thoſe Courtes, 
againſt all vo/wntarie preferrers to the office, who are holden as 
parties.But if the [ndge alone at the Common law cauſe an Endite- 
ment to be put vp; may the priſoner challenge the Iudge,when as 
he ſhall not challenge any common perſon, which doth u? 

That is true in part, which he ſaithghat in enquirie of office, a 
Judge (by the Cinill lawe) may examine him which denounced the 
matter, as A witneſſe therein. Vet it is not generall in euery denaun- 
ceour ot preferrer vp vnto the office, but onely in ſuch as - officers 
ſpecially appointed, & ſworne for that purpoſe, Now what wit 
of equitie, or what iniuſtice is herein, ſecing perhaps ſuch know- 
eth the matter beſt, & was the man that infourmed his fellowes 
of his particular knowledge therein, which made it to be pteſẽ- 
ted? May not one ſingle man in a graund Iurie doe the like? And 
what ſhould binder ſuch a man afterward to giue alſo particular 
euidence therofat time of the ttiallẽ For is there any courſe more 
vſuall, then for him that preferres vp the enditement, & giues eui- 
dence to haue it found; to be alſo a witneſſe, & to giue euidence 
of the very felonie, &c, at the priſoners triall for life and death? 

But if it were true, that euery /»foxrmer & proſecutour might 
be examined alſo as a witneſle (which is very vntrue both by 
lawe and practice) howe could this proue, that which he aduou- 
chethʒ viz. that no challenge againſt the eAccuſer is admitted in 
Comes Cinill and Eccleſiaſtical, ſeeing both againſt proſecutors 
and witneſſes by the Ciuil & Canes lawes,exception; ot challen- 


ges 


S ¶ — 
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ges may be taken? And though i were true, that this were gene- 
rally allowed, and were alſo an inconuenience : ſhall therefore 
the examining of one for another, when he ought not in equitie 
to be, ouerturne all proceeding of office as ynreaſonable,which is 
the drift at which he aimeth? 

Another of his /nconmenrences hereof is; that hereby a Biſhop 
may ¶ vpon his owne Ane ſupplie the place of an [nfourmer, a 
Witneſſe,and a Judge. That his arne ſuſpicion alone,will not ſerue 
to open way to ſuch proceeding, is ſhewedafore in the ſeuenth 
Chapter, And howe the Biſhop being Iudge, ſhould be vſed as 
a witneſſe in the ſamecaule, wherein he is a Iudge; there is no 
colour in al the lawe or practice, that I haue knowen,or can ima- 

ine. Except it be in a matter done in his owne preſence, whiles 
he fits tudictalhʒ and appearing alſo nororiouſy vnto others there 
beſides himſelfe; or cfoied onely by hiimſelfe. 

Now ifthe preiudice to the partie be not yery great, why the 
Iudge alone, aſwell as any comon perſon there, that might hap- 
pen to haue heard it ot ſeene it, may not be truſted for a ſounde 
witneſſe; I for my part can ſee no cauſe, Hath the Note- gatherer 
neuer heard of a Cut-purſe eſpied by the Iudge himſelte ſitting 
on the bench, by him cauſed to be ſtaied, and being endited vpon 
his relation, preſently tried and condemned? _ 

For a third inconuenience hereof, hee aſſigneth: that it ir 4 
meanes to drawe cauſes from the Common lame, when neither in the 
Citation nor Bill, men ſhall knowe the cauſe, why they be connemted: 
ani ſo are depriued of the meanes of ſuing a Probibition at the Com- 
mon lawe.This he termeth pedo - 3 

Vet enquurie e preſcribeth no ſuch generalitie of Cita- 
tion. een true, it — nothing againſt 
that proceeding. But that a Libel doth not conteine the cauſe of 
the conuenting, is a very ſtrange, and no leſſe bold aſſertion. If 
his meaning in this obiection be, that a man cannot procure a 
Prohibition, till he haue the * ofthe Libek; thereby to ſhewe 
the temporal Iudge, that ſomething is there in demaunde orpro- 
ſecution, that is not of ecrieſcaſticall Coniſance then he might 
more plainely haue declared it. And for mine owne opinion, 
hereunto I wil agree, that (in moſt caſes)ihe law is ſoʒ how ſoeuer 
late ptactice be othetwiſe, | 

| No 2 For 
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uented.Albeit to 
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. For when the ecck/iaflicel ludge denieth the copie ofthe Li- 
bel where he ought not, to the preiudice of the partie, in thisre- 
ſpect: then the ſtatute of K. Hen. the 5. and a wrt therevpon fra- 
med,doth relieue him. And denying.copies of hbels, needed not to 
haue bincõplained of at that timeas a gtieuãce, if the law had bin, 
that vpon the parties owne ſuggeſtion only, without ſight ofthe 
Libell, the temporal Court might at pleaſure award a Proh.bition. 
Sothat this not expreſſing of cauſe in the C:tation, and denying, 
copie of the Libel ,is ſo farre from being ameanes to drawe cauſes 
from the Common law vnto thoſe Courts; that it is of it ſelfe ſuffi- 
cientto briug thither by Prohibition cauſes originally being ofec- 
cleſiaſticall Comiſance. 

But what ſerueth this not expreſſorg of the canſe of conuent ing, 
(if it were ſo) for condẽnation of all proceeding by Office; ſeeing 
this might no leſſe 1 to be omitted, hough the proſecutton 
were at the inſtance of a partie or ¶Aecunſer? Yet further to ſatiſ- 
fie both him and others herein; (tations in cauſes Criminal out 
of ordinarie Courtes, Letters miſſiue, and Attachements out of 
Commiſſion Courtcs, doe all import, that there be-milſdemeanors 
of eccle/iaſticall Coniſance, to be obiected againſt the partie con- 

expteſſe al the particulars, would be both ouer 
tedious and chargeable to the ſubiect, and (in many reſpectes) 
inconuenient beides. And why ſhould this be accounted any 
more inconuenient or vareaſonable,then x rittes of ſab pa na out 
of the Starre - Chamber or Chauncerie are, which conteine not ſo 
much particularitie of the matters obiected, as thoſe Citations 
ineccleſiaſticall Courtcs? 

In the reigne of N. Hen. the 8. there were contrary writings 
publiſhed bet wixt S. German a common lawyer, and Sir I homas 
CMore,about proceeding onely againſt ex officio meroʒ and 
wichout any ofthoſe allowed meanes precedent,which(by law) 
may open a way to ſuch Exquirie. Theſe reaſons of Sw Thomas 
Moores, the Note-gatherer aſſaieth ſummarily to anſwere; and l 


minde not to defeude; further then I finde them coincident with 


ſome by me vſed, and not fully anſwered by him. And the rather, 
becauſe hauing not Sir Th. Mores bookes in readines with me, 
cinot know how trucly they be gathered: & for that proceeding 
of office againſt other crimes, & ypcn allowed groũdes by lawe, 


* may 
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y ſtand ſound and good; though all that which Si Thomas 

ore deſendeth in dealing againſt hergfie (without Preſent- 

t, fame, S. eſpecially where the penaltie is ſo grieuous) 
were to be condemned for vniuſtand vnequall. 

Sir Thomas More in iuſtification of ſuch proceeding againſt 
bereſis, alledgeth the like courſe to be holden, in miniſliing of 
temporall Iuſtice. viz. that 8 ſecret information, binde 
4a man to his good abtaring, and avarde out aWru to enquire De ge- 
ſtu & fama, agaunſt any man whome they pleaſe : and that the Lorde 
Chaunceller upon like ſecret information, putteth men out of Com- 
wiſſion. For anſwere of theſe, the Note-gatherer faith thus: Bus 
they doe not without matter prooned, put 4 man from bu free-bolde,or 
in danger of life, loſſe of „cr. 4s Miniſters be deprined, and 
pat from their freebolde, By which his anſwere appeateth, that he 
yecldeth thele obiections ( iu faRe) to be true: and the conſe- 
quence cannot be denied For if the ſame courſe be iuſt and rea- 
ſonable in them; why ſhould it be vnreaſonable in others? As 
for the grieuouſneſſe of the penaltie ſurmiſed to be in the one 
greater then in y other; this is not material to make it of iuſt, vn- 
iuſt. For Mags & minus non variant ſpeciem. tore or leſſe makes 
not things to be of diuers kindes. And what will he ſay then, 
againſt that Criminall proceeding of Office, where neither life, 
free-holde,nor goods is called into Queſtion ? Shall that then (in 
his iudgement ) be reaſonable and iult? Furthermore, what 
doth this particular recrimination hinder the conueniencie of 
proceeding by office? For doth that courſe of proceeding teach or 
require, that men be puniſhed withoat am martr proc ? There- 
fore if this ſhould happen ſo to be; yet is it onely the perſonall 
fault ofthe men, and not of Law, which eſtabliſheth proceeding 
ex Officio. For though an eAccnſer ſhould proſecute; yet the 
Iudges ( if they were ſo vngodly minded) might (de facto) offer 
this vniuſtice. Vet this ought not to be any cauſerocondemne 
all proceeding by Accaſation,to be vnreaſonable or vnequall. 

ut this is ſo farre from any tolerable anſwere vnto thoſe ob- 
iections; that it is( in trueth) nothing elſe, then a very vntrue and 
ſlanderous impuration, that will not, nay cannot be iuſtified. 
What ? Miniſters depriued, yea put in danger of liſſe of life, or goods, 
without any matter proued? you cõiectute what further mea- 
n 3 | ning 
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92 A Apologie of certaine Chap. ro. 
ning herein he may haue, otherwiſe then to ſlander: except per« 
haps he thinke,the Notorious wilfull contumacis of thoſe that te- 
fuſed ſundry times vpon their oathes to anſwere Articles obie- 
&edon her Maiefties behalte(for matters of their owne facts, or 
within their knowledges, and not touching either their liues or 
limmes) ſo fatre as by — they were bound; not to be a matter 
ſufficiently appearing and prouad to the Judges: whereas ſuch their 
contumacie and contempt, euidently appeared to the honourable 
perſons, Iudges, and other ſage, prudent, and learned men, not 
onely to be moſt vntolerable; but was iudged by them, to tende 
alſo vnto the vtter ouerthrow of the whole fundamentall iuſtice 

of this Realme, if it ſhould be ſuffered. 
* — = Ido read in deed,* that the Miniſters of Geneua do in a letter of 
pag.q31, & 422. their owne, writtento the Miniſters of Berne ( againſt one Cum- 
perell a Miniſter alſo of Genena) teſtifie no leſſe of the E/derſpip 
ber there, then here is traduced. For becauſe Cunperell did not an- 
twoccaon En» ſwere directly (as they thought) beſore the Con/Fory or Elderſhip 
quiean'©:3;. vnto their Interrogatories by them of meere Office miniſtred vn- 
fee, euen at Ge» to him (whereof twoconcetned his thoughts, and the very cogi- 
tations of his heart) ſo that they helde him thereupon as conui- 
ed: and for that there were vehementia indicia, great preſumpti- 
on; with a common fame, that he being ordeined Miniſter for a pa- 
riſh in their territorie , called Dyalan, had neuertheleſſe vnder 
hand ſought to place himſelfe in the territorie of Berus ( for this 
was his heinous fault whereof they then enquired:) Therefore 
the Conſitorie pronounced, Q nod erant iuſtæ canſe, cur Miniſte- 
no abdicaretur; that they were iuſt cauſes to depoſe him from his 
Miniſterie. So that albeit we haue no ſuch La we or practiſe in 
England ( thanks be to God, whatſoeuer the Note-gatherer ſaith) 
to condemne a man, without any matter proned : yet ſome other 
Churches (whom he & his Conſorts doe more admire, then their 
' owne)thinke they haue warrant ynough, euen vpon « fame and 
ſome tokens, todepoſe a miniſter,when they ſhal find that courſe 

meete tobe vſed. 

Another reaſon in that behalfe is alledged by Sir Tb. More; 
that the Lerdrof the Counſel vpon ſecret — call men of 
Office, without any proſecutot, vnto examination of matters eri- 


minall. To which the Notegatherer anſwereth thus: viz. that rhis 


—— 


Part.. proceedings in Courts Eccleſcaſticall. 5 
ui, in matters concerning the ſlate of the Prince and of the Realme; in 
matters of allegeance : and that a leſuite or Semi narie prieſt may be 
examined by othe, quiaiplo facto a 1raitonr. 

Firſt, all the matters that their Leraſbips doe, or may examine, 
are not of ſuch hie qualitie. And if they were, it is not the impor- 
tance ot heinouſnes of the matter, that can make /wſtice of that, 

which is /xi#/tice in it ſelfe; as was touched by me aſore. And ſo 
be alſo ſundry matters dealt with, in ſome Courts Eccieſcaſica 
neerely touching the ſtate ofthe Prince and Ræalme. Beſides, it 
is a very ſtrange allegation to ſay, The [eſnits or Seminarie Priefts 
may be cxaminel by othe,quia ipſo facto traitaurs. As if all, or any 
traitours, might be examined by othe of their treaſons; conſide- 
ring, that to examine the partie by othe, ofmatters touching loſſe 
of his life, or limmes, is flat contrary to the Lawes, policie, and 
cuſtome of this Realme in both ſorts of Courts: yea and perhaps 
conttarie to diuinitie too, as the Treatiſoure his one Camerade 
(hon h fighting in the ſelfe ſame quarrell and following the 
ame 1 and doth tell him. 

That which hath bene ſaid to theſe two laſt obiections, may 
alſo ſerue to rezone vnto his replie, made againſt the obiection, 
that the like courſe is vſed by Martial Lawe. 

But if this proceeding of office by Speciallenquirie be ſo teaſo- 
nable and oftentimes neceſſarie; how — paſſe (may 
ſome man aske) that the names of Inquiſition and Ingquiſtonrs be 
holdenſo odious? Admit thoſe names be odious vnto many: yet 
this (without further reaſon) may not ſerue toc6demne j courſe 
it ſelfe. For many ſorts of men be alſo odious, perhaps without 
any iuſt deſert. or particular abuſe in themſelues, other then for 
their office ſake, who are not therefore wholly to be reiected: as, 
Informert of conc ealmentis of penal ſtatutes, T alert, Purneyers,Bai- 
lifes errand: yea and ſome admmiſters of Iuſtice too, if they be _ 
thing exact & ſeuere therein. Neither is this odiouſnes gene 
againſt all /nqui/ition whatſocuer; but only againſt one particular 

courſe ofproceeding thereby in the crime of hereſie practiſed in 
ſome Popiſb dominions: but of al other moſtrigorouſly and cru- 
elly in Spaine; yea(asis ſuppoſed) farre beyond their owne Com- 
miſſion, that they haue from the Pope : and yet their Commiſſion is 
alſo in many points exorbitant from all Lawe and * | 
| 1 writer 
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92 Mn Apologie of certaine Chap. ro- 
ning herein he may haue, otherwiſe then to ſlander: except per 
haps he thinke,the Notorious wilfull contwrnacie of thoſe that te- 
fuled ſundry times vpon their oathes to anſwere Articles obie- 
Red on her Maieſties behalfe( for matters of their owne facts, or 
within their knowledges, and not touching either their liues or 
limmes) ſo fatre as by Lawe they were bound; not to be a matter 
ſufficiently appearing and proueũ to the Iudges: whereas ſuch their 
contumacie and contempt, euidently appeared to the honourable 
perſons, Iudges, and 5 ſage, prudent, and learned men, not 
onely to be moſt vntolerable; but was iudged by them, to tende 
alſo vnto the vtter ouerthrow of the whole fundamentall iuſtice 
of this Realme, if it ſhould be ſuffered. 
ln , Ido read in deed, that the Miniſters of Geneua do in a letter of 


_ pag.q21, & 422. their owne, written to the Miniſters of Berne (againſt one Cum - 


perell a Miniſter alſo of Genena) teſtifie no leſſe of the Elderſpip 
3 there, then here is traduced. For becauſe Camperel*did not an- 
— Bn. {Were directly (as they thought) before the Con/tory or Elderſhip 
quiieani&x>,. vnto their Interrogatories bythem of meere Office miniſtred vn- 
fce,cuenat Gr» to him(whereoftwoconcerned his thoughts, and the very cogi- 
— tations of his heart) ſo that they helde him thereupon as conui- 
ed: and for that there were vehementia imdicia, great preſampti- 
ont with a common fame, that he being ordeined Miniſter for a pa- 
riſh in their tertitorie, called Drallian, had neuertheleſſe vnder 
hand ſought to place himſelfe in the territotie of Berus ( for this 
was his heinous fault whereof they then enquired:) Therefore 
the Conſitorie pronounced, Q nod erant inft« canſe, cur Miniſte- 
no abdicaretur, that they were iuſt cauſes to depoſe him from his 
Miniſterie. So that albeit we haue no ſuch La we or practiſe in 
England ( thanks be to God, whatſocuer the Vote. gatberer ſaith) 
to condemne a man, without any matter proned: yet ſome other 
Churches (whom he & his Conſerta doe more admire, then their 
owne)thinke they haue warrant ynough, euen vpon « fame and 
ſome tokens, todepoſe a miniſter when they ſhal findthat courſe 


meete tobe vſed. 


Another reaſon in that behalfe is alledged by Sir Tb. More; 


that the Lerdiof the Comnſelvpon ſecret information call men of 
Office, without any proſecutor, vnto examination of matters eri- 


minall. To which the Notegatherer anſwereth thus: viz. chat thus 
ag 


Wat. AA * CEPT ETSY ws ? , DS ren neee re I. z > : 
= hy G 


W 


Part. 2. proceedings in Courts Eccleſiaſticall. YZ 
$4,in matters concerning the ſtate of the Prince and of the Realme, in 
matters of allegeance : and that 4 leſuite or Seminarie prieſt may be 
examined by othe, quia ipſo facto «traitonr. 
Firſt,all the matters that their Leraſbps doe, or may examine, 
are not of ſuch hie qualitie. And if they were, it is not the impor- 
| tance or heinouſnes of the matter, that can make /xſtice of that, 
which is Iniuſtice in it ſelfe; as was touched by me aſore. And ſo 
be alſo ſundry matters dealt with, in ſome Courts Eccleſraſtreall 
neerely touching the ſtate ofthe Prince and Ræalme. Beſides, it 
is a very ſtrange allegation to ſay, The /eſwits ar Seminarie Priefts 
may be examined by othe,quia iplo facto traitaurs. As if all, or any 
traitours,might be examined by otheof their treaſons; conſide- 
ring. that to examine the partie by othe,ofmatters touching lofſe 
15 life, ot limmes, is flat contrary to the Lawes, policie , and 
cuſtome of this Rcalme in both ſorts of Courts: yea and perhaps 
contrarie to diuinitie too, as the Treatiſoure his one Camerade 
though fighting in os ſelfe ſame quarrell and following the 
——.— and doth tell him. | 
That which hath bene ſaid to theſe two laſt obiections, may 
alſo ſerue to renne vnto his reylie, made againſt the obiection, 
that the like courſe is vſed by Martial Lawe, 
But if this proceeding of office by Speciall engairie be ſo reaſo- 
nable and oftentimes neceſſarieʒ how commeth it to paſſe (may 
ſome man as ke) that the names of [ngquifition and Inquiſtonrs be 
holden ſo odious? Admit thoſe names be odious vnto many: yet 
this (without further reaſon) may not ſerue toc6demne j courſe 
it ſelfe. For many ſorts of men be alſo odious, perhaps without 
any iuſt deſert: or particular abuſe in themſelues, other then for 
their office ſake, who are not therefore wholly to be reiected: as, 
| * 7 concealments of pœnal ſtatutei, 222 
lifes errand: yea and ſome admmiſters of Iuſtice too, if they be an 
thing exact & ſeuere therein. Neither is this odiouſnes gene 
againſt all Inquiſſtion whatſocuer; but only againſt one particular 
courſe oſproceeding thereby in the crime of herefie practiſed in 
ſome Popiſb dominions: but of al other moſt rigorouſly and cru- 
elly in Spaine; yea(asis ſuppoſed)farre beyond their owne Cam- 
miſſion, that they haue from the Pope : and yet their Commiſſion is 
alſo in many points exorbitant from all Lawe and * 
| 2 writer 
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94 An Apologie of rertaine Chap. ro. 
A viter in the ( h Law aſſigneth a ſpeciall cauſe of thehares 
fulnes vnto the Cõmon people of the Spaniſb Inquiſition for mat» 
ters of hereſie. Inquiſitors of hereſre (faith he) are batefoll and fu. | 
ſpelled of all Lay-meen, becauſe of a long time it hath bene belcened, 
that they are wont to proceede vpon light ſufÞpicrons, efpecially a- 
ainſt thoſe that be riche. Nay in deede how can it be otherwiſe, 
leeing their dealing by that Ingz;ſitron is eſpecially againſt men 
of greateſt wealth ; becauſe ypon their condemnation their 
goods and lands are confiſcated to the houſe of /nquifirion : that 
is, to the /nquifitowrs themſelues? 
Now ſeeing none of theſe ſtrange courſes be vſed in any Cri. 
minall proceeding in this Realme; there is therefore no iuſt cauſe 
here, to małe it hateful vnto any. Vet the Tyeatiſer doth imagine 
this kind of proceeding to be more frequent in Courts ecclefiaſti- 
cal within this Realme in reſpect ofthe Iudges owne fees, there- 
by arifing. Foranſwere whereof: Firſt in Courts of Commyſſion 
Ecclefuflical (againſt which ſome haue the greateſt edge and 
egerneſſe) the Cmmiſſſonerr haue no fees at all; no not ſo much 
as iiij. s. towards their charges, that Jaſtices of Peace be allowed 
by Statute, at ſuch times as they ſerue at Seſſum of the Peace, &c: 
whereas Commmiſſoners are employed, and ſerue therein freely at 
their owne charges, with 25 of time and intermitting their 
owne buſineſſe, only ofdutie and conſcience to her 22 and 
to the Common weale. So that if it were not in this teſpect, the 
Commiſſioners eccleſiaſticall both might and would fic ſtill, with 
more eaſe to themſelues, and leſſe obloquie; howbeir by the 
worlt of every ſort of Subiects. 
As for Courts of Ordmaries, I knowe ſome ofthe greateſt of 


s ex Officio mers 


them in England, that haue not two matters ex pro- 

ſecuted in them, in three yeeres ſpace, And for ſuch ordinarie 

Courts as haue ſome moe cauſes of that natute: alas, what great 

fee is it, for the [mdge ecclefiaſticallto haue tij,pence for a Ciration, 

or vj. penee for examination of a witneſſe, or ypon an ate of Ab- 

ſolution , or ſuch like; to make him deſirous ( in that teſpect) to 
entertaine the cauſe; ſeeing hee will hardly be excuſed wich 

xx. pound charges (that _ ſuch ſeuerall matter may put him 
vnto) if an eee be brought vpon any errour or miſta- 
king, chat may happen to be found, inhisproceedia gs of Office? 
N Belides 


Part.4. proceedings in Courts Eceleſtaſticall, 95 
Beſides that, the like fees are due to the Judge, no leſſe vpon the 
proſecution ofa parte, then they be vpon proceeding by office : 
and therefore none inconuenience heereupon more inthe one 
courſe (which this opinion alloweth) then there is in the other. 

Vea, may ſome ſay, all prooue not offenders, that be ſo cal- 
led, and that are thereby put vnto trouble and charges. It is 
true; yet meet to be called, if the law be obſerued in this point, 
that there muſt be (afore) a ſufficient ground of inducement 
thereto. Neither doe all thoſe prooue to be offenders, that are 
proſecuted by a partie or by an Accmſer; and thereby be put to 
no leſſe charges and trouble, enen when (beſides the malice of 
the preferrer) there was no colourable ground of the accuſation. 
The like may be alſo truely ſaid of many others, who be called 
euen before temperall Iudges and Inſtices of the peace, either by 
warrant, writte, or otherwiſe, Vet is this no cauſe, heereupon 
wholly to diſallow theſe conuentings. And there is no more 
reaſon to finde fault with the fees due vnto the Iudges eccleſia- 
ſticall, in regard that euery one which happeneth to be conuen- 
ted, prooueth not guiltie of the matter imputed to him: then 
there ought to be with the fees, that are due to Iudges in tempo- 
rall Courts for radiciallor original writtes &c. becauſe many of 
ſuch ſuites be commenced (as often falleth out in the end) with- 
out good matter on the Plaintifs or Informers behalfe. Thus 
— in anſwere to the obiections made againſt the reaſona- 
bleneſſe, and conueniencie of proceeding by Office. 


CHAP, XI. 
Phat the lawes of the Realme doſe Enquiries and 2 5 OX 
officio, and that they allow it n Com- ti Ecel:futical with an- 
ſwere to ſome obieftions that are made to the contrary, 


2 Nthe next place Lam to ſhew, that dealing by 
way of enquirie or enqueſt, ex officio, without 
ſuite of a partre ; called by the Common law 
Office del Court, are both mentioned and pra- 


ctiſed by the lawes of the Realme. In Magna » Mag. Chara 


© Charta mention is made of 4 writ of [nquiſition of C. 
bfe and member. In an olde ſtatute of king Edward the firſt, a 
Oo ſcuerance 
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90 An Apologie of certaine  Chap.rr, 
ſeuerance is made betwixt the ſuite of the _— the ſuite of 
a partie: and the King is thereby (as it were) bound to ſue, and 
to lend his effice, for proſecution of the miſdemeanours, For it is 
t 3.Ed.1,c9p.13- * thus provided, that rf any take away a woman by force &c. the 
King at his ſuite that will ſue, ſhall doe common right withen fortie 
dayes : and if none commence his ſue within fortie dayes, the Ring 
ſball ſaur. Which ſuite being in his owne Court, and before him- 
ſelfe, muſt needs be of office. For where there is /nquiſitio, Engqui- 
rie, there the King is 3 : as by Rong — of the ſame 
» Str.de Inquiſ. 2 Kinga dayes appeareth: De Inquiſitiomibuss coram Inſticiarys qui 
* — nepeakc, in qaides D. Rex eſt pars —— oh.2v1 
; 18,Ed«.3.pro cordatamm eſt e. In a ſtatute of 3 king Edward the third, arreign- 
Clero,c-z, ment at the ſuite of the King (which is ex officio) as a diſtin mat- 
ter from that which is at tbe ſuite of a partie, is ſpoken of: and ſo 
+ 43.8d.z.c.4. are alſo Commiſſions of inquiſition afterward. Furthermore in K. 
 8,H,6.c.16. 5 Henrie the ſixt his time, enqueſt or ingui/ition of office is mentio- 
ned: and in ſundrieꝰ ſtatutes both after and afore, which are 


611. H. 7. c. 25. 


| &1,H.8c12, needleſſe to be repeated. For (as Itake the matter) euery en- 


ditement is an Inquiſition: which if it be at the proſecution ofa 
partie, it is, as officimm promotes but if it be by the ludges, for the 
Q eene (in reſpect of the intereſt ofthe Common-wealth) then 
is it officium merum or nobile, as afore is declared. 

This maner of dealing, in ſundrie caſes is ſo vſuall at the Cam- 
mon law; that there be whole titles made in the Abridgements, 
touching Inquiſittom and office del Court . vix. of enquiries and 
matters done by the Iudges vpon their diſcretions, without the 
inſtance of any partie. 

7 Mo.6.3s, In reports at the Common law, we finde it ſaid,” that Judge 
ex officio did charge an enqueſt to make enquirie of their owne colluſi- 
8 % Edo. g. 3. on, ſuppoſed to be commutted among them. Further: One of a Iurie, 
that departed from his fellowes after that he was ſworne, was exams. 
ned at 5 returne by the Iudges ex officio, whether he had ſince ſpo- 


„1. H. 4. ben with the defendant or no? Like wiſe it is ſaid,” that the Court ex 


officio ought to award an Aſſiſe to enquire [whether the diſſeiſca were 
10 Aſſillib,u6, with force) reaſon of the kings fine. In the booke of Aſſiſes: Ihe 
* Court ex officio ſent a man to priſon, becauſe they found he had not 
made fine, And a great number of particular articles are there ſet 


glb. y. down, wherapon'"enqueſt or inquiſition ex officio in the Kings bench 
L is 


12.1386. 
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Part. 2. proceedings in Courts Etcleſraſticall. 97 
6; to be made. We finde of elder time by * rattan, herr the appei- r 5.4 e. 


lor that proſecutetb, males de fault or dieth,there the king may proceed 
ex officio. And againe there: Let the Ee officio ſuo, & for his 


eace proceed to inquiſuto, for the ſuſpicion that he hath of the appeale. - 
4 EG . Pen — Vicar were bod, willing e- 
nough to ſue before the Temporall Iudges : yet the [ndges ſin- 5 42.54. l.83. 
dmg 0 2 tobe of Eccleſiaſticall miſdicliom, did ex officio, at no 
mans inſt ance, diſmiſſe it out of that court, a not perteining to their 
inriſd:ftion. And do we not often ſee the ordinarie courſe for en- 
ditements, much aſſiſted and holpen by the Iudges and luſtices 
ſearch, examinations and dealing therein, (of office and duetie 
onely) both in treaſons & felonies, and in other cauſes of more 
private intereſt, that be preferred by others? doe they not alſo 
vpon their owne diſcretion, & for cauſes knowen to themſelues, 
without proſecution of any partie, (and ſo ex officio onely) often 
times commit perſons of ſuſpected behauiour to priſon; and not 
diſmiſſe them, till by a writ of enquirie de bono geſin & fama, they 
be found worthie to be ſetatlibertie? So that by theſe few, and 
ſundry other that might be brought, it may a ; that pro- 
ceeding and enquirie ex officio, is ſo farre from being, ſo much as 
a divers courſe from the lawes of the Realme;thar it is often pra- 
ctiſed thereby, when no partie beſides the /ndgesthemſelues,do 
entermeddle. _ 
But it is not onely by that la practiſed, but alſoallowed (by 
it) for a lawfull courſeof proceeding in Eccleſiaſtical Courts a- 
gainſt crimes and offences. By a ſtatute of Hemrie the fift, ſuch AH f. cap. i. 
an Inquiſition of Hoſpitals of the Kings foundation, is appointed un- 
to Ordinaries : and in thoſe that be of any other mans foundation, 
Ordinaries are authoriſed not aneh to enquire of the foundation, e- 
ate, and gonernance of them, and of all other matters neceſſarie in 
that behalfe but alſo to make thereof correction & reformation, after 
the lawes of holy Church, as to them belongeth, So that if Eccleſia- 
fticall lawes doe warrant this enquirie and courſe of reformation 
ond cortection, then this ſtatute will giue force vnto it. By“ an- Hp 
other ſtatute : If am Clerkes be conmitled of incontinent lining in 
their bodies (being but afore perhaps openh noiſed thereof) before 
whom convited? afere Ordmaries, How ? by examination, o- 
ther lam full proofe reqmiſite by the law of the Church they may by the 
| Oo 2 Ordinarie, 


91 As Apologie of certeine | Ci. 7r. 


Ordinarie, at his diſcretion, be committed to Which toge. 
ther with the commuting, muſt needs be both done ex officio: for 
that no partie to proſecute is there mentioned to be required; 
and becauſethe Ordinarie thereby may proceed, vpon the pub. 
like infamie noiſed abroad. 

: 23.H.8.ca.9, The ſtatute of Creations made afterward, mentioneth a caſe 
where an inferior Ordinarie may be partie toa ſuite holden afore 
him: which may aſwell be vnderſtood ina cauſe mooued of Of 
fice for an offence, as in any other matter. But more plainely 
afterward : for there the very word ex Officiois vied; and it is 

prouided,that the forfeiture of that ſtature, for calling a man ont of 

the inriſdiftion where he dwelleth, ſhallrunne ag amſt him that cited, 
whether he proceed by vertne of his office,or at the ſuite of any perſon. 
Whereof may be gathered, that the lawes of the Realme take 
knowledge ofthat courſe ex officio to be as warrantable as the o- 
ther, made at the ſuite ofa partie: ſo that other requiſites be ob- 
27H. f. ca io ſerued. And though the ſtatute againſt Hereſie ſtand now re- 

a aled. yet it erue to prooue, that not onely ingairie, but ex 

— an — the — in — by Ordimaries 

(both which are done ex officio) is holden for a courſe of the law 

eccleſiaſtical not to be condemned or diſallowed by the lawes 

of the Realme. 

In a ſtatute touching 3 Ordinaries ſeales now alſo repealed, 
certeine eccleſiaſtical cauſes be rehearſed : among which, caxſes 
of inſtance betwixt partie and partie, are plainly ſeuered & diſtin- 
3 from cauſes of correction thereby giuing vs to vnder- 
ſtand allo, how rarely cauſes of correttiam be proſecuted by any 
partie; but by the [wage eccleſiaſtical himſelſe alone proceeding 

+ 1,Eliz.cop.z, of Office. And + by a ſtature in the firſt yeere of her Maieſties 
reigne, made for vniformitie of Common prayer, Ordinaries are au- 
thoriſed to inquire and to puniſh r. the violation of that act, as 
heretofore hath bene vſed inlike caſes by the Queeneseccleſiaſticall 
laves. But that an exqmery is al wayes of office, and whar the lawes 
eccleſiafticall be in this behalfe, and how the continuall vſe hath 
bene, is ſhewed afore : ſo that none need remaine doubcfull in 

e theſe points. : | 

The very Common law not onely taketh knowledge ofthis 
courſe holden in Courts eecleſiaſticall: but in ſomereſpeR wo 
allo 
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alſo priniledge it, euen aboue the i a partie. For F ' 7.H.4.18. 
an Ordearie doe ſequeſter geuds of the dead — 2 — a 


ex Officio; which giueth no poſſeſſion to lim, the cot ſpivituall (in 
this caſe ) ſhall haue Iuriſdiction. And it ſeemeth by that caſe, the 

lawe to be otherwiſe, when it is at the ſuite ofa Partie, So in a 

caſe? of violent hands laied vpon a Clerke, both Brien and Litle- Bl. 20. E.4.10. 
ton held (no man gaineſaying of it) that the ſpiritnall cat may pa- 

niſp it ex officio, but not at the ſuite of the partie : leaſt the beater 

thereby bee kept from his ab ſalutiom, till ſome temporall duetie bee con- 

temed and paied . And eMordant * was of opinion; that if a T. iH. 
man bee ſued by apartie pro læſione fidei in not paying a ſumme of tl. 

money promiſed, there ſhall lie a Probebition —— age eccleſia- 
fricall ſball doe it ex officio, that then no Prohibition ſhall lie. Neither 

doeth any gaineſay him herein. Vnto which opinion of his, ano- 

ther iudgement giuen in the: booke of eAſiſer in like caſe, ſee- Abs. 
meth to accord. To like effect alſo * Fc herbert reporteth, that 5 Firzh.nou, 
an Ordinarie may Cite and proceed againit aman ex Officio, pro vo- ufd. 
leuta manu inieftione im Clericum : likewile for tithes detyined 30. &c. 


in the time of vacation of a benefice: ſo he may cite alſo ſuch as re- 
fuſe to maint aine 4 Curate or Chaplaine : and for fornication or like 
offences, 


Fitzherbert* in another place alſo thus writeth : a may E 

(faiech he) be fued in court Chriſtian,or if the biſhop ſme and cite hm 

ex Officio and excommunicatebim,cc.And againe? thus: Signs 7 IbiddiceraF, 

ficaunt lieth not but where the partie is excommunicate by name, ma- 

iori excõmunicatione: vo « ſpecrall ſuite againſt bim ex Officio, 

or by apartie : therefore both are alike lawtull, and allowable by 

the common lawe. And that for wr detaining of tuhes n 

time of vacation of a benefice, the eccleſiaſtical Indge may cite and 

vceed ex Officro, doeth plainly appeare cuen by one of thoſe ! Lienis of 

ks which the Note gatherer 2 of 


alleage againſt this courle ; of the lawes of 
though (in trueth) it haue no one word uy that way.Belike n een 
he thought no man had the booke but himſelfe; becauſe( it may Printed by Rob. 
be) he caſuallie happened vpon it in rifeling other olde - 

bookes caſt aſide in ſome Stationers ſhoppe . To like effect the 
ſame booke hath; that ® if a man bequeath a builocke toa church 
reparation of it, or of 1 he churchyard : if be that hath him will not de- 
liner him, either the Charch-wardens may ſus for ſuch detinue in a 
Oo 3 court 
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court eccleſiaticall, or the Ordinarie may ex Officio call him, and 
vrge bum to delineris, And the like is tliere teſtified. (being taken 
out of the Regiſter) in a more gtieuous crime of eccleſiaſticall 
3 edlen Re. Cognilance. For (ſaieth he) * of the /nage eccleſiaſticall cite a man 
pilt.in br.otig. gf office for fornication, & aprohibitton or appeale being brought, 
FEW after renounceth all delayet, and ſubmitteth — the Indge 
all proceed ad pœnam Canonicam umponen 4 conful- 
. writ — to be directed. - 7 6 
Likewiſe the Regiſteris very plentifull in this behalfe; as firſt 
» Berousin where* Engquirie (which is alwayes ex officio) is not onely allow. 
rubr.dcaceu* ed, but commanded to be made by a /udge eccleſiaſtigall: Vo. 
Regler, pag. his mandamms,qued habna ſuper pre miſſis per Inquiſitionem & alios 
8 modes informatione pleniori,chc, and for the very word of 
4 Regilter.pag. ding ex officro: as where it was written vnto the Officiall of the 
$7. court of Canterbary or his Commiſſarie thus :* Cam vos nuper ex 
Officio veitro, fama publica referente, quad T.cc.ve(tre iuriſdictio- 
ms C. in amplexibus fornicarys tenet, ipſam cord vobus in curia chri- 
ſtianitatus pro correflione anime ſue in hac parte citari feceritts, pro- 
cedentes contra eum ( — inxta — —— vobr 
ficamut, quod in cauſis prædictis, ex officio veſtro, quatenus ad 
—— 2. & facere poteritis, quod ad offici- 
um veſtrum ſpeciale de iure noueritis pertinere, &c. 
Likewiſe in another Conſultation it is conteiued thus: viz. Cary 
5 Regiſter,pag. bos ĩunper ( vt accepimu) inxta officy veſtri debitumobieceritus lo- 
$7.4, anni de E.parochiano de C. quod ipſe, c. detinet, &c. vobis fignifica« 
mus quod in canſa prædicta quatenus ad reſtitutionem, &c. & ad pæ- 
nam canonicam eidem I. pro detentione cornndem legatorum im 
nendam coram vobis agitur licite procedere &c. poteritu. 2. 
« Regiſter.pag, gaine thus: Cum per © vas cautra H. de Lyndeſey Notar th publicum 


34 b. ſuper ? fornicationis crimine mfra inriſd:ttionem veſtram commiſſo 
Er gramiter inſamatum, tum — erimine, quam ſuper ediquodin- 
riſdictionem veſtram per tumultum & rixas, executione[que veitr as 


in hac parte debite faciendas nequiter impedinit, ex officio ad anime 

Miu correflionem fwiſſet proveſſums, &. vobis ignificamms, G c. quod 
procedere poteritis. Mention is alſothere made in a precedent of a 

K Regiſter.pag, Conſultation,of proceeding*ex officio ad promotionem parochiano- 
— ri, in cheſe words: Cum ex officio ad pramotionẽ diftorum parochia- 
+ | x | JCI Id gor 


9 
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rerum, ir dxeritis in placitum, &. vobis ſignificamms, quod — 


re poteritis &e. Furthermore, here is mention made of one, who 
by that courle was proceeded lau fullie with, for refuſing to pay 
his vſuall oblations, to be conſeſſed to the Prieſt, and to receiue 
the Communion, in theſe wordes: cam fer ex Officio veſtro 4 pag 
coram vobis ex canſis — — feceriti, ad procedendum **** 
contra eum, ad ponam corpor 0 corretlione anima ſue in 
hac parte — vobi⸗ — rn quod in dil lo placuto, 
fc coram wobus ex Officio veſtro, moto; proc odere c witerins facere 
poteritis in curia Chrittianitatis, quod ad vor, & ad forum eccleſs- 
atticum nonern:s pertinere, prohibitione noſtra non obflante. And 
ypon a prohibition brought by a knight to his Ordinarie, that 
* ex Officio agaynſt dere 3 and 
exceſſes; a Conſubation þ was * granted: the wordes of the Regs- Reger 
fer are theſe : Cum vornuper ad corrigendum crimina & exceſſus . 2 
A N veſtri debitum procedemtes, R.de 
C.militi obieceritu, c&c 12 | 
The like — is there founde agaynſt a Chaplar 
proceeded with ex Officio for fornication; that had alſo brought 
a prohibition, The wordes i ofthe Writ vnto the Ordinarie be 1 Reg pag.q5 a. 
theſe, videlicet, ( vor T. de W. capellane, ex Officy veitri 
debitoobieceritis, quod ipſe carnaliter cognouit, &rc. in anime ſue 
periculum e ſcandalum aliorum, wmnde contra exndem ad correcti- 
onem anime, &c, As in other conſultations there, after prohi- 
bitions (vpon vntrue ſuggeſtions) had bene purchaſed, 
An example is alſo ——. of allowing (by Conſaltation ) of + Reg. s 
procceding ex Officis; to the ende of eni g corporall pu- 
niſhment; agaynſt one that /aied violent vpon 4 Clerks; 
hereby hee incurreth (ſaieth the rr excommunication p- 


ſo fatto 


Likewiſe as 5 Ordinaries procee 22 to the in- 8 
terdicting of a Church, and to fl in —— Canonical 5 
paines for with-holding and not finding Chaplain or Cu- 
rate to ſerue, (according to an ordination ar reall compoſition there 


of made) is there approoued lawfull by — gran- 
ted. Ando is the like proceeding of Office allowed for * rithes 6 Reg, peg g 4. 
with-holden, falling due to the Biſbop inthe 
time of vacation of the — fort ———— and cuſtome 


then, 


« Changed by then. in | moſt Diæerſſes of this tealme, tithes of vacant benefices 


the ſtatute, 2 
H.8. were due co them, 


In the writ of Conſultation alleaged afore out of the 57.page of 
the Regiſter for allowing proceeding ex Officio againſt a fornica- 
: Reg.pag-57-B. tor: it is alſo conteined; ihat the partie before prohibition by 
him brought, had ſubmitted hienſelſe: for which cauſe of the 
parties violating his one ſnbmiſſion , and for his contempt 
mandatorum fibi fatlorum : the Ordinarie is authorized and war- 
ranted to deale againſt him, (as afore he had begun) ex officio, 
By all which may appeare, both the practiſe of /ngay/ition, and 
| . 

proccedingex offs in ſome caſes by the lawes of the Realme, 
and the allowance alſo by thoſe lawes, of ſuch courſe holden in 
conrtes eccleſiaſtical both in offences and in other cauſes alſo that 

be neither teſſamentarie 2 — gegen ny : 
ma ,that great abuſe may hereupon 
folow,if the 4 — man — — 


tend ſtrong Exi am Or 2 0007008 fame to be a- 
gainſt a man, or ſuch like afore ſhewed, whereof he is crediblie 
aduertiſed, Well, if ie be but ſo much, that the eccleſiaſtical / 
(when he is called by his ſuperiout) mult be able to make proo 


of ſome ſuch: it is more then a Judge or Inſice of Peace neede 
ſhew , why hecalleth any man into queſtion, or bindeth him to 
the ee e auiour. And what la wes can be de- 
uiſed, but they may be abuſed? hatſoeuer hath an vſe, hath alſo 
3 Ariſtor.in an abuſe, ſauiag vertue, ſuieth . forte, Vet if he be an Ordinarie 
ace. (as hath bin aforeſnewed) ſuch grounds of his proceeding mult 
appeare in Acts Iaadiciallie, ot be well prooued: or elſe (ypon an 
Appellation) his proceeding is to be refourmed. 

Beſides, ie it not more probable that a Parrie which will ac- 
cuſe, ſhall doe it of malice to vexe oftentimes an innocent, and 
to bring him into petill; then a /xdge who reapeth no commodi- 
tie thereby, but ſatiſſaction of his duetie? and is not he more like 
to deale in theſe cauſes with ſinceritie, then quilibet e vw/go ? yet 
by this opinion, ſuch are permitted to acc#ſe and to preferre mat- 
ter againſt any, though no fame nor other matter, no not ſo much 

ci re agaiuſt them. 
Is it not then all one, whether the innocent man be wrong- 
fully vexed by the Iadge, or by a ptiuate perſon, who (in amaner) 
pro- 


wat 4 OL 
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profeſiech,that he doeth it of malice? neuertheleſſe for all this in- 
conuenience and abuſe that may happen, it will not be thought 
conuenient (Itruſt) to damme vp the way from every man both 
[ndge & partie, to preferre ſuites againſt offenders. For if it ſhould 
ſo be, in ſhort time there would bee neither /adgenor other, but 
lewd perſons onely; and they might liue as they liſt. 

ea, but it ſeemeth vnreaſonable (will ſome man ſay) that 
a man ſhould be called into queſtion and not to know his eAc- 
cuſer. Surelie if the way of proceeding by eAccaſation be taken, 
he is to know him: but when by Exquerie, though for the moſt 
part the Denowneey is knowen, — —ͤ—ñ— 
very conſiderable cauſes, why euen weer in cauſe 
and much leſſe thoſe that gaue the not 
knowen ; which euerie man of himſelſe, without rehearſall, can 
weie and call to mind. 
Beſides. bis obieRion maketh 


and 
: 
bee 


proceſſe is tell you, that hereby it 
— ——— 
their o conſcience, ich a 
haue ſome occaſion to feare, ey 

But (I pray) what neceſſitie is there (in Iuſtiee) ofknowin 
the Relatowrs ? may not a lu endite a man without any cauſe 
openly ing, as when the matter is either knowen to ſome 
fern trcharnd;erthic Enidpuce (26 ſometiants hoppeneth'Jis 
not — — —ę— 
ſhallnever who the becauſe they are 
Frometo keepe ——ö their elowes 
counſell. Which courſe for the trouble of the ſuppoſed to 
be delinquent, doeth amount to as much, as ifthe Iudge ex officio 
mero had done it. | 

When the Lord: of the Comſoit haue a ſuppoſed uialefaRor in 
examination are they bound in /wffice, or were it but good poli- 
ce to ſigniſie vnto him, who it is that gives the information; and 
to themt ar firſt daſh? but how ſoeuer theſeſ by 
cucumſtatices) de thought fit to be caried, it is neither to 


Pp nor 


* 


104 An Apologie of certain Chap. 12, 
nor fro,to the condemnation of all proceeding vpon the office. of 

the Judges onely,as vniuſt, whethet a man know or be ignorant, 
who made the Denanciation, 


| CHAP. XIL 
eA Replie to the Note-gatherers anſwers, ginen tocertaine rea« 
ſons that haue bene made long agone, for to ſhew the hike comſe 
to be alſo practiſed in temporall conrtes : and an anſwere to bus 


rea ht to proone,that in proceeding of Office there is 
ow gm. * lawes of fn land” 


J I Thomas More in his aforeſayd Treatiſer (to 
(| ſhew that it is not ſimply — vpon lome Oc 
Xx caſion to conceale the names ofthoſe that gaue 
Nche information) alleageth, that in like ſort at 

lebe Common law a man may be endited, & none e- 
widence openly ginen at the bare: and that the en- 


Gi 
Ae that they which indite him ſball not be luder 
arraigne bim. No more ſhall they who pre 
an eccleſiaſtical Iudge, be Iudges ofhim:and therefore (whatſoe- 
uerthe Note-gatherer ſay to the contrarie) it is not alter exofficio, 
Fourthly, that Iudges in ſuch 4 _ are to proceed ci eftlie, 
And ſo muſt they doe in other caſes as well as this: and ſo mult 
eccleſiaſtical alſo. Fiftlie, that two witneſſes muſt be at the 
erraignment,vnleſe the partie n elengly confeſſe the ſame. And ſoit is 
in courts ecc leſiallical. For without the parties confeſſion, or two 
uuitneſſes; none may be abſolutely conuicted. And yet this which 
he here ſaieth, is not genetall in all ts, For the ſtatute 
. Edu. ſ. c.12. * made the 1, yeere of K. Edward the 6. (hich hereunto he you- 
cheth) mentioneth to this purpoſe onely treaſon and miſpriſion 
thereof, The ſaid ſtature is alſo repealed ſince by Q.. The 
fh other ſtatute* / & 2.0f Philp & Ala, that he onely 
M e. 10. fot ſuch triall of treaſons,that be made treaſons hy that AZ For 
the 
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ban * proceedingsin Conrtes Ectleſtaticall, nos 
the ſelf ſame At doth appoint, all other triali of treaſon to be made 
according to the duc order & comrſo of the Commi lawes,But though 
it were to, that at all trials two witneſſes ſhould of neceſſitie 
preſent : & though it were admitted, that his other foure anſwers 
were _ fact, & that the _—_ of proceedingsecclefialtical 
wereto the theſe do not any way impugne or ouer- 
throw far — — — 3 not know 
who game the enidence or PO it;in 1275 as ſome know not who 
preferred vp matter of crime again#t them into conrts eccleſiaſtical, 
and there - rethis muſt needs be wholy ang beſides 
the purpoſe. | 
Vntoanotherreaſon offir Th, Mover alſo ypon're- 
ſemblance of the practiſe at the Common ja w, vuto the eccleſteſte- 
call in this behalte) viz, that a man may be at that law arreſted and 
impriſoned onely vpõ ſuſpicion; he frameth two anſwers. The firſt of 
them is, har the . —— 6a f Wwhere- 
mat b e 1 lieth an aflio 
. What? . to be done, ſhal 
a ſuſpicion againſt 
any-man w oeuer, that it was he e which id it, & ſo — in 
ſon him ? Neither yet is ir generall, 20 falt muſt bep ut, 
before a man be arreſted. For if it be a fact of ſuch 
ture as leaueth traces & ſign — vining, and 
ſuch like, which be called in thẽ it 
is true that 2 fact muſt be facts, as leaue no 
ſuchtracesbehindthem, — not — whether they be cõ- 
mitred at all or not, & yet probabilities thereof doe a (as 
— = he er p17 — _— 
ſu be arreſted and impriſoned, it be not 
aſſuredly — — the fact be — or not. 
And theſe are called fatlatranſewntia. Neuertheleſſe, this is not 
in any ſort, an anſwere vnto fir Th. Aſeresre aſon. For admit chat 
a fact muſt alwayes be precedent t neuer the later this remalneth 


ctue, that 4 Juſtices enely ſaſt icion may ſerme 36 arreft and 
yuan. And yet the law ——— (for which Aer a7 warty 


doth —— requite tr rounds for enge hẽ the 
— r —— 


1 6 — of Aires 
p 2 is, 
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100 Tang 
; that afelonig or marder being done and a 

paris wyd e e let that be us to anſwere 
ard not other et, 454 vſedin the 

Trulie, of all that euer - — — eee 
beſides all way too, of any wering ob 
may be hacche artic himſelſe (eſpeciallie if he be not 
knoweth not (till hee be asked) — 

henſion. 

But it will be ſayd, that vpon his examination, hee learneth 
what it is. Why fir, Fndfo deealicherbe conuented in courtes 
eccleſiaſticallknow by their examination, the matter obiected. 
Then where is the difference and the by-wey that this man ſo tal- 
keth of? But will you ſee his clerkelie vayne of teaſoning here. 
in? For it is, as if he had it thus: viz. ef man arrefted, 
khnoweth that he is to anſwere a falt which is commuted : 


beit at the common Lave a man may bee arreited ect: yer 

proceeding ex 8 — 
— inconuenience mnt BAN r= portin 

with all a Contrarietie to the lawes ofthe Realme, . 


therer aſſigneth; that chereby the eAcceſſerie may be puniſbed, and 
the may eſcape;which is comtraris to the Common law, The 
conſequence hereof he goeth about to prooue thus: For thar(as 

he wr; 7 the Principal may (in thoſe courtes) be an Informer and 
— ag ainit the eAcceſſarie. —— — 


— —-—-— exception 
alleage quod off particeps 


— Informer or witneſſe; then to 
t of ſocius criminis pretenſi. Albeit euen at the Commonlove,we v- 
ſuall . — . lioes in in other kindes of 
treaſon, and for ſundry hainous crimes (e decially which are ſc- 
cretly contriued)to be admitted to appeach and to be winelies, 
andto giue euidence againſt others their 

He affirmeth alſo but maketh no ſhew of 


proofether ercofebi 
9 —— —— , 
— 


«torie to the lawes cnaffomes of England, In 
as they be barelie, boldly, and vntruly by him auouched. 


iris ſufficient char theſe be as eaflie by vn denied, 


He 


= 88 4 
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mz; = 3 #S = 
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He further alle gech in three places (as if it were a matter 
r rr 
e 
; e a H. 
—— — — : 
1 ſtandeth repealed, Secoodly, 
vntrue, that it did at any time repeale proceeding 
cen eee eee mention it. — 
— Fr TY ns — 
not ſought, ſois — 
eee ſo me- Mente 


ae 


res then of conſequence by the / 
For ſo alllawesteftif and Preſenters be revs apr nt 
2 tte Fr che ae ſuerd & counrerduideduenimeha 
gg 


— drift — . l. wand mango provide 
pain O 9 
that an Ordinarie bis owne onely /a/Þiccon call 
— nv queſtion ofberefie, as ( (cemerth) was 


afore vſed by ſome of chem vpn colout of that ſtaque 1. H.. 


and thereſote there 
eee OJ nr 
— , — ar 


2 in — that 

Acraſation and — 
b ieneſſes; but alſo exquirir,and that is alwayes of Office. 
— — men — — — 


thus to the ſtatute —— == 
led) againſt proceedi —— 
in the pretended e, had 47 ſo 


of theizcauſe, = 
—— rather haue quit the place, wich loſſe of 
then once to haue borrowed ſo — as the — 


pon, out of that ſtore houſe, 
Fee wee 


this courſe the Note- 
bookes printed in hing Hewrie * 


* r,Blix.cap. t. 


1. N. en.. 


* o ads. 


rof "ir au Apologieof eertaine' C. 73. 
Theſohoteermethicobe ihe many of drb ating that canſe i thoſe 
dajen,. The firft was S. Germas-(as it is thought) — 
in intituled, The diuſiom of the Spiritual ir and —2 with 
his replie againſt S Thomas —— intituled Salem and Bi- 
Lune. The next, concerning the —— Cleargie and lame of 
ä The chird led. O Ane of the clergie 
 collefted out of the lawes of the — lobm Goodall and printed 
by Robert. Wier, but withour priuilege. And the laſt, Aarfily 
Patanini Defenſor Pacis in Engliſh, with the Kinges and her Aa- 
tefties mothers armes; which (belike) hee mentioneth, that 
they may ſtand in ſtead of 6. But will you ſee, what 
Morn . av ry ofthis matter, by the layd 
+ bobkes) Teuely; auing inthe firſt ofthem, there is not a 
word mentioned againſt proceeding of Office. And in Goodall 
booke, byſundric places thereof (as is elie· where in this e Apo- 
legis alleged) this Kinde of procet ding is plainely auouched to 
be a nts ___ gm vnto mung — 
Realaie. 1 


72 


— — baths, ri by wore we re 
cio; fo aut the parties baue not knowen, who haue accaſed them : 


7a — | bane bene canſtd to abinre in canſt of bereſie, 
ometime to 


and to eat ſummer of money 

— oem 2 . 
— — ami then „ Was _ the 
proceeding Office ; chat it was handed in ſuc h 
9 ——— ene v not ho gaue the information, which 
be calleth Acemng; and for that it was in cauſe of bereſie : be- 
ing a crime of farre more important danger tothe partie, then 

— other offence Eceleſttical.> y > yet not —__ the very 


| — — — but ſuch cir· 
cumſtances) ſome cauſe of &wforiber pars — ch 


he ſurmiſed. beiten of which iudgement I minde not 
| hereto exantins; ply 72 
th further, that the Popiſh biſhop 


The Note- — vr 
were | the lixt his time 
dee 


1a - ſreweth) — — 
* whether 


- 
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whether of them. ut Nhat if they at that time had hes pro- 
ceeded with otherwiſe then of Of: Wouldethis all 
proceeding of Officeto be tontrarie to the lawes of England; 
which is his drift and purpoſe? Vet I haue often ſhewed afore, 
that —— 5 a — _— onely to pro- 
ceeding o7 ſpecrall enquirie But plaine prooks in fact, 
that they were in-deed proceeded with ex cus [ndicum; Ite- 
ferre me tothe actes wdiciall of their depriuation yet temaning, 
and to that alſo which I haue written in a certeine chapter of 


the third part of this booke. 395 Anl. 
Heere it will not be vnſeaſonable to admoniſh the Reader 


once ſot all of a le * miſtaking boch of the Not ' Aduertiemene 
aue — 


and Treatiſour in a materiall Who by the w 
of their writings and titles of theit bookes , ſeeme to imagine, 
proc eeding ex Officie to ſignifie nothiog cls, then if of 
116 in 4 canſe criminal : Whereas (ia 
01. h 


an oath to the ſaſpected par 
verie trueth) here may be: ome procer ding af Offic 
chat oath be not at all vrged ot ved yea and here it 
not to be impoſed, though it were vrged. 
tratie ſide, there may be proceeding euen by way of e ſccaſa- 
tion, where the oath may and ought — the par- 
not being ſo pregnant, as to conuict him. — 
out all colour of reaſon, and ignarantlic doe they and ſome o- 
chers (as the ay Petitioner to — confound pro- 
ceeding of Office, with miniſtring of an aa, being but ona AR 
— which is in doed ſometimes, but nat alwayes, ao; nor 
yet alonely vſed in that courſe of proceeding. 
taking it whether way they luſt, the ſayd Popyh biſbops were in 
trueth proceeded with of Office, though dewowncedby certeine, 
and (as is expreſſie ſet downe of ſome of them) were vrged, 
and did anſwere the Articles obiected vpon their corporall 
oather; which (by lawe) they needed not, and therefore (as it 
is likely) would not haue done, if the Denanciatonrs had beene 
i, ' * ' ”” gy 
0 prooue this courſe to be againſt law, he allegeth alſo out 
of a booke made by D. Parker ſometime Archbiſhop of Canter- 
bury theſe words: vir. The very from of her Graces articles (men 
ning 


Like as on the con- 


* Defence of 
Prieſts marria- 
ges. pag. 175+ 


, lane, Ag ainit 


175 '' 1 dn Apologie of erteins Ch. 74. 
n acene Marie) chargeth the acc, Ordinaries to 
— 
dh, as were vſed m the time of king gbr. ¶Aud com- 
— alſo moreoner, that thoſe ſhowld no be put in exe- 
cation, but as they may ſtand with the lawes and ftarmes of the land, 
What then ? Ergo, all proceeding of Office (though continu- 
allie practiced in ſundrie matters in both their reignes, wich- 
out contradiction) i cemmraris 1s the Lawes of the Realme ? 
Truely, if there be one werbode of lound reaſoning (as Ream 
holdeth concerning teaching of Artes) I would be ſorie this 
kinde of diſputing be it. For I haus not bene caught, 
nor ſhall euer learne (Ithinke) either to teaſon thus, ot to put 
ſuch imo ttue 9; viz. Such Canons onely 
were then 16 be put in exeention, a4 might fland with the lawes of 
— Ergo, proceeding of Office ij contraris to the lawes of 
His laſt ulleg: — — e to be diſcuſſed) 
* d, — this proceeding to 
be againſt the lawes of Ewglerd, is out of one ofher CMaiettier 
flanderonus and infamous wordes, which is 
thus verbatim : vis. Her Maiefhie ftrauiy commandeth all ma. 
ner hey ſubiefis, ts forbeare all uaine and contentions diffmtations 
in matitrrof religion : avd not % vſe in or rebuke of any 
Ae theſs contucions werdes, Papiſt or ike, 
Schiſmatike, or Sacramentarie; or any ſuch 


? Ordoth 
of any courſe of proceeding ? Nay, 
— 1 feng pon bee. (hich e 
e mentione ded, b 
ens proceeding of Office may be grounded, bur 
— —— D—„-⅛ Indge and 
Avnuſer : which is 0umravy to the policy of this Readme that fuffereth 
£08 
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not an Accuſor tobe 4 wineſſe nor an Enditour to be a Inror for trial 
of the falt. Ianſwer, that the firlt is vntrue. For that which ope- 
neth way to the Judges is holden (by Lawe) as the Ac- 
cuſoxr, and not the /adge, Touching the — I haue ſhewed 
out of ſtatutes, that witneſſes be called Accuſort. -thereforethatis 
not contrary to the policie of the Rea/me : and yet is it contrary 
to Cizilland ¶ anon Lawes, For the thirde; if his geaſon « ſimils 
be good. then is the /aror as a ſuuge, and the Enditonr as an eAc- 
c»ſour, And in deede what doe their affections differ? and yet 
what more frequent then for an Exditony to giue in euidence vp» 
on his othe; or fot one /wrowr ypon his owne knowledge, to get 
an Euditement found? Therefore for a witmeſſe, to be a kinde of 
eAccnſour ; and an Accuſourto be a kinde of [ndge , is not comra- 
Yo the policie of this Realme, 

Hitherto in anſwere of allegations, and obiections made a- 


ganſt proc eeding of Office, hravghtfor prooheof ſome cou - 
naiezgpmeoche Layes ofthe Realme, 1 1 1 | a 
42: dQ AB KEIL. wan 

' That the Enquirie ex Officio apain#? Crinieh); allen both in 8 

Ciuill or emporall Cent and in Ece 1. 4%, by the 

mo Lares Canon and Ciuill, * a 

—— 0) p ESE: 3 
AI r all not neede 2 


ETD 


that by the Canons, Judge — LT 7 
ny being BEE ex 
common benefite. And ( as was vpon another c 
afore) * whox the. Engquirie is made to aba © of correcting for 


— aud not ofpuniſteng the emay proceed ex 


h no fame were precedent —— e | 
2 Crime committed ag aint fre of God, Ea 
—— the enquiri — of validitie, though is be — 
the rb #65 ale 9 c. TL By 


Ads 
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itt An Apologie of certain: Chap. 3; 
By the Cini Laweitis ſo allowed of, as it is called a procee- 
ding per Nobile Indicis Of ficram. In the olde Common weale of 
Rome, what was more vſuall with their great Magiſtrates then 
habere queſtionem,to make ſpeciall 7 and trials of ſuppo- 
* Linkus . 39. {ed offenders? one or two in ſteade of many may ſuffice. L. Peſf- 
hamins the Pretour had Tarentum aſſigned unto him for his Pro- 
mince; and there he made ſenere Inquifition againſt ſuch Shepheards 
that had conſpered and lincked themſelues together, and made all 
High wayes and Common: ( by thery robberies ) mo#t dangerous to 
be N Of which ſort of perſons hee condemned ſcuen 
tas fde — Thoſe Magiſtrates that were —— —— had an- 
Ae. thoritie by them Office vpon a ſummary knomledge had of the cauſe 
* — (ſuch as is vſed in — Courts here) to breake all — 
dae. —_— oxerthrowe deſtroy and marre falſe and corrupted wares, 
to prniſh thoſe that offered them to ſale : yea and ſometimes al- 
ſoto beate with roddes. This proceeding was ſo well knowett 
to all in thoſe times, that Tertullian an auncient father of the 
Church doth put the Emperom to whom he writes, in minde of 
1 Tertuſlian.in their owne lawes, whereof he there vrgethꝭ execution. If [be 
Apolog c. ot deceined ( ſaich he) the Cimill Lawes doe commannde, that male= 
| fatarete foes and found ont; and not to be caueraled, &. This 
53 appointed by the decrees of the Senate, by the Ordinances of Em- 

peroars, and by the very Empir 


re it ſelfe ; whoſe miniſters pas are. 
Tera. And againe in another place thus: Nalla lex vetat diſents, quod 
* probibert admit. Whatſoeuer any Lawe forbids to be done, aſ- 
ſuredly it permits to be ſought out, & ſiſted. Let us ſee ( ſaich the 
Lawe) whether a Oudein of an infant that is ſuſßectad may 
ation, and it is 


5 1 In 
— . 
t tokens u appeare to the Pra- 


bis Gardeimſhip without am 
rrereined that he 
Tautou ii to be ſi 


ought to be,if by exi 
toxr, that 
: | 'Andalbeirthe*gloſſeſay , that ordinarih( bythat Lawe )the 
* . Indgeproceedeth not ex Officio: yet by reaſon ofthe ſtrait courſe 
. -. ' Holdenthereby with all Accnſoarr, ſo that Accuſariom is now al- 
moſt generally through the worlde growen in diſuſe: itis there · 
C fore by? ſach general cuſtome made lawfull n enery canſe , for a 
old Indge to proceede ( at the Cini Lare) ex Officio. So that ( conſi. 
9 — * dering ſuch * cuſtome ) it ts 45 ordinarie a remedy now,as Accuſation, 
olkc.pretids, And ſome reaſon hereof is aſſigned to be this, that the Lawe 
iudgeth 
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iudgeth euen an eAccaſoxrr not to be wanting in ſuch procee · 

ding, for that ic exery Crime , Fſcas eff Ac caſarer, the common | bee. 

intereſt is the eAceaſear: and it is ſo farre from being a courſe » Angel de ma- 

diſallowed by that Lawe, that * ( albeit there were no ſuch car leg.. 

ftome at all pet there be very many caſe; wherein by the very ex- 

preſſe di poſſition of that lame, the ſulge mayproceede ex Offi 

Nay it is thus teſtified by a great pony. 3 in any caſe what- 5 la An. in 

ſoener enen by the Cinill lawe,it ixpermitted to the [ndge toproceede ä 

of Office, and ſo by way of Enquirie. $.quando 

And this is recciued, not onely in publicke and lar miſ. 

demeanours, but alſo in priuate offences. For *in theſe ( without + Decius con. 

either complaint or Accuſation ) the [ndge may proceeds of Office <>. - 2 

by way of e Alben the Læve ſet 9 fer ſuch , any opiaio. 

certaine ( either corporal or pecaniarie ) penaltie; for then ſuch an 

offendour is puniſhable , by ſome extraordinary penaltie, The reaſon 

of this proceeding in priuate Crimes is the very intereſt, that the Com- 

mon wealth — laue ſuch offences puniſhed, By reaſon of which 

common intereſt, 5euen where there is an Acenſer, yet if hee be © Baldor, 
R : qui acculare 

amayube Judge ex Officio may proceed and go on in the cauſe, And non poln. 

ſo it is obſerned by common prafliſe,in Cimill lawe Courts. The like 


is to be ſaide when the partie wil collude with the * malefactour: * Banolwin!, 
for if he that was robbed will collade with the thiefe, and ſay bee was Wy gan de 


wot robbed: yet if there be likelyhood to the comrery, the partie is not 
3 2 [ndge proceedeth ex Officio,quia intereſt Reipub. 
puniri furtum. 

Touching the penaltie due,vpon ſuch proceeding, ſome wri- : 
ters holde, that ” the ordinarie paine appointeaby Lame, is wot to by 7. P'D.inc. qua- 
inflited pon proceeding of Office. But they alſo make theſe ex- acur * 
ceptions : vn. that this doth not holde, * where the Crime is noto- . 1, in den 
rious : nor ? where the defendant vpom the enquirie confeſſeth the, card, Alex- 
Crime: nor by the ® courſe ofthe ¶ ul Lawe. Fot in theſe caſes ; 
they affirme that the very ordinarie paine (expteſſed in the Law) 1. piecique ons 
may be impoſed. But it is aſſured, that by Cuſfome ar both theſe 1 Ah. 
Lawes not anely a milder paine but the very ſet paine of Lawo it ſelfe 5 fn 
may be inflited,cuen when a Indge hath proceeded of Office. 
But here ſome may obiect, 


| thoſe Lawes do ſeeme ſome- 
times to require an ¶Mecuſer. It is true: but neitheralw 

not — as hath bene opened. And it is ſhewed afore, 
e ee Qq 3 wat 


p ry N 
* 
* 4 
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chat publike intereſt ſands in ſteede of an ¶ Accuſer. Likewiſe 

: e. qualtter e the * Lawe accounteth fame precedent to be a kinde of Accuſer. 

accuſe, And where fame wanteth , other * preſumptions, and Indicia or 

Bartol.inl. exdences are (in this behalfe ) equinalent vnto a fame. 

I.t may further perhaps be vrged, that by Ciuill lawe,this En- 
quirie ex officio,is counted an extraordinarie remedie. Ifit were ſo 
admitted to be, what would this auaile thoſe, that oppugne it 
ſimply? for the rule is, /b5 ceſſat remedium Ordinarium, ibi de- 
curritur ad extraordinarium. And it is not holden, nor is other- 
wiſe likely, if a partie will ſeriouſſy and with effect proſecute, 
but that the Ordinarie Judge will ceaſe further to deale therein, 
ex officio : yet it is a little afore ſignified, that by reaſon of ſuch 

generall cuſtome, this Engquirie ex officio, is become, euen by the 
Cinill La we, to be an — remedie. And 3 = FH 

7 Specul.Mar- ſtome, whereſoener * Enquirie of office ts (pectally permitted either 

range Inquilit, Lame(as in ven dale der Korea 22555 ordinarie a reme- 

+ Ibid,u.48, die 4s Accuſations, And by the * Canon La we, it is abſolutely an 
ordinarie remedie. 

2 Ihaue alſo heard it to haue bene obie cted againſt this courſe, 

that bad and infamous perſons ſuggeſtions haue bene accepted. 
If it be ſo,it is but the fault of perſons, not ofthe Lawe. And if by 
an Appellation from any ordinarie Court, this point come to ham- 
mering; it wil not be found abſolutely iuſtifiable. yet experience 
teacheth, that not onely Relatours (that be infamous — way per- 
ſons) be in ſome caſes admitted by the Lawes of this Realme, 
but (which is more) they are permitted alſo to be witneſſes. As 
both infamous perſons, and thoſe that be partakers with the ap- 
peached in treaſons,murders,and felonics: which is permittedin 
fauour of the Prince and common wealth, in deteſtation of ſuch 
grieuous crimes,and forthe very nature ofthe crimes,which are 
8 the moſt ac ſo perfourmed; as none honeſt perſons, but 
uch as themſclues,are or can be privie vnto them. 
Vpon the ſame grounds, the Cixil Law alſo admitteth the like 
Decius con- witneſſes, Therefore is it teſtified to be the common opinion of 
writers in that Lam, that for the horriblenes of ſome crimes, witneſſes 
otherwiſe diſabled in Law may be receined,as in hereſie and in Trea- 
ſon. eAlſo when the trueth of the matter cannot otherwiſe bee had: 
therefore the rule is, that when the falle is of ſuch qualitie, that other 
witneſſes 
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witneſſes cannot by am poſſibilitie be had, in ſuch caſe thoſe ſhalbe au- 
_ that are in other caſes forbidden by Love. Therefore none 
of theſe ,nor any ſuch like friuolous obiections, will be able to 
ouerthrowe this courſe ſo manifoldly grounded both vpon thoſe 
former ſeuerall lawes, and alſo ypon reaſon, 


CHAP. XIIII. 
An a_—_— to ſuch obieftions , as vpon the Ciuill or Canon lawes 
are brought againſt all proceeding of Office in canſes Criminall 

by the Treatilour andthe Note-gatherer. 


FR Gainſt all thatis or maybe brought out of thoſe 
tuo lawes for confirmation hereof , the Tyeati- 
N 25 rather exclaimeth, then Nr anon that 

they are ſfrange lawet, ſtrange and forreigne pro- 
ue and T 1 gainſt what pre- 
tended ſtrange courſes, he bitterly inueieth: as if 
nothing that is vſed els· where in the world, could ſauour of Ju- 
ſtice beſides our owne; ot might be teceiued amongſt vs, howe 
apt or beneficiall ſoeuer it be otherwiſe, Neuertheleſſe, we finde 
in the bookes of termes and yeeres, many things reported out of 
the Cuil and Canon la wes; yea & many rules taken out of them, 
which are there both alledged and allowed of. That ſage and 
prudent Senate, with the whole people of Rome, when of twelne 
Tables (which conteined the ground of all their lawes)tenne of 
them were tranſcribed & taken out ofthe lawes of ſundry com- 
mon weales then in Greece: they neither helde ĩt any di parage 
to their owne Nation; nor in that reſpeR accounted them the 
leſſe Fo be Romanelawes, oh f ding of ff 
Though it were graunted , that the eedi e in 
Courtes Cant and eee with 3 firſt from 
thoſe two lawes : yet the ſame or like proceeding, which is vſed 
in ſundry temporal Courtes here; perhaps will not be iudgedto 
haue bin taken and borrowed from thole two lawes; bur rather 
to haue bin the very olde originall cuſtome and (on lawe 
of the land. Which conſideration (if it be true) muſt needes (in 
mine opinion) make much for the approuing of the reaſonable- 
neſſe and equitie of that proceeding: when as ſeuerall nations, by 


Qq 3 one 
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one inſtinct of the light of reaſon , haue ſo long iumped * hitte 
yp6 one & the ſame courle; without borrowing it, che one of the 
other. But frõ whenceſoeuer any oftheſe courtes in this lad, haue 
borrowed their proceeding 4 Hen ſecing temporal i Courts of 
the Realme nat practice ofthe like fon? & thoſe lawes do al- 
low it alſo vnto Grate eccleſiaſtical according to the vſe even of 
ſo many huadreths of yeeres, as this Nation hath bin Chriſtian: 

vue — — therefore theſe proceedings ought not now at length to be ac- 

counted either forreine or ſtrange from our rather as 

our owne homebred & ngliſb la wes, and her Mai we 
faaſticali as they be M termed in actes of Parliament. It is true 
which is 550 out of the 2 . bus au- 

>1.e.CdeVe, ritatem * noſtram impartimur: Thoſe things we ONr's 

hut exendando, ich we beſtowe aur authoritie, — rexel £6994 


tion,vpon long continuance of pra 
The Note-gatherer to thei We to oprove( as may be 2 
red) that the Ciaui lawes doe diſallow this procee ding, ſaĩ 
to be proned,that the Pagan Greekes and Romamet ordinariq vſed In 
crimmibus violate religions vs ſuch maner of proceeding, but Per 
accuſationem 
It is warely ſaid by him, chat it ic to be prone; becauſe as yet it is 
not done. But if it could be proued, that they vſed none other (the 
contrary whereof is made apparant)doth ir — rm follow, that 
we may not;or that al other * be vniuſt? vſed not 
any other, then Accuſation ordinarily; that 1 they vſed 
not proceeding of office at all ? or if not in that one crime vralata 
religions; that therefore in none other crime whatſocuer? 
Vnto this Chapter are many of thoſe quotations to be refer- 
red, which the Note-gatherer hath muſtered and thronged toge- 
ther in his firſt title, which is this, viz. 7 es ont of the aunci- 
ent fathers , that doe miſlike the proceeding ex officio, and othe nowe 
V 2 But like as many of them be altogether mutes, both in the 
int and the other: ſo ſundry of chem that are compelled 
> pl 0 euidence and to ſay 5 doe not once mention an 
othe; yet happely ſpeake ſome what of [nquirie ot eAccaſatien, 
Vea, and his maine concluſion, which he 456, Lo vntohim 
ſelfe in that title to prooue, reacheth no further, nor is otherwiſe 
then thus: Inu rem imperat oribus uch of them there- 
fore belong to this diſputatiõ. But this c —— of his might be 
true; 


nm _— - 
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tue; and yet neither the parties auth in a criminal/cauſe any whit 
impeached;nor all procceding of office thereby diſallowed. Ne- 
vertheleſſe whether all proceding by exqwerie be prohibited by — 
che Emperors ſhal appeare, For I mind here to examine euery of 

his — ng falling into this place by peece-meale, In that his 

chan 3. booke and 30. Chapter, no matter 
(ſounding to — of theſe wayes) is conteined: but he writeth 
there of S. /[gnatins. Likewiſe in his 4.booke.& 13. Chap. nothing 
9 — And ues 17.Chapter hens 
booke, no more. For he only Few. the writings of 
lat Martyr. Paulis Diaconus inthe place by him quoted, but Pra pee 
not alledged (for he alledgeth no place at all in that whole title) ra Sox. 2 
ſaich thus: Traiauur the writ backe to Plinius Secumaiu, 


2 —ů—— Cbri e they 


417. 


offered bit 
— fauour to the 


i hö he ſaw ſo cõſtant Em ſuch multitudes, litle leſſe 
then to — for — — —— 
manded, that they ſhould not o 


ſought —— . 5 & not — EEE 


— of 

of Dnarenss) 3 2;pur.c, x; 
is hereby plainely inſomuch as this courſe (bein 
but nowenewly forbidden) doth prouc , that it was lawfull 
in vic afore : and hein —— Chriſtians only, it argueth 


. 
——— dainty —— —— 
engutirie to be (if the Chriſtians had bene — 


deere chen held chem) the next words 


g his iud ouching that decree)doe # Tertul. Apolog, 
— — Cie) — — apa 


ouerthrareth c bitſelfe He denieth that they are tobe n- 


ed, as holding them innocents, Cyet appoint; the to be puniſhed as 
11 " a malefattors: 


2 —— 
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malefaftors: e and is cruell towards them: he winks: at 
them, and yet doeth puniſh them. How falles it out (o Emperonr that 
| — thy ſelfe by thine owne iud gement Si damnas, cur non 
& inquiru? [ If thou c thew, ly deeft thewnet aff vſe en- 
quirie againſt them? If thou wilt not vſe enquirie towards them, why 
doeft thon not quit them, as guiltleſſe ? h allthy Prouinces, for 
ſearching vp of Robbers, Militaris atio — — ſet ſonldi- 
eri 2 Jare by lotte aſſigned:and ainſt traytonrs and 
common enemies enery man is as largely authoriſed, as any ſuch ſoul- 
dier. = Inquiſition doth reach alſo unto C - — 
lert. Then belike er a Chriſtian may not 4- 
gainſt, andye SS y 7 av — 

— alſo . — which the ſame auncient fathet 
writethin that booke aſterwardes, and is alledged by Nicepho- 

) Terul.Apolo, 7% in one of the places that are quoted by the Note-gatherer: 
<.6.Niceph.li.4. ſo farre is it from ſeruing his turne any way. What vninſtice then 


223 doe ſuch * to vs (faith 9 mers x og — 


againſt vs, — — 


N — — 
aun darch: For — ea, aiſanwlled the "army 
lanes epa in that he forbade Chriflians to be enquired after : andwhommneither 


—_— — Haurias (albeit be was a WofFcartaus foarcher into al watters ) ner 

he that was named Pins, wonld alloweto beperſecntrd; . 
vet if this prohibition of Tv had bia ſo to be vnderſtood, 

chat enqaurie ſhould not be vſeil againſt C hriſtians: howe 

licle neuertheleſſe this would make for the abſolute condemna- 


tion of all proceeding in that courſe, bythe like de- 
crees, which were alſo made by E rs in fauoui of Chrifti- 
ant, chat they ſhould not ſo much as — i 
> Teri. Apolog, ther elſe-where faith thus: * Tiberina Ceſar perfiſtedin bis opinion, 
gpg and threatned great dangers to al Accuſers of Chriſtiam. Necepho- 


. mulikewiſe a the — — 3 atledgedby the Note- 
— — Ares 
moninu the after 
ſe if wal oe eng rote — 328 
by prayer obteyned a ſhower at Gods hand; 4 fearefull 
kende of death to al 6 oy e eta cent 
an Clriſhons, 
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To the ſame purpoſe both Enſebins, and the ſayd p Nicepho- Euſcb l. 4. c. 13. 


nu, doe write in two places (quoted alſoby the Note-gatherer, a” 

as if they ſerued his purpoſe) out of eAntoninas his edit, Ay 

father (ſaith the edit) did decree, that thus ſort of men ſhould not be 

troabled, except they commit ſome crime againſt the Romane em- 

prre. And therefore, if any ſhall hereafter dave to trouble or im pure 

creme vnto any Chriſtian, only for that he ts a Chriſtian; let him that 

ii ſo accuſed be acquited; albeit he be found indeed tobe a Chriſtian, 

But let bim that accuſed him be duely puniſhed, as he hath deſerned. 
Now becauſe in fauor of the Chriſtians, theſe ſeuerall Empe- 

roxrs did command aſwell that they ſhould not be accuſed, as 

Traian did that they ſhould not be enquired after & ſought vp: 

ſhall we therefore hereupon gather, that neither accuſation nor 


inquiſition might be vſed by the law of the Romanes againſt an 
„ . or that theſe ancient fathers (which report thẽ) mi 
liked of both thoſe proceedings, and ſo(vpon the — gra 
demned all proceeding & puniſhing * offenders whatſoe- 
uer ? But if this be moſt abſurdly gathered; then conſequently 
are theſe his allegations friuol and abſurdly alleged, to 
proue, either an abſolute or ſimple prohibition, or any miſlike at 
all ofproceeding by enquirie and of Office againſt offenders. 

In Dion Caſſus (whomſto like end he quoteth) the life of the 
or Nerua is not found. In Dion Nicæu abridged by Xiphi- 
lmn;,3 theſe words be read in the life of Verua, which it may be / Vb. n Ne 
he meant. Tvic d te, dr indnis fix xararngdma me; ouννẽ1 ie 
The emperou would not permit the reſti to accuſe certeine per ſons ei- 
ther of impiety, or of [ewiſh profeſſion : by which terme the Chriſtian 
religion is thought to be meant. What? Becauſe he forbad cer- 
teine to be «caſed of thoſe crimes, doth it hereupon follow that 
enquirie of Office (which is a ſeuerall courſe from acemſation) was 
wholly miſlliked ? This might therefore with ſome more colour 
(conſidering that which followeth) haue bene brought againſt 
the courſe of proceeding by accuſatian, and yet impertinenly e- 
nough alſo, For inthe ſame place titis recorded thus: me=;5c 34- + Ibidem, 
nrgdun © U Tyfonecn Ts mdrrac meine xr αν Mo (mall trmult was ſtirred 
vp herenpon,for that enery one did accuſe whom he liſted. 


There remaineth yet one quotation to be ſpoken of, that is to 


Euſeb .li. . c. 9. 


be referred to this place, which he bringeth out of Exſebi 5 and Nicerh he 35, 
Rr Nicephorns; 


2 21 
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Nicepbora; where Adrian the Emperor thus writeth vnto Afi- 
untrus Fundanus, If the men of that pronince in inſtification of their 
requeſt can bring and any thing truely and plan againſt the 
Chriſtians, whereby before the tribunallſeat by due conrſe of indge. 
ment they may be conmitted : then let them onely bend themſelues to | 
that purpoſe. But I can by nomeanerendare it, that they ſhould be put 
to death ,onely upon the petttions and out- cries of the multitude, But | 

this hath no kinde of ſhe w, either * Accuſation or Engquirie 
of Office. For it condemneth only the mercileſſe and cruell iniu- 
{tice of ſome Deputies; who to gratifiethe clamorous common 
people, _ contented to execute the poore Chriſtians without 

any proofs, 

7 o this place perteine alſo the Note. garberers allegations 
c queer e * qut of the Canon law : yet they are ſo far from impugning pro- 
— ding 22 of Engquirie, that they do very eſpecially eſtabliſh 
abolendam.& c. it. Which though he be not ignorant of, and being lo plaine, 
Tu Qi ae CANNOT diſſemble: neuerthelefle he doth ſumme them, & with- 
tem. de hzreticis. all affirmeth (though vntruly) that the biſhops proceedings are 
Dardenne, to the contrarie; whereas all eccleſiaſtical Inages will yeeld vnto 
in 6, him, that thoſe Canons both are and ought to be obſetued, ſo far 
as the ſtatutes ofthe Realme doth warrant them; ſauing in ſuch 
points as himſelfe hath miſreported them. For firſt, where a Bi- 
ſhop (as was then for the moſt part vſed, but now by long pre- 
* Panor.d, 6, ſcription worne out, which preſcription *is alſo of validitie and 
— force) did in all weighty matters perſcrutari diligentiùs canſam 
coram eccleſie Semioribus : that is, examined the before his Chap- 
ter, or ſo many of them as would be preſent ; this he peruerteth 
thus: canſaperſcermtanda ab eccleſia Senioribus : at if from the Ca- 
von law he could hammer vs out the Lay e/derſhips, that be drea- 
med of; and could make them in every patiſhthe Iadges ofthar 
which was — done by Biſhops, coram, in the pre ſence ofthe 
Prebendaries of the Cathedral Church, but not by them. Se- 
condly, whereas only in proceeding againſt a Prelaze it is requi- 
red, that the exceſſe be grieuoui; this he doth make generall and 
indifferent to all enquiries againſt any whomſocuer, Thirdly,he 
hath forged of his owne head beſides the textthere, that to the 
entent of degradation, a Iudge eccleſiaſtical may not proceed by way 


of Inquiſition, hut by accuſation oneh, b. _ 
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And for ſpecification of ſuch contrarieties as he ſurmiſeth to 
be in biſbopt proceedings againſt thoſe alleged Canons, he firlt 
ſayth; that them oath us not abiurationss or pur gation, It is true, 
that beſides theſe two, ſome oathes which they miniſter, are ve- 
| ritatis dicende, vpon the crime enquired of. Which oath one of 
his owne Canons by him quoted, might haue taught him, if he 
| had read it ouer. viz. ' Coram Inquſitoribus inranter, tam de ſe, west- 
quam de aliu, ſuper fatto hæreſis dicrre vert atem. If then in bereſie, hæret. ns. 
| much more in othercrimes. And in truth there is not one word in 
| any ofthoſc Canons tending to reſtreine al othes ynto abimration 
& pargation alone;as to any that liſt peruſe them, wil be manifeſt. 
The next contrarietie vnto them he aſſigneth, for that Ord- c. eue 


naries and Commuſſioners eccleſiaſtical deale by way of Enquiry in o- —_ — 
ther matters then hereſic. Heerein hee childiſhly iſtakerh his 


booke; and yet will he be dealing in matters, wherein he ſee- 
meth to me, to haue no inſight atall,howſocuer — OM 
flatter himſelfe otherwiſe. For no Cuuns doe forbid Ordineries 
to deale in any matters crimmall, being of eccleſiaſticall coni- 
ſance; nor any others in cauſes duely committed vnto them; 
whether they deale by the one courſe of proceeding, or by the 
other, But Inquiſtoxrs for hereſie, hauing that matter dele- 
gated vnto them by their Commiſſion, are in deed there forbid- 
den; that by colour thereof, they ſhould not reach out their au- 
thotitie, ynto matters no way touching the crime of hereſie. So 
that the prohibition there, is for matters that are out of their Com- 
miſſion; and not for any maner of: — For they may not 
deale in matters, that are not committed to them, any more vpon 
Accuſation, then they may do by way of * 
The third contratiety ſurmiſed by him to be in bos procee- 

dings againſt the Canons * is; that they ſuffer not publication to } ö 
be made of the witneſſes depoſitions: which is a mecre ſlander, ; 
without any colour of truth. Neuertheleſſe, when by pwblication 
of the witneſſes names that haue depoſed in matter of hereſie, 
| great perill might grow vnto them — the friends of the 
N impeached, or otherwiſe: in that caſe only the Canons (with cer- 

teine moderation and cautions) do permit (vpon the Iudges diſ- 

cretion) the names of the witneſſes to be ſuppreſſed from the 


defendant, and to be kept from being publiſhed abroad at all. 
Rr 2 Thus 


EVE An Apologie of certaine | Chap.rs; 
Thus much concerning obiections made by the Treatiſer & 


Note-gatherer out of the Cell and Canon lawes, againſt all pro- 
ceeding of Offfce with offenders, 


CH age. ok 1 
nquiry and proceeding of Office, without an accuſer, and grounded 
a 5 n 00 — (afore) prooued ſufficient to enter 
into ſuch enquiry, is approoned by ſundry examples of Scripture. 
Or proceding againſt crimes by enquime, and of 
Office ſometimes vpon the denwnciation of one, 
ſometimes vpon fame or heare-ſay, ſometimes 
ypon netorionſneſſe of the fact, and ſometimes 
ypon 4 ſufþicion onely conceiued: but ſtill 
. without partie ro acenſe and proſecute; we finde 
divers not obſcure traces in the Scripture it ſelfe. 
Gene. t. v. Vader the law of nature, when * one tolde Judah prince or 
24-&25- headofhis familie (and therefore æmagiſtrate) that Thamar his 
daughter in law in her widowhood was begot with childe, at 
that mans onely relation without further accaſatron, and v 
the notorious exidence of the fact, of Office he gaue ſentence that 
ſhe ſhould be burned, | 
„ Orad, .,, When /oſeph* had cauſed his filuer cup to be put in Beniamins 
6,78,9,& 109, ſacke, & had ſent his ſteward to ſearch — all, who alſo char- 
ged them with this theft, and vpon 1 ſaupicion only, did 
enter to an enquirie, and to make further ſearch: yet there was 
none of them that appealed to the law of nations, as if they were 
vniuſtly dealt with, hauing none accuſer, but ioyned iſſue with 
him, and flatly denied the matter. 
Num g. H. i. la the trial of iclouſy vpon the only ſaſpiciam of the husband, 
& deince;s, (though ſomthing be extraordinary therein and ceremoniall) yet 
by that engairy of the Prieſts (to the apparantgreat perill of the 
— woman it ſhe were faultic) we may note this part of juſtice in 
courſe of that iudgement : viz. that there is none accnſer or par- 
ty. that pretendes he can or will prooue it. For of the husband 
(who findes himſelfe grieued, and therfore onely denounceth her 
4 Verſiq, tothe Prieſt) it is ſaid, this enquirie. ſhall be made, becauſe * the 
ſpirit of ielouſie is pon him, It is alſo there ſaid to be done, when 
vet. FI the ſame in ſceret, and the husband knowerh it not, but only ſu- 


ſpecteth 
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ſpeReth it:e when there is no witnes againſt ber, vur ſhe taken in the 
maner : and therfore ſuch,as it may not be intended the husband 
becomes the accuſer, pretending to make proofe of the very 
| fact: yer neuertheles it is teſtified there, that for bringing her to 
| ſo dangerous an enqurry & trial,the * huſband ſballbe free from = . 51. 
Ifa manbecemiſed ſecreth to Idolarie, by him or her that is 
| deareſt and neareſt vnto him; God commandeth thus in this | 
| caſe :* Thonſpalt not conſent vnto him, nor heare him, neither:ſhall* Deut.13.V.6, 
thine eye pitic hum, nor ſhew mercy, nor keepe him ſecret : but thou 75:90. 
ſhalt euem kill bim, thine hand ſhall bee firſt vpon him to pat him to 
death, and then the hands of all the people, and thow ſhalt flone bim 


where is there any Accsſer? for he that reueileth and denonncerh 
it, is a witneſſe;in that his hand mut be pon him, according to that 
other part ofthe law, viz. The * handsof the witneſſes ſhalbe firſt vpõ + Deut. 1j. v. y. 
bum to kill him and afterwards the hand; of all the people. Nay,how 
can ſuch an entiſer poſſibly be condemned, except it be vpon his 
owne examination; and ſo by courſe of enquirie, ſeeing 5 one wit- 5 Nomb.zz. 
eſſe ſhallnot ce fis againſt aperſon,to cauſe bim to die? io chat here Paci. v c 
we haue in Gods owne law a iudiciall courſe, ina capital matter 
and ſecret, inſtituted vpon one private mans denwnciation : who is 
ſo farre from being an Aecuſer properly taken, that he is a witner: 
and the ſinne to be found out by — of enquirie vpon the par- 
ties owne examination; in ſo much as there can bee (in this caſe) 
none other way of conuiction 

Like wiſe in the ſame chapter, it is preſeribed thus: that *ifthow · Deut. 13. b. 18 
ſhalt heave ſay (concerning any of the cities, which the Lord thy God 3.149. 
hath ginen thee to dwel in) wicked men are gone out from among you, 


and haus drawen away the inhabn ants of their citie, ſaying , Let vs 4 


and ſerus other gods, whichye haue not knowen : then thou ſhalt ſeeke 
and male ſearch and enquire diligently : and if tt be true & the thin 
certaine, &c. bon ſhalt enen ſlay the inhabitants of that citie with t 
edge of the ſword: deſtroy it vrteriy and all that is therein, & the cat- 
tell thereof with the edge of the ſword : where we plainly find, dili- 
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e Ns a TENT. Re commanded,and proſecu- 


red of office euen vnto con tion and execution; without a» 
ny mention of or proſecuter ofthe cauſe. 
In the ſame booke afterwards, and for the crime ofidolarrie 


t Deut.17:V.4,5 likewile,it is —— fu be told onto thee and thom hat 


diligently : and Fit bee true and the 


heard it then thou re 
wrong bi im Iſraeli then ſhalt 


thing certaine,that ſuch as 10 


thou bring forth that man, &c. and ſbalt ſtone him with ſtones till hee 


die. So that here alſo we haue a fame, or perhaps but the denuncia- 


tion of one man, whereupõ the magiſtrates enquerie is grounded; 
and ypon the engquirie rates ſentence(finding the mat- 
ter true and certaine) & the execution of the iudgement;all wih- 
out Accuſer or proſecuter. 

For grounding proceeding criminal without accaſation,vpon 
the wotoriouſneſſe ofthe fact; we haue a courſe preſcribed in theſe 


» Deut.23.V.23.3 yards : If a mas be found lying with a woman maried to a maythen 


31bid, V. 28. 


both twaine ſball die. And * againe, If a man find a maid that is not 
betrathed,and take ber and lie with her, and they be found, then ſhall 
be giue, cc. therefore ypon taking in the maner, ding vnto 
condemmation and execution is warranted, though there bee none 


Accuſer, but onely the witneſſes, that depoſe it. 


Lan. 9. V. 22, 
23. 


J lolu. 23. V. 1 1. 
Ac. 


6 2. Reg 3 


7 AG. 23. & 23, 


So the! Gibeonites for their apparent guilefull dealing, falling 
out by their owne confeſſion vpon examination; were condem- 
ned by leſhaa vnto perpetuall ſlauerie, without any Accuſa- 
tion. | 
When the 5 children of 1/-ae/ heard ſay that Reuben, Gad, 
and the halfe tribe of CManaſſebhad built an altar contrarie to 
Gods word, as they at firſt conceiued it: they purpoſed to warre 

n them; yet thought good to delegate tenne princes vnto 
them firſt, to take their anſwere and excuſe, So that vpon the 
fame brought vnto the men of Iſyael (without any let Accuſert) 
they entred into further /nqwi/ition & examination of this matter, 
The“ prophet Eliſus had the ſinne of Gehaa. his ſeruant diuinely 
reueiled vnto him; and was authorized by God to condemne 
him, de topuniſh him for it: yet ſought he none other to accuſe his 
ſeruant, & to obiect that etime vnto him, beſides himſelfe, that 
was to iudge him. Vpony only outcry 7of the multitude againſt 
Paul the chiefe captain(not ignorant ofthe law ofthe Ramanei) 

brought 
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brought him before the great ¶ nuncell ofthe Iaves, without any 

cular Accaſer or Proſecuonr there mentioned: notwithſtan- 
ding that — Outcrie be ' termed an Aceaſinginthar place, % V.46 
but not rly. | * 

—9— 9M the only * denunciatiom of an husband, hat he * Den. c.. 

ſound not his wife a Virgin, ſhe is put to her clearing before the Tagen 
Iudges, Wherein ifſhe cleare her ſelfe , then without her further 
mediation (the Denowncer ) her husband is to be chaſtiſed by the 
Elders,and condemned in a five to the father of the woman for 
his calumniation, and vniuſt bringing her name into queſtion, 
and life into danger. Butifſhe be not found a mayd, ſhe is to be 
put to death: ſo that the one of theſe ſentences, mult needes be 
of the Imdges office alone. For if the husband be the Accaſer of the 
woman, then muſt the condemnation of him be ex Officio; be- 
cauſe his owne complaint reacheth no further, but to his wiues 
condemnation or clearing. But if the womans father be ſaide in 
this proceſſe to hee the ¶Acenſer of the husband, then is the 
wiues condemnation done ex Officis. So wee ſinde that Da- 


nicl 3 proceeded without any other partie a the wicked 1 Pan. 1. V. fl. 
Elders ex mero Officio, For hee was [adge, examiner and *** 
eAccnſer. 

By the *pareble of the waſtfull Stewarde we are taught, that + Luke 16. v. a. 


vpon credible reports onely, we may enter into exemination and 
ry of the miſdemeanour uf ſuch, as be vnder our authoritie. 
How is it ( faith the tich man there to his Stewarde ) that I beare 
thus of thee ? gine an accoumt of thy Stewardſbippe. And he looked 
for none other to Accaſe,then himſelfe that was to iudge. 

When by diuine revelation the hidden and cloſe hypocriſie 
of Ananas and Saphira was made 7 vnto 2 
and that b all cconomie , he was to to 
their —— and condemmation vnto 2 — ſought 
none other ¶Accuſer, but himſelfe obiected, and by his owne 
eApoſtolicallauthoritie, proceeded alſo to ſentence againſt them 
for that ſinne. 

And if that be truely which is commonly ſaid, human inſti- 
tia imitatur dizinam: why ſhould not this courſe of proceeding 
be diuine and godly? for Goddoth as it were make Enquirie vp- 
on a ctie of ſinne comming into his cares; and een 


Af. V.;. 
As. 3. v.] 
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an, ſheth without ang accaſer. The Lord came downe to ſee the Citi 
E 8 and tomer of Babal,which the ſonnes of men bmilded , And * againe 
20. 31, afterwatd touching Sedome,the Lord ſayd, becanſe the crie of So. 

dome & Gomorrah is great, & becauſe their ſinne is exceeding grie- 

wous,! wil go downe now & ſee whether they haue done altogether ac- 
cording to that cry which is come onto me, & if not ghat I may know. 
) 1.Cor.cap,z. 1 S. Paul vpon the credible? fame and heareſay, touching the 
vv. . xc. inceſtuous Corinthian, without any acenſer ot partie to ſollicite 
him thereto, determined and ed hee ſhould bee committed to 

Satan. For it is thus ſayd in that place, it is heard certaiuiy that 

— fornic It is thus * — — —_ 
4 io of Nombers : *W on, the l. 

4 murderer witneſſes. Where — this duetie = ee 
required at the /ndges hand (ſo there bee proofe made of the 
crime, by two witneſſes atleaſt) and that indiſtinctlie and ſim- 

- plic þ without any mention of eAccu/mrg or proſecuting by any 
thir on. : 
ay, to ſay that whichthe trueth is ʒ it is ſo farre off, that (by 

Scripture) an Accsſer ſhould be required in all criminal procee- 

dings : that as yet (formy part) I haue not found many places, 


where it is ſo much as mentioned to haue bene yſed, ar leaſt as 


eAccuſationisp taken. One I read oſ in the lawe of God, 
Deu. 25. v. 1, Viz 5 Where there ſtrife betweeve men, and they ſball come vn- 
3,3, to indgement and ſentence ſbalbe ginen vpon them, and the righteous 


ſhalbe inſtified,and the wicked condemned: then if ſo be the wicked be 
woorthy to be beaten the Judge ſpall cauſe him to lie downe and to bee 
beaten before bus face, c. 
In the A of the ¶Apoſtlet, in the ſpeach of the Recorder or 
rown-clerke of Epheſus, the courſe of Accuſatisisin theſe words 
AA. ig. v.:. mentioned. Demetrizs(ſaicth hee) andthe craftſ-men which 
are with lum, haue a matter againſt any man, the law is open, & there 
are deputies, let them accuſe one another. And it was practiſed afs 
terwards againſt Paul, as appeareth by the ſeuerall places of the 
Acli, handled inthe next chapter ofthis treatiſe, - 

But albeit Accuſng and Accuſers be elſe-where alſo ſundrie 
times mentioned, yet vpon particular diſcuſſing and view of 
the places it will appeare; that none other eAccnſer be there- 
by meant, but witneſſes onely: who in a large ſignification, 


lome- 
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ſometimes are vn y termed e Accnſers, as I haue aſote 
ſhewed. When the wicked high Prieſtes, Scribes, & other Elders 

of the great Council of that nation, proceeded againſt our Sau- 

our Chriſt, whom they knew and perceiued( by the mouing of all 

Ieraſalem at his triumphant receiuingthither to be in greatrepu- 

tation with moſt ofthe people: it is no doubie, but they kept in 

outward ence a colout of a due and Iadicial couiſe of pro- 

ceeding with him, were it but for feare onely. Let vs ſee then, 

whether they retained an as the onely lawfull courſe. 

It is true, * three of the Enangelifs doe report, that the chieſe 1 l: C.. 
Prieſts and Elders accuſed him before Pilate:andꝰ as one of them MK 75. v. 3. 
ſaith,of many things:& as3 another of them ſaith,they acenſed bum 233910 
before Herod vehemently . Yet whoſo will attentiuely way and 
conlider of that hiſtorie, ſhal well perceiue, chat our Samiour was 
condemned (afore) by the Elderſvip, and that theſe imputati- 
ons of crimes againſt hm before Pilate and Herode (called there 
Accnſing) was nothing elſe, but to approoue vnto them the iu- 
ſtice of the ſentence formerly — the Samedrin or great 
Councill pon him: to the intent that they might obteine a de- 
eree for his executing, at Pilates, or at Herodes handes. For albe- 
itthe lewes (after they were conquered by Pempeius CMagnne} 
had . . lawes, ordinane — = n 2 — 
vnto 2 yet not 1m „the power e 
deathin — woes Genie vnto Pile, when he was 
willing to haue ſhaken them off, and to haue had no dealing at 
all inchat action. For when he ſaide, ( tabę ye bim, and indge him lig. V. 3a 
after your owne lawe: then the lewes ſaide unto lim, It ts not lavfull 
or vs to put am mam to death. And Pilates decree was nothing elſe; 
ut that it nue as they required, What that was, twoother . Lukas, gat. 
Euangeliſtes doe expreſſe, viz, that he might be © deliarred vmto — yi dg 
them to be crmcified. Lo whereunto his decree tended, vnto Chriſt | 
execution, but not to condemnation; for he had afore waſbed his 
bandes, and pronounced /eſwe innocent. | r 

For proofe that he was firſt condemned by the Eldenſbip, and 
then execution only ſought for. by Pilates authoritie: it appearet 
in the 26. chapter of S. Matthew thus; bebold, nome ye bane heard 1 vert 6g. 4a 
bu blaſphemie: what thinks ye? they anſwered and ſaid, he is worthie 
io dic. And this (omncil was holden „ after 

S his 


„ 0 py — TT =» Ld DN. — * 


Nun An Apologie of certaine * cho. 
his apprehenſion. This action Saint Marks ſheweth plainely to 
« Mar.r4.9.64. haue bin his condemnation, They all condemned bins (faith he) 0 
* Mat,27.9,1.2 be worthy of death. Thus hauing condemned him, when * the mor. 
ning was come, they heide a Council ag aine, to put bum to death; and 

gr ep on bonnde to Pilate the gonernonr,co 5 
deetee for his execution, For in the next verſe aſter, it is directly 
... ſaid thus: che when Judas & c. ſawe that be was condenmed , be 


228 


ed himſolfe & c. which was afore his — before: Pie 
2 aforc he had dealt with him at all. 
What then was the courſe whereby the — — 


ded with him? not by Accaſation made — N other then them 
ny ſeluesibin — falſe, & ſuborned) and 
zv pon pretence — his owne kn 4 They ſought falſe — 
$ lbid. g. &c. at the laſt came two falſe witneſſes & c. & a litle * 
we wore needs of witneſſes? bebold now je haus heard bis blaſphemic, 
„Lv. And S. Lukg © thus : then ſaid they, what neede we any further wits 
neſſent forwe bane heard it of bis owne mouth. Whereby it is made 
manifeſt, that albeit — nos other Elders, ſought by all 


meane . (ourwardly pproue their proceeding 8 * 


vnto — = — people 1 yet 
perſon ,ropreterre 

— — and atlas acourſc of — — 
to be obſetued by Gods law, as they al then conceiued & nder. 
Rood it. Likewiſe when the firſt martyr S. Stenem was proceeded 
with by the ſame Council & reſiding at /ernſa/em,none 
v1.1; accuſer DuVwitneſeronly were vſed For though the Libertines & 
vp5 ſpite toward Stent) did ſuborne the witneſſes, yet did 
not themſelues openly in the action, as Accuſeri. 
. v ig. Neuertheleſſe it bare the ſhew at firit ofa* due and Iudicial pro- 
ceeding in Council, how ſoeuer the execution of him after was 

» A8.7.V.57, done without iudgement giuen,and ? by tumult of the people. 
' $59, Nowe leaſt any man ſhould ſurmiſe, that this was but a cor. 
| rupt cuſtome crept into thoſe later times; we will therfore looke 
ſomething higher, what was done in former a 
In the proceeding againſt Naboth, though it was a moſt wic- 
ked iudgement, grounded ypon peru and ſubornation , yet we 


— Aeg ev. 21, may ** ſee, the was {{ laid, as it might ſeeme to ary apre- 
V.s.1 11,12, * Y oP : , | 
9 Inbiacomeowbreupon may be truely gathered 


| 

| 

| 17 + ay 
| ſomething 
| 

| 
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ſomething. themaner gthenvied/Foria- i 
a ſolemne faſt, when Naborbſate dhe reſt of the, 


ather; that — in their adiciall 

ad none other perſons that any way dealt, but 
and he party — dee, proceeded. Fot in the Goſpel, 
albeit thoſe that told Chriſt of the womans adultery ery, are q c 
Accuſerr in theſe wordes, Where be thoſe thine yet ſuch 
of! them as were withoar fame , were willed by bim, 1 ff 
flone at her: Alluding therein totbatlawe, Fr — 
witneſſes ſhalbe ax offendowr condemned, to kill bim. So 
there — Acrm rs, but the witneſſes. 2 2 


This is more plainel — — out of the ES 15. 16,47» 


wardes, For wheres 18,19. 
4m , or for any fimie , dr for am fault that he f. 
month of two or three ä — 


him 
— 
7 - and Indges ſhall make 
| | — 2 be fem falſe , and hath ginen- 
— ed er 


ſhall ye dos onto bum, as he bad 
thought to doe unto his brother. \N that lie that 
is ſaid to accuſẽ, is termed a 


ings, the /ewes 


witneſſes Iudg es, 


is, 7 25 


witneſs threerimes and hi — 

isto be found out by the Judges en. This alſo a 

more plainely by the ſtory 7 of Seſamna, where the Elders were er! 34s 

witneſſes,and there were none other Aecuſeri. 
So in the * condemnation of a diſobedient ſam, there is none „ge. 

other eAccaſer, but the very patents that make the cmi 

and beare wuneſſe alſo. 


: Sothatwefinde in Scripture, proceedings Hafer, grounded 
Sſ2 | ypon 


js. "Us Apobogitefeirtzine : Cre 
Dentxciation of n heare-ſay, vpon ſuſpi- 
clonal — 5 e 68; afwcllby late Color 
Teneporall; adiudging vnto a tempotall puniſnment, & by ludges 
being both Eccleſiaſtical, and by eccicſiaflical alone, 
inflicting the like penalty: as alſo by ecclefiafticall Indger, pro- 
oeeding to cenſures erclefia/Ticall, without any accaſation or par- 
tie to proſetute, other then the luer themſelues. And therefore 
criminal proceeding of office, (& conſequently without Accaſer) 
and like wile without any ſolemne preſentment; is by manifolde 
* — —— — 

| CHAP: XVI 
en anſrereto ſuch obieftions , as out of Scripture or eccleſia) icall 
| 28 ,be made pl criminal proceeding of Ger the 
Note- gatheret and otbern. vt 


o 


 Gainſt this, are obiected two places out of the 
Ales of the Apoſtles, It ts not the." manner of the 
Romanes , for fanonr to deliner any man to thedeath, 
before that he which is accuſed, ume the accuſer be- 
| fore him, and haue place todefende humſelfe; concer- 
„AAV, ning the crime, And the * other: I will beare thee when thint accan. 
— — come. By which they would gather, that the very 
Heathens knew it to be contrary to equitie, to proceede againlt. 
a man, otherwiſe then by Accaſation, 
But both receiue one anſwere. In deede the vſuall and moſt 
ordinarie way of ptoceeding among the Romanes in veteri Re- 
pablica, (before it was reduced to a Monarchie) was at the firſt 
| in crimes capitall (where the people was Soneraigne Indge) 
| way of Accuſation, as is more largely touched afore. And 
— vnto ſeruice in warre, ) eloquently to accuſe a man be- 
fore the people, was the 8 forward wittes 
+ Cicero a oe. ſought? credite and countenance by; being an eſpeciall meane, 
„ Plutar.in Lucul, to beare offices of honour in that Common- wealth. Vpon 
N which occaſion, it was in great credite and vſe; till through 
| 
| 


ſundry calummiations (to bring men into perill of 
attainder, ) they were forced per S. C. Tarpilianum, and o- 
ther lawes, to lay moſt grieuous penalties and dangers both 
| | vpon 
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vpon thoſe that did not proue that which they obieRed, and 
therefore were —— — — did præuaricari, i. 
collude, tergiuer am, wrangle,or de proſecuting. So that, 

being ſo dangerous to the acculers — — 
aſter wards, to be leſſe Vet alwayes both before and 
after, thisthey obſerued : that when there was any that woulde 

be eAccnſer or partie (eriouſly, without colluſan. there the Iusge 

neuer enquired ex Officis for vii adeſt ramadum ordinarium, 61 

ceſſat extraordinarinm, as that was holden then, ſauing in cer- 

taine caſes afore by me touched. 1 

But this Crime here obiected againſt Paul, was accounted ca- 

pitall by the /ewes, and he had yno that were his Acciſers, ſo 

that there needed to be none Enguirie, ex officio mero, againſt 

him. That he had accuſers who determined to ptoſecute him, 

appeareth by theſe places: The * Captaine wouldknow the certain Anz. V. ve 

tie,wherefore he was accuſed of the Iewer. Againe,* he was accuſed * AN-. 23. v. 25. 

of queſtions of their Lame: and further 3 Claudius Lyſias the Colo. A3. V. 30. 

nell, ſiguiſieth plainely by letter to Felix the Gouernour, that he 

bad commanded his accuſersto ſpeake ¶ before the Gouernom, ) the 

things, that they bad gain Pau. So that the Gomernoar not 

knowing the cauſe, and knowing that the ¶ecuſers were come 

maunded toproſecute before him, had iuſt occaſion to ſay, that 

he would then heare him, when his Accaſers came. And in the 

next Chapter, Tertullus an  Orator did accordingly come with 4 Af. V., 

others of the Iewes, and accaſed him before Felix, Likewiſe 

when he was afterwarde conuented before Porcixa Feſtau, (the 

Gouernour that — next )ibe [ewes 5 that _ __ 1 * 23. V. 1. 
Ieruſalem many and grieuoss complaints againſt him. And a : 

rer more — thus: againſt whom when the e Accuſeri ſtood vp, 

they brought no Crime of ſuch things as I ſuppoſed. 

But to make it plaine euen out of that place, that the Rowraxes 

beſides the way of Accuſation vſed alſo(vponcauſe)to enquire of 

Office : Lyſras the Colonell (by occaſion of the crie and vprore 

made againſt Pa) did without any mans — and Adr 23. V. 26. 
therefore of Office ) commannd — — exa- 

— — might knowe, wherefore they cried vl m. Where 

(by the way) appeareth , not onely that he was then proceeded 

with of Office,but alſo it was * , that hee ſhould be Oo 

| 3 ole 


® Amber, li.. 
r 
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thoſe onely enducements) examined by torture, of matters that 
might be Pænal to himſclfe, Neither did Pax! take — an 
againſt this courſe as vnlawful, nor — — conceiue feare, 
that he had done more then he could iuſtiſie, in any other 

but this, becauſe Pan/was 4 Citizen of Rome. For they had a law, 
. people, And yeruny her ftv 

way, but ee e. And yet any 

fubieas — were oſten ſo vſed. 

It is notorious to them that haue read any thing almoſt, of 
the ſtate of that Common-wealth, that the Diftators ( who for 
their halfe yeere had a Sower4igne authoritic)did exguire and pu- 
niſh euen capitalh,ex Officio, as they in diſcretion thought meete. 

The Cenſors of maners had and practiſed for their fiue yeeres 


ſpace, the Enquirie and puniſhmentex Officio, of ſundry miſde- 


meanors and diſſolute courſes of life; not capitaly, but either by 


men from their offices and degrees, by 


voting them with 


. infamie,by corporal puniſhments of the lighter ſort, or by ſine, or by 


all cheſe, 

But the Note-gatherer maketh alio moe ions out of the 

ancient fathers ; which becauſe they mention not an atbe at all, 

I doe therefore referre them to this place; as brought by him to 

— no proceeding Crimmall, may be vpon the [nages 
e Alone. 

Firſt, none ofthe places quoted out of Origen haue any reſem- 
wee a — — That which he quoteth out of S. Ambroſe 
in teſpect of ſome difficultie, doth require to be plainly opened. 
Sagrius biſhop of V rrana had called afore him one [ndicia, ſan- 
— ptofeſſed Virgin (as I take it) vpon queſti- 
on of her incontinencie. There was none Accnſer that tooke vp- 
3 to proue it; neither was any Fame riſen thereof; but in- 

dia conflata ipfi,he was deptaued by light petſons, by hereticks, 
and infamous men, and = by —— —— h bri- 
berie and intemperancie: yea by ſome ſuch as had bene (afore) 


put out of her houſe, for actions farre vnſeeming that, which 


they outwardly profeſſed, But it was alledged in iuſtification of 
the ſaide B r with her, that 4 ramoxr had bene 
ſpread, that the ſaide /ndicia had borne a childe, which ſhe had 


made away. And that this mau was ſo ſpread by certaine 
61 | women 


——— 
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women ( though but baſe) that ranne vnto the CMonaſterie, and 
there firlt bruited it, from whence it came abroade among the 
people, and ſo to the eares of one Maxima. Howbeit, theſe 
which were ſaid to be the firſt authors of that rumour, were con- 
ueyed out of the way. Now Syagrius the Biſbop there, heating 
of ſuch a rwmesr, and thereupon proceeding againſt the ſaide 
Indicia , did decree, thatſhe ſhould be inſpected by Midwiues, 
fortheclearing and proofe of her Virginitie. Which (as he al- 
ledged) he did the rather; becauſecertaine (taking ſcandal here- 
at) did affirme; that if ſhe ſhould be tolerated without ſuch in- 
ſpeftion , they would not communicate any more with their Bi- 
ſhop. But S. Ambroſe there taxeth them thus: Q wales illi, qui vo- 
lunt præſcribere Sacerdotibus, quid ſequi debeamnus ? What Hunde of 
perſons be theſe, that will preſume to preſcribe vnto vs Brſhops, what 
we haue to doe? And albeit the ſaid Aa was (in very trueth) 
the Relatow *thereoftothe Biſbop; yet was there none Heenſer . gemone fü 
in proper termes of Lawe ſo to be called, nor any that did iudici- accuſmionem de- 
ah denounce her thereof, © nem nullns argueret nullus deferret. — — 
Now becauſe a woman of her qualitie ,in ſo diſorderly fort, gad. 
vpon no better grounds of inducement,was adi to ſo vn- — po 
comely a courſe of clearing her Virginitie; and of fo great vn- 
certaintie, beſides the danger, that the Midwiues might be ſub- 
orned: Therefore S. Amir 3 Millaine, 
inwhoſe Prouince Verona ſtoode) did auocate this cauſe from 
the Biſbop vnto his one audience. He therefore hearing it [nds- 
cially , in the preſence of his brethren and fellowe Boſbops (to 
whom he imparted it :) beſides the former defects, did finde v 
on examining of the matter, that Renata and Leontine two 
neſſes produced ypon the Fame, which it was entended they had 
heard (though they were ſuborned) yet did they materially va- 
rie one from the other, in the ground of the cauſe. It fell out 
likewiſe by proofe, that they two had ſent out of the way, Aer- 
curins and Lea; two other ſuppoſed witneſſes, and but lewde 
perſons, Alſo that another vritneſſe, called Thendale 
was runne away, knowing that it would be obiected in way of 
exception againſt her; how ſhe had lien at the ſaide Rematus his 
beds — woman had alſo confeſſed, that the 
ſud Renatus did commit fornication with her, 4 24 


Now 


— — 


Now becauſe n, no ſiniſter or bad fame againſt [ndicia 
was in Lawe ſufficiently proued; but rather to the contrary a 
good fame was proued by one Paterna, and by the nurſe of [ndi- 
cia: therefore S. Ambroſe abſolued and diſmiſſed her from ſuch 
inſpellron, reſtoringher to her former good name. but cõdemning 
Maximus, and excommunicating Reuatus and Leontius for their 
indirect, vniuſt, and calummious dealings. Vet did he not (as he 
ſaith) ſimply cõdemne that kinde of par gatios and proofe of Vir- 
ginitie, by inſþeftion, For he ſaith thus: Q nid ergo ? Negamns in- 
ſpiciendas virgines interim, quod nuſquam legerim ? Non adſtrno, 
nec verum arbitror. 8 

In which Proceſſe, many pointes may be noted, to auoche 
the Iuriſdiction of eArchbiſbops and Byſhops , and ſundrie their 
proccedings Eccleſiaſtical at this day: but I finde no footeſteps 
or colour of any miſlike. If theſe wordes of his, be alledged 
to proue, that no Criminal/Proceſie ſhould be made without an 
Accuſer properly ſo called: viz. It itrequiſue, that the witneſſes be 
vod of partialitie ; yet ſo that there firſt appeare an Accuſour; this 
very Epiſtle will ſhewe, that ſuch Accuſoxr (though then they 
were more vſuall) is not neceſſarily alwayesto be required. For 
he findeth fault, that ſhe was conuented, although there would 
appeare, neque author criminationis accuſator ne que profeſſor 

lationis; Maxim (in trueth) being vnder- hand both a Re- 
latour, and a kinde of Proſecatony, So that (no Fame being there- 
of) if any one would but haue ſhewed himſelſe as a Relatour, ot 
a Denomnceonr; it = haue ſufficed, though he were not a ve- 


eAccuſour , Q ui delationis fe nexnobligabat ; as $, «Ambroſe 
re ſpeaketh of the /»ſc7jption required ( by Lawe ) ad pœnam 


Tationis, tor him, which ſhould faile in proofe. And in trueth,if 
Enquire of office were not lawfull, and none Accuſowr were to be 
receiued, but as Lawe and olde Canons appoint; aſſuredly there 
would befewe or no Crimes at all in 2 euer proſecuted. 


So great is the trouble and danger. | 
Beſides if the want of an Accaſoar,had bene ſufficient to haue 
reverſed Syagrias his ſentence, and to have quaſhed the whole 


Proceſle: then what needed S. Ambroſe ſo carefully to haue exa- 
witneſſes ? But that 


) the /udge might by 


awe 


mined her Fame good or bad , by ſo ma 
he kney (ifancuill Fane hadbene bed, 


Ra. y rr * Dr 


rut. a. proceed in Courts Eccleſiaſtical. 744 
Lawe haue proceeded as he did, without any either . Aecuſaur 
or Denwncronr. ene — 6 
Fo chat we ſee, he thought it meete, and by Lawe required at 
his handes, for her clearing and abſoluing, to make Enguirie of 
the Fame; albeit eche of thoſe were wanting. And therefore he 
did of meere Office by way of Fuquiris, ptoccede to the final ſen- 
tencing of that cauſe. In like ſort was that his condemnation 
of Maximus , Renatus, and Leantiuu, done of his meere Office, 
without ſomuch as proſecution by any other man. 
Furthermore to ſhe we, that bee required not of neceflitie an 
eAccuſonr in euery Criminal cauſe; he mak eth there a plaine ſe- 
uerance betweene the Ciaill Lawes (as in that behalfe they were 
then moſt practiſed) fromthe Lawes Eceleſſaſticall, euen at that 
time. For ( ſaith he) Ss leges pablicas interrogemus, accuſatorem 
exignnt . Si Eccigſa, duobus ( quit ) amt tribus teſtabus ſtat mme 
verbum. Then where witneſſes might bee had to prooue the 
matter, there was not in an Eee all cauſe ( no not in Saint 
—— any Accuſou neceſſarilie required, beſides the 
es Office. 6 n 
la the 136. Epiſtle of S. Auguſtins by him alſo quoted, 
there is nothing ſounding that way, Hee there onely ſhewetb, 
that Bowifacina a Prieſt , was not detected before him of any 
Crime, and that he had not commaunded his name to be razed 
out of the number of Prieſts. | 
In the next Epiſtle is contained, that the ſaide Bonifacixe be- 
ing of S. Auguftines houſe holde, and perceiuing the lewde in- 
clination of another in that houſe , would neither agree vnto it, 
not yet conceile it. The other being complained of by him to 
—— Byſboppe, did replie; that Bonifacins, ſeeing hee 
not ( as he would) abuſe his chaſtitie, did ſeeke (oſſpite) 
in that ſort to touche his good name. Touching this reciprocall 
Crimination of one of them againſt the other, S. ſagaſtin⸗ 
1 faith thus: When this matter had long troubled mes (ſaith he) fin- 1 Auguſt, Fpift, 
ding no me whereby the one of the two might be connincedſ albeit i. 
I belcened the Prieſt better ) Ithong bt at fut to leaue them both 10 
God, untill ſome ſuch iuft andplaine canſe might appeare in ib one of 
thew (whom in deede I greatly beld ſufþetted whereby I might turne 
bins ox of ming houſe, But afterwards calling to minds, that at the 
4. Sepmlchers 
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Sepulcher: of ſome Martyrs jt pleaſed God ſometime: to | 
cal ——— Fæ- 
lix of Nola was buried; becauſe from thence whatſoener | 

God to be reneiled vpon either of them , might moſt eafily and 


faithfully be unto me by writing. Can hereofbe 
gathered againſt Criminal/ made of Office? Why? It 
mentioneth neither the one courſe, nor the other. 

But perhaps it will be ſaide, that S. Augwſtine put neither of 
them to a Corporaliothe. Therein he did molt orderly and accor- 
ding to Lawe, For no Lawe would it in this caſe, the 
Crime being not manifeſted abroade by any Fame &c. And the 
Criminations being mutual, eche ofthem being Denowrced and 
charged by the other to be Criminous, But for treating of ſuch 
othes, this is not the peculiar place. 

Another of his — quoted out of S. « Awgaſtine, I cannot 
coniecture why hee bringeth; except hee meant to alledge it 
againſt eAccaſation , becauſe ſpeaking to a Danatiſt of a Dona 
, he ſaich thus: Emveritnm certe non decet defendere Optatuns, 
ſod fertaſſe nec accuſare. 

By the quotation out of Gregorius Magnus, writing to Mie 
ximu (that had entred into the Biſbopricke of Salona,and was ac 

ed of Simony ) I thinke he meant theſe wordes, if any: Seeing 
(faith he)the charge of making proofes us not layde vpon thee but vp- 
on him that accuſeth; ſee thou repaire unto vs without delay: and thew 
there ſhall either an Accuſer be readie, which ſhall duely proone that 
which us ——— touching —_— * — 
elſe ſome other wholeſome & due courſe ( as the exigence of the 
— taken , cre, What? Becauſe — 
muſt proue (where that courſe is purſued) doth it therefore fol- 
low, that none other maner of proceeding is lawfull > Nay ta- 
ther this place (though ſomewhat obſcurely ) inſinuateth that 
chough the Accuſer come not at all; yet the fault ſhall not be 
wincked at, orleft yndealt with. By the way, let me note vnto 
you out of this place; that Gregorie did in the meane time ſu · 
ſpend the ſaid Bibo from celebration of the Sacramentz till trial 
of his matter might be had. 
In the place which he quoteth out of Theodorer, concerning 


proceeding of BjÞop;,'no matter ſounding any thing that way, 
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Furt. a. proceedings in Cauris Eccleſrafficall, 


ur. 
can I finde. S. B ail in the place by him quoted, complayning * N. 25 70. 


of the iniurious perſecutions then vied againſt Chrytrav Biſbops, 
faith thus: #/bereas no wickgd man is cũdemmed ſine certis indicijs, 
without certaine Exidence ; are condemmed by meere ca- 
lamnies. And a litle after he ſaith thus: Some know not their Ac- 


cuſers, nor haue at any time appeared in — 6-7 ww 
, ht, 


bene complamed of at all: andyet being taken at mi 
bene fſlraight-way drinen — —— Who denieth, when 
the proceeding is by Accaſation , but that the defendant ſhould 
know his Accaſer , that hee may be allowed his iuſt exceptions? 
But what is this to proue, that nocourſeis law Accu- 
ſation? And the fault is not alone aſſigned hereupon;bur alſo be- 
cauſe they were baniſbed,before euer they were either complained 
of, or were brought vnto any Judicial i place. Tf 
In Concilio Tribmrienſ by him quoted, and likewiſe in the 
ninth Canon of any of the ſeuen Comncils holden at Canbage, 
chere is nothing (leſſe ot more)couching either Acenſation,Orhe, 
or proceeding of Office, to be found. And that which is in Ba/ſa- 
mon in the ninth Canon of the Carthaginian Councill holden ſub 
Honorie & Theodoſio Parno; is nothing but a Decree, that an ex- 
cammunicate perſon ſhall not bee receined to the Communion, by any 
other Biſhoppe or Prieſt, vpon paine of the like Excommunication to 
bim that receineth him. the Tripartuts buſtorie in the tenth 
booke and foureteenth chapter, hath no more, then the ſaid for- 
mer places haue, that way. In the ſeuenth Chapter ofthe ſame 1 
booke quoted alſo by him it is ſaid, that che old. Accnſers of [ob | 
Chryſoſtome were againe excited againſt him. Wo | | 
which he pointerh at by his quotation of CMarcellas 
of Rome (as I coniecture) is conteinedin theſe wordes, Hee 
dehorteth CMaxentine from cuting Chrytian Buſbops , and 
wiſheth that they be not called in queſtion, till that which hath 
bene wrongfully taken away, be reſtoted ynto.them,* Aud ibam | Macehad | 
— he) let him anſwere his Accuſers; and if it bee needgfull, let oye Clements, 
hane a competent time of deliberation to we thoſe things thatbee 
obiefled a bins; leſt being innocent, hee be ouer-throwen by axy 
—.— Becauſe it ic not to iudge or condemme any 
man, before hee haus lam full Accuſers preſent, aud baus lib ertis ſor 
his defence to aueyde the Crimes impated to lum. 4805 
Tr 2 Another 
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* Another B. of Romes authoritie he alſo youcheth to the ſame 
e DamaſosPa- 4 2 —— 
paEp.z. ame men be Ac & Inaper, but Accnſers et 
— bs themſelues, — by themſelnes,and the accuſed by tbemſeluct, 


enery one in his due order. For firſt of all Inſcription muſt alwayes be 
made, to the ende that he which accuſeth (if be doe calumniate )may 
him ſelfe receine the puniſhment appointed for that Crime. For before 


this Inſcription no man may be indged or condemned; ſceing enen: 


een temporal l Lawes doe retaine the ſame conrſe. 


Both which places doe ſhew, 9 — yt 5. 
the proceeding is by Accuſation; but ſpeake nothing to the con- 
— — courſe, But woe they, vho( to aboliſh 
all proceeding of Office )do bring theſe places; yea, or would any 
other in theſe dayes (thinke you) for conſcience ſake andonely 
to ſee reformation, aduenture this /nſcription ad panam taliomis, in 
caſe the defendant ſhalbe acquited, & cxſtodic ſimileendinens, 
which theſe places, and the Lawes doe require: and alſo endure 
excommmication,which the Canons do(in that caſe)eſtabliſh to be 
inflited? Fot they may not with reaſon thinke it ouer hard,to 
be bound thoſe Lawes and Canons, wherewith they hoped 
they could haue bound others. Q mod quiſq; iuris in aluum ſlatmit, 
codem ipſe vtatur. Hitherto in anſwere of their obiections pre- 
tended to be taken from the Scrprares and ancient Fathers. 
Now for cloſing vp ofthis ſecond part, and for proofe (which, 
with this kinde of men, I cruſt wilbe impregnable) that an Accu- 
ſation is not of neceſſity required in proceeding Eccleſiaſtical cri- 
poet; winallie; let them heare what is eſtabliſhed by the Diſciplane® of 
Senate or Con- the Freneh Churches, compiled together, when Bea a was preſi- 
bang the & 4c. dent oftheir Synode.For in this behalfe they determined. no more 
ride inthe $y- to be required, for calling a man before the Conſſtory, but that it be 
node n Ton. nt done without canſe, ſufficient reaſon. Where you ſee,no men- 
tion of Accaſation to be made, either for the firſt preferring vp,or 
for further proſecution of the cauſe: And therefore then mea- 
ning was (as the ordinane practiſe of all their Preuyteria / Elder- 
ſhipsis) to proceed Criminalh againſt any Denoumced vnto them, 
though ic be but by one Eder in his Ward; or by any other per- 
ſon(vnto whom they giuecredite,neuer knowen vnto the partie 
conuented) without other Preſentment or Proſecution of Accuſer 


or 


pi, protecdingy in Corrs Eethe/oafbicall, 775 
or parties and therefore of their one meere Office, + 


That this interpr 
their Con/iFor ial 


and abſolutely forbidden, as a grieuous ſinne, matched with 
whoredome; and is ſuch, as for which a miniſter muſt be d 

ſed from his function, no leſſe for the one, then for — 
Nowe it happened, that ſundry in Geena had daunced toge- 
ther in the houſe of one Bakhaſars widowe , amongſt whom 
one was a Smdicke (which is one of the four chiefe magiſtrates 
ofthat Towne)and another of them was an Elder of the Church, 
for that yeere. This matter — (I knowe not howe) vn- 
to Caluins eare, they were called to the {onfitorie , and charged 
wich that offence , without any Accaſeror partie (and — 
of meere office) vpon none other ground, but becauſe, Rexmebs 
comperta fuit : ſaith Caluin, I kne we the matter well ynough. 
Neuertheleſſe, all (almoſt) that were conuented, denied it at 
firlt very conſtantly. At length Calais iudged; that they ſhould 
be driuen to confelle the trueth, vpõ their corporal othes, This was 
done accordingly, & the matter was thereupon confeſſed:the ra- 
ther beauſe Cormew(one of the ſame companie) gaue them war- 
ning, that he would not ſuffer any ofthem to be — Vet 
for all this, one Elder Henrich, ſeeing he was to be depoſed from 
his Elderſoip for it, he would not ſo eaſely giue ouer his hold; but 
alledged againſt their courſe of — with him (as in the 
very like caſe Tho. Cartwright did not long ſince in the {on/fto- 


rie at Paulen before ſundry honorable perſons in Commiſſion, and Corwrighteral- 
others) that place of Saint Paul: viz. Receine not an eAccuſation dhe 
againſt an Elder, under two or three witneſſes. But both did it with ina criminall | 
the like ſucceſſe. For Calvin put him off (he ſaith) with a Di- —_— 

lemma, & made litle leſſe then a ieaſt, at his ſo impertinent an al- e. 


legation. For he ſaith, it was altercatio non jllepida, a pleaſant 
kinde of controuerfie, Well, notwithſtanding this poore de- 
fence, Henrich the Elder, being firſt reviled and rated of all; was 
depoſed from his Elderſbip, and alſo ſhut vp in priſon; where he 
did exaſperate againſt Caluin (the chiefe cauſe thereof) the ha- 
tred of ſo many, as did beare ynto him but ſclender good will 

Tt 3 afore, 


etation is not forced, and that the practice of 
| ps is according thereunto; may be made 
manifeſt by one of Calum Epiſtles vnto Ferellu. But you are 


c keel G 
firlt to vnderſtand, that by their diſcyplne, all dauncingis ſunply fant; flo. © 


— — j 
her | monie 


140 As Apobogieof certaine;che. ChayJato, 
A chiefe c afote. The Sywdick.allo, was for the ſame offence put out of his 
Magiftracie; vatill he ſhould ſhewe foorth ſome publike teſti- 
of his penitencie. 

Diuers others of that metie companie, were likewiſc for the 
ſamecrime impriſoned. And Perinus, though for a time be were 
ſtept out of the way as farre as to Lions yet doe what he coulde, 
Calum there , that he ſhould not ſcape yh 
So that we ſee, it was made no Peccadillo, or trifling ſinne, but 
an heinous criminall matter (worthie of degradation, of publike 
penance ,and alſo of impriſonment) againſt which that Conſſtorie 
ſoptoceeded without Accuſation or Preſentment,and of meere of- 
fice, even againſt one ofthe Elders of their Church, and alſo a- 
gainſt a princi iſtrate oftheir Citie; and for which ;all 
chat denied it, were compelled to make anſwere vpon their cor- 
porallaathes firſt taken; to anſwere the whole trueth, which in 
that bchalfe they ſhould be aſked, by thoſe of the Conſiſtorie. 
Which not onely touched euery mans one acte, but( no doubt) 
reached vnto all their Complices alſo, which had troden the 
ſame diſmall daunce together with them. 

Thus much of this ſecond part touching the two ſortes of 
proceeding criminall; viz, by eAccuſation, and vpon the [ndges 
Office by way of enquire; and for the iuſtification of the latter of 
them, by reaſon , by lawes temporall of this Realme, by lawes 

Ciuill of the Romanes , by Canons, by examples and proofes 

out of Gods worde, by auncient Fathers and Councils, 
and by practice of ſuch modetne Churches, as the 
greateſt opPugners of this courſe doe ac- 
count to be beſt v d: And there- 
fore is manifoldly warranted, both 
by humane and diuine 
approbation. 


The ende Def ebe ſccomũ part. 
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. by luriſdiction Eccleſia. 
ſticall; of late times by ſome cha- 
lenged, and alſo diberſie bß 
them impugned : 
Treating 
Of Oaths : but more ſpecialy that oaths may 


be impoſed teuding to the diſcouetie 


of a mans owne offenſes, and of 
his brethrens, 
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Wweln Aduertiſement vnto 
the Reader, 


Haue not quoted ( gentle Reader) any 
: |Pogerinihe Treariſours or Not 
| therers writings, which I haue occaſs- 
en to alleage : becauſe thoſe which 1fo- 
(>| lowed, are but priuate written copies. 
* but when I had almoſt finiſhed the 
ep rexiewing of thu Parts] was credibly 
| aulas, that the ſayd Treatiſe was 
forth, ana ſpred abroad in Print: from Scotland, or 
Middleburgh. and 1 haue ſince ſcene the ſame in print: 
lowleit varying in certaine places from my Copy, namely a- 
bout the latter ende thereof. For there bee ſome additions, 
which(in my indgement) differ no leſſe from the ſtile of the 
reſt; then they doe from the written copy. | 


Farewell. 


7 @ FW 
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the Contents ofthe Chapters in 
this third part. | , 


Minato Ofthe lavſulneie of Ouhes: Whit org 
anſwere to certaing doubts namely in — 
. — how (by ere des eech! 1 
tempting ol God. but a pa Tee , eee. repellod —.— 
way — — —— ſimply to be kept: — arena — — joan 
r mutuall Oathes) contract 


ng be next in que lion: to forres prohibl. 
true t (ex 
ted: in hat caſes an oath Comeſpokes of) n y vot beminiſtced t aniche nuniſolde con. 
veniencie and neceſlitie of an oach (lo. netiute) c miniſtred in a cauſe er1minall and 
nall ynto the part ie with ſome feve obieRions, ro jnconueniencie thereof, an 

That oxthes of men touching macters dam nage able eximinall and penal io themiclues, 
1 needs Hes — the lawes of thu Realme. 

to ſuch obiettious and reaſons as be ru. de for proaſe ofs 

Pe —— 8 


Realine; 
* 2 — — ſuppoſed likely to be 


—— 
onthes. is by the Lawes oft e esd nee ol ze · 
R lerponts and ſome ſewe obe cdiom made ra the comea'y, arc antwered, 

That ſuch oath a mans one crime is allowed, both by the Canon and Cinil 
lues: how farre,and ſore : and that the like u eltabl:(bed and chought equall, by 
the lawes and cuſto nes of (undry other nations, aſwell ancient. as moderne. 

| An afiereroſome beer eiteb. made agunit th kind ofowh, fom che 


lawes Cawll or { anon, wagon dy 


That not onely ery poet ernars mb gre: 
ale {ome 


ded, not to be refuſed, is approoued by verip / ures j 
ond of lc times ; together with a Replic vato certaine 

An anfwere to ſuch obieQtions,as be pre · ended to be githered from Diunitie, Diuines, 
and fromthe Examples of godlꝝ men; againſt min ſtring oathes vnto parties, in matters of 


their owne 1 
opinions of the Innonateri,againſt the parties taking of oath in criminall 


Foure ſ 
cauſes, with anſweres alſo vnto their reaſors, and obiections. 

That a man being charged by authoritie to diſcouer his knowledge touching ſome of- 
fence which his Chriſtian brother is ſuppoſed to haue done. is bound co reveale it; though it 
may breede trouble and puniſhment to his brother, and the reaſons to the contrar / ae an · 
ſwered, and refuted. 


Their arguments are anſwered , that condemne the miniſtring and taking of an oath as 
vnlawfull .becauſe they have not diſtind know!edge given voto them of curry — "> Wag 
fore the raking of itʒan i the like courſe(by examples) is approoued Jad xp A, pow 

Thar after the partie hath anlvered vpon his coach, it à neyrher vnuſuall, vnla*iull, , hor 
vngodly; roſeeke to conuince him, by witneſſes, or other triall; it bee bee ſuppoſed. not to 
haue delivered a plaine and full trueth: and ſomewhat alſo in —O— of Cane, 
TD urg4:0ns,with anſwere to the Treatiſow/s obieQions againſt chem. 
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Part. 3. 1 


A The third part of an eApologie 


for certaine proceedings by Eccle- 


ſiaſticall iuriſdiction, ot late times 
by ſome chalenged. 


; CHAP. J. 


Alattert in thus third part to be handled : Of the lawfulneſſe of 
Oathes: What an Oath ts : and the reaſon or original For- 
mall canſe, of the uſe of Oates. 


Pat which followeth in this third part 
of Apologie to be handled ( according 
to the order that I haue propoſed to m 
l ſelfe in the Preface before the — 
are the chalenges taken either to the 
oath of the partie, which is ſued & con- 
uented: & they are cither againſt the ce- 
remony & outward attions t ſed in takmg 
ad if; or cls becauſe it is ginento tie the party 
to anſwer in a cauſe criminall & penall vnto himſelf or elſe they are 
againſt examming & vrging men to depoſe — of their 
brethren being criminall; or at leaſt ſuch; as albeit the examiners do 
hold and make to be criminalland miſdemeanors; yet the examinates 
themſeluet, doe take them for good and godly, not deſerning any pu- 
niſhment but rather bigh commendation Or they doe touch ſome 
circumſtance,concurring with the tender of the oath : as that the 


examinates haue not diſtinci e of enery particular here ap- 


on they are to bee examined before theyreſolne, whether to take t 
oath,or not. Or laſtly, they concerne ſome euentenſuing the oath 
and examination: as that the Judges doe not reſt in that which 1 
affirmea or denied vpon the parties oath; but oftentimes proceed to 4 
further examination by witneſſes concerning the ſame points, 

This matter of anoathis a principall chalenge of theirs, which 
— dra we and ſpinne out into theſe particular exceptions and 
chalenges as you ſee. And it is the thing (together with procee- 
ding againſt ctimes and offences, by 2 of Enquirie, Ex offics ) 

Whcrem 
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Rx. 20 v. 7. 
Deut. 5. v. 11. 
Ex. 19. v. 1 3. 


Deut. 6. v 13. 
Deut. 10. v. 20. 
Ieſa. 45. v. 23. 
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2 An Apologie of certaine Chap. r. 
wherein you molt eſpecially defired a full reſolution, which 
would to Gods either in the reſt or in this, I were as able to doe; 
as lam teadie and willing: and as the matter it ſelfe and good- 
neſſe of the cauſe would yeeld and affoord,to a skilful and ſuffi- 
cient man, But the rathet to performe my promiſed vtmoſt en- 
deuour; Ihold it not amiſſe, for better vnderſtanding of thereſt, 
to touch (as briefſie and plainly as Ican) the nature of an oarh, 
and ſome (I truſt) not vnneceſſarie queſtions about that matter 
which I haue collected. 

Eirſt I will touch (but very briefly, not taking vpon me to doe 
it, in ſort as Diuinet could) the law fulneſſe of oaths with anſwere - 
to ſome obieRions,which is the queſtion An ſu? I will Rand the 
leſſe herein, leaſt I feeme to ſeeke, to dra we any of them into ha- 
ered; as if theſe inmuating diſciplinarians did directly condemne 
eathes before Magiſtrates; which molt ſolemnly they proteſt, 
they doe not. Albeit if all their poſitions ( hereabouts) were ſcan- 
ned and compared * (ſome holden & deliuered by one, 
and ſome by others of them) both ſhrewd and lewde concluſi- 
ons, ptic king faſt for warde to this point; would neceſſarily there- 
upon follow. 

Next I wil handle what an oath is which is the queſtion Qaid 
ſx? Then the originall Formall cauſe, and allo ſinall of an oathe; 
which is the . 08 dn, (that is) why it is? Afterward, cer- 
taine not vnneceſſarie points of doubt; which be made concer- 
ning oaths, and therefore neerely tending tothe better opening 
of the qualities 1 And laſtly how many ſortes and ſeueral 
kinds of oaths there be; with ſome deſcriptron of them: where- 
by you may the better vnderſtand what they are, and how they 
difter one bo another : which two laſt doe open the queſtion 
ider ai, of what ſort and qualitie the oath is. 

The lawfulneſſe of an oath appeareth; in that wee are in the 
Der forbidden, to take Gods holy name in vayne : And in 


Exodus it is ſayd: Tee ſpall not ſweare by my name falſly : neither 
ſhalt thow defile the name of thy God, I am the Lorde : So that to 
ſweare, is not ſimplie and abſolutely forbiden; but ſwearing in 
vayne, and forſirearing. In 3 Deuterouomie there is a flat com- 
mandement to ſweare: and it is there ioyned, with the feare and 
fernice of God, as being an effect of both: Thon ſbalt feare ay 
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Lordthy God, and ſerne him; and ſineare by his name. And in the 

prophet ' /eremie thus, Thes ſhalt ſweare the Lord liner in tracth, i lere . 

in iudge ment and im iuſtice; and the nations ſhallbee bleſſed in him, 

and glory in him. And againe the ſame Prophet pronounceth a 

bleſſing vpon ſuch; as duely, and as they ought, doe ſweare by 

the holy name of God.? /f (ſaieth he) they will learne the wayes of : Iere. 3. V. ic. 
my people to ſweare by my name, The Lord lineth, as they taught my 

people to ſweare by Baal. then ſballthey be built in the middes of my 

people. And the prophet Dauidꝭ thus: All that fweare by him, pfl. 61 v 11. 
ſhall re icyce in him, for the month of them that ſþeake lies, ſhall bee 
MI. finde euen in the New Teſtament, that the eApoſile Paul 

did divers times ſweare: as i fuſt, God iam mitneſſe. And againe; Rom. i. v.a. 
I ſpeake the truth in Chriſt, I lie not, my conſcience bearing mee ; Rom. f. vll. 
mitneſſe in the holy Ghaſt. Likewiſe inꝰ another place, [call God to 2. Core. i. . a3. 
witneſſe vpon my ſoule. Whereupon S./ Aaguſtine thus collecteth: 7 Auguſt ad pub- 
5 8 Pac it is no ſinne to ſmeare — ; we find the Apuftie icon S. 
Paul to haue ſworne. bolt helm 

Therefore where Chriſt telling what was ſayde of olde time, t,. 
vi. Thon ſpalt not forſweare thy ſelfe, but ſhalt per forme thine i lat.. v.33. 
oaths to the Lord, doeth after adde this; Sweare not at all: muſt & 3. 
haue another interpretation, then ¶Auabaptiſts (that be aduerſa- 
ries to all oaths) doe frame: for the holy Ghoſt is not contrary to 
himſelfe. There is not one God who is authour of the old Teſta- 
ment, and another ofthe New (as ſome blaſphemous heretikes 
hold) and Chriſt came not to diſſolue the Moral lawe of God, 
but to fulfill it: and the holy men that ate reported to haue vſed 
oaths both in the old and in the new Teſfament, and haue allow- 
ed them by their Canonicall writings ; were no takers of Gods 
holy name in vayne, nor miſtakers of Chriſtes meaning: forthey 
had the ſpirit of Chriſt ſpeaking in them. 

In which reſpect S. Auguſtine ſaieth hereofthus : By that A 
which the Saint; and holy men in Scripture did practiſe, may bee ga- 
thered (oftentimes) how the commandements compriſed in it, are to 
be vnderſtood. How then is that commandement of Chriſt tobe 
vnderſtood ? The ſame Father in the ſame *® place doeth teach i biden 
vs. The Apoſtle (ſaieth he) in that he ſmearethin his Epiftlet, doeth — — 
thereby ſhew vnto v3 ; how that ſaying is tobee vnderſtoad: viz. I ſay | 

B 2 


unto 


lub. de 


8.15 


4 An Apologie of certaine Chap. r. 
vnto yo ſweare not at all : that is not ſo to ſweare, as to doe it lightlie 


andeaſilie, and ſo (bappily) to fall from that unto a cuſtome of ſwea. 


ring and from cuſtomable —— playne forſwearing,There. 
fore wee finde not that the e Apoftle did ſmeare ; but in his writings : 
where a mare marie conſideration is a ſtate unto the raſbneſſe of the 
tongue. 

'Fp.r;$.ad 

Publicolam, doeth elle where write: It i ſayde in the new Teftament that wee 
ought not to ſweare at allvhich ſeemeth tome therefore to haue bene 
ſayde, not as if it were ſinne to ſweare, but becauſe to forſweare u a 
moſt hainous (mne : from which he mould haue v5 to bee farre off, in 

: Serm.23.c,z. that he admoniſheth vs not to ſweare at all. And he briefly thus de- 

de verbls AP termineth hereof: Ecce verum inra,non peccas, S. Jerome doeth 

3Hierom.in j. thus expound that commandement: Chriſt doeth not here for- 

12815 bid vs toſweare, but meaneth that we ſhould not ſweare by creatures, 

It is grauely and truely ſayde by a very learned Schoolemar 

+ Thomas 2,2. thus: An oath in it ſelfe is both lamfull and honeſt : this appeareth 
by the originall of it : which is becauſe men beleene that God us trueth 
that cannot be deceined,and alſo hath knowledge of all things. Like- 
wiſe by the ende, becauſe an oath ſerueth oft entimes for cleering of 
men, and taking vp of contronerſies; 4s is ſayde in the ſixt chapter to 
the Hebrewes : but yet an oath may turne tothe emll of him, which v- 
ſeth it ill: that is, without neceſſitie,and due caut ion. 

Mate. ꝙ. v.37. And therefore where it is ſayd by 5 {brift : Let your communt- 
cation he yea, yea : nay,nay : for mhatſocuer is more then theſe com- 
meth of euill, hath another meaning then it ſeemeth to carrie at 

* firſt ſhew ex cortice verborum : For S.“ Auguſtine ſaieth in ano- 

in note. c. 3. ther place, thus: If thou be compelledto ſveare ; know that it neceſa 

« farilic commeth of their weakeneſſe, whom thou goeſt about to per- 
ſiade; and this infirmitie is a kinde of euill. T here fore he ak not 
ſay what ſoeuer is more; is euill, but commeth of exill, For thou doeft 
not euill that vſeſt thy ſmearing well. to the intent to perſwade another 
man in ſome matter of moment but it commeth of a kinde of enill in 
him, for whoſe infirmutie thou art compelled to ſweare . And in ano- 

"Auzuſt-inc, ther place thus :7 eAlbeit an oath be more then yea,yea, or nay na, 

du, and therefore commer of exill yet commeth it not of euil from thee, 

| but of their infirmitie,or not belee ung of thee without an oath , But 
$:2,41.c16. Gratianteacheth*® ys, that by this worde (Emill) in this place wie- 


kedneſſe 


And againe the ſame 8. eAzguitmeto like effect as afore, 
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hedneſſe or ſinne is not tobe nderſtoode , but a puniſhment of ſame, 
pana peccati. And beſides, theſe two ſayings of eAwgſtine , are 
ſpokea of Priuate, and not of Pwblke oathes. 

Now foloweth what an Oath is: but firſt touching the name 
of ir, in the Latin tongue: herein it is knowen, by three ſeue- 
rall wordes : The firſt is Iæramentum, a word deriued 4 Ire, of 
Right or La we, as a thing required by Lane: and this is of moſt 

enerall vſe, to all kindes of Oathes . The ſecond is Iuſurandum, 
— ſometimes in generall, for euery Oathe; but moſt often 

for that which is called Deciſorium which ſhalbe touched after- 

' wardes: The third word is, Sacramentum, 4 Sacrando, becauſe * . 
thereby a man doth De nouere, vowe vp and giue oner bis owne ſafe- 35. 
card and propering onto God; if willingly and wittingh , hee ſweare 
falſh : which laſt of the three, in the Emperowrs dayes ( whoſe 
conſtitutions are ſet downe in codice Iuſtiniant) was molt of all 
the three in vic: and ſo is it vſed for an Oath, in all the Latin En- 
tries, at the common Law: and thereof comes their French word 
Serement, ; | 

S.“ Awgnſtine faith, Iurare, eſt ius veritatis Deo reddere + And « Ang ferm. 18, 
againe in the ſame place: O mid eſt iurare per Deum, niſi teſtis eſt de vb apotol 
Dew? Twlle* de ſineth it thus: Iaſuurandum, eſt aſfirmatio religi- A8 . l 
ofa . Ariſfotle de fineth it thus: ct isi -e he e d- d Oe. 

denne, an Oath is a ſpeech yoide of proofe by any demonſtrati- Rher. ad Alex. 
on; other then that it is made, by taking the name of God to wit- 
neſſe. But more fully (yet briefly) by 5 Azo, [nſinrandum oft affir- Ar in ſumma, 
matio vel negatio, adb ita religione, It is not tyed to any forme 
of wordes, but (in this behalfe is very manifolde S.“ Jerome *Hieron. in 4, 
faith : where we finde in the olde Teſtament, The Lord lineth, this s 
an Oath. And an other olde? writer farre more generally: who- 7 Chromatiwsin 
ſoener (ſaith he) ſpeaketh the trueth, doth (in ſome ſort) ſweare, be- _ 
Cauſe it is written, A faithful witneſſe doth not ſpeabe umtruely. 

The moſt generall formall cauſe, and alſo final, of every lawful 

> ethe ,is for a confirmation ofthat, whereof we ſweare . Now the 

confirmation of matters within compaſſe of Scrence; is made b 

diſcourſe of reaſon;proceeding vpon points, known by the light 
of nature, to be vofallibly true, But the ſeuerall wendy cy facts 
and wordes of men, cannot by ſuch neceſſarie diſcourſe of rea- 
ſon, be confirmed: and therefore, thoſe things that are ſpoken, 
4 B 3 concerning 
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concerning ſuch matters, are (forthe molt parte) confirmed by 
the wordes of ſuch as knowe them. Yet amans bare word was 
not thought ſufficient, for confirmation of that, which was to 
be delivered by him. 
One cauſe, why it is not to be thought ſufficient: is the want of 
care (to deliuera fincere trueth) which moſt men be poſleſſed 
with through corruption of our nature: but rather in ſteed ther- 
of, very vntrueths; as by wicked affections we be lead, Second. 
ly, humane teftimonie is not alwayes ſufficient: by reaſon of want 
of knowledge: for men can not know things that are to come, 
nor things — , or done in diſtant and remote places from 
them. Vet becauſe there be ſundry occaſions to ſpeake hereof; 
and for that it is moſt requiſite, in the common affaires of the 
worlde;that a certaintie ( euen oftheſe matters) may be knowen 
for manifolde occaſions happening) there fore it was neceſſary 
or the further credit of loch as pretended to be able to ſpeake 
thereof to haue recourſe vnto dixene teſtimonie : for that in God, 
there is neither yntructh, nor any thing is hidden from him. And 
that which is ſoconfirmed & ſtrengthened, by ſo much a better 
& greater teſtmonie, the the bare ſayings of man are, muſt needs | 
be intended to be more ſufficiently, — approoued ynto vs. 
"Cencil,Tokt. To this effect we find it thus determined by a Councel;*What= | 
ſoeuer concerneth any league of peace, is then more firmly gruunded, | 
when an othe doeth ſtrengthen it. Tea and eche thing that drameth 
mens mindes to friendſhip and concord, doth continue more faſt ; when 
they are tyed by the bondes of mutual othes , Whatſorner alſo is to bee 
prooued by witneſſes, is more ſurely vereſied ben an othe concurreth 
with that, which s; . eAnd where witneſſes bee not, it is the | 
ſtriti nes of an cath, which aueh can deſcry, of what credite he is, that 
pretendeth to be innocent and guikleſſe . Therefore he that ſwea- 
reth by calling God to witneſſe; doeth (as it were) vſe Gods te- 
fflimome, to concurre with his owne ſaying. And itis(in this re- 
garde) generally by all nations preſumed; that whatis ſpoken, 
with ſuch inuocation of diaine teſtimomie, may be (probably and 
tor the moſt part) holden for trueth. 
The very heathens by Iight of nature, coulde diſcerne thus 
— much: for * Ariſtotle ſaith that no man will forſweare himſelfe,that 
feareth the puniſbment of God; and ſhame among: men:conſider 
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that albeit his periurie may be hidden from men, yet can it not be con- 

cealed from God. And another in this ſort : I/ know vothing more : Teeat,inHe- 
ſacred then an othe whereby I may approne my faith onto other men. 

And * Twly to like effect: Our predeceſſonrs, thorough the whole *Ciclib.z, 
courſe of this life, thought there was no ſtraiter bonde to tre men, 

then their othes . Therefore the Cimllawe holdeth;thart 3 he which IT. Acetic. 
ſmeareth doth not onely declare, but confirme and eſtabl:ſ thereby, f. deacqur. 
bis true meaning. And that law calleth ut 4 (religious fearewhere- — 7; 
by the quarrelſome bolanes of ſuch as contend in lame, is refrained, ram.calumn, 
The ¶ anom do call it5 vinculũ anime, a band of the ſoule;borro- fc. cum comin 
wing that ſpeech fiõ Duumnen Demofthenes ſaithʒ that ancath is qe U. 
the greateſt and graueſt matter that is amongs men: and as he elſe- Deaths 
where doth teſtifie; 7 to ſweare in trueth, is a duetie , which (for Pram. 
the moſt part) is to be per formed of all men. eAriftatle hereof fur · acittocr, - 
ther ſaichꝭ thus: π ] w iprce 5 7 muondmoris3, moſt anci- * Aciſt.1.me- 
ent is moſt honourable : but an othe ts a moſt worthie or honourable Nr 
thing. And an heathen ®cixi/lawyer giueth ĩt this elogie : Ira. enk 
mentum maximum expediendarum litium remedinm : an othe is an 
eſpeciallmeane for diſpatch of ſuites , Therefore the more come 
mendable & neceſſarie an othe is in any reſpeQ;the more vglie 

and horrible isperiurie,andthe violation of an orhe, ** Anale 1» Ariſtor, i. f. 
could diſcerne thus much. e, i pi He de d. hee that u n 
ſtandeth not to his othe, or performes not what hee ſweareth, 

turneth all the world vpſide downe, 

It is written of** Ageſiuuu, when he heard howe Ti $ 11 plutarch in 
the Generall of the Perſians had broken the league, which was Tn 
mutually agreed ypon, and alſo confirmed by othe betwixt ie ca.. 
them; that hee ſaide he tooke himſelfe greatly beholding to 77/ 
faphernesfor it; for he doubted not, but God and men, woul 
take yengeance on him that had periured himſelfe; and woulde 
on the other ſide proſper, and giue good ſuccefle ynto himfelfe in 
thoſe warres; who was willing to keepe his othe, but was de · 
ceiued by the other. And * Plato accounted periuted perſons, Pla lb. 12. 
as ſo many monſters amongs men; and therefore ſayth; they 2 
ſeeme to be ofthe race ofthe ytanes, inſomuch as(by their per- 
iuries) they doe no leſſe then thoſe Gyants were fayned to haue 
done, that is, euen wage battaile with God himſelſe. Hitherto 


concerning ſome part ofthe nature of othcs, . 


eee, 


e 


CHAP, IL 


As anſwereto certaine doubtet made concerning Oaths ; as namely 
why in Scripture, God is ſaid to haue ſwerne : how ( by Oath) hes 


ſaid to be called to witnes : an Oath no tempting of God but a part 
of his worſnip : why (nenertheleſſe ) ſome are repelled from taking 
Oath : whether Adiuration be lawful: after whoſe meaning an 
Oath to be vnderſtoode : whethere nery Promiſſorie Oath, bee 
ſimply tobe kept e whether an Oath may be diſpenſed with, and 
how farre : and whether a Chriſtian may(by mutual Oaths ) con- 
tract with him, that ſweareth by falſe gods, 


Eing then (as the" Apoſtle teſtifieth)an Oath is 
e by him that is greater: it may be asked, 
y how (in Scriptures) God is reported, to haue 
ſworne? 
f be ſame Scripture doth anſwere it ſelfe, in 
SY chis point: for it is there ſaide; that men when 
idem v ij. they ſweare, do ſmeare by a greater, but God bauing no greater to 
3 Genel, 22.1.6, ſieare by,did 3 ſweare by 17 4 5 ä 
Ierem.q9.v.1z, Nowe becauſe an Oath is for a confirmation of trueth vntoo- 
lrem-23.Y.5. thers leaſt he be ſuppoſed to ſpeake vntruely,as hath bene ſaid: 
how can this doubt fall in God, who is truethit ſelfe? Ianſweare 
4Hebr, c. v.16. (as afore) it is * amongst men, that an Oath, is for ſuch confirmati- 
on. But when in Scripture God is reported to haue ſworne; this 
is not, in reſpe& of any poſſibilitie, that de ſect of truth may hap- 
en to be in his diume Maieſtie, which had neede ſoto be con- 
13 or as if it were not needefull for vs wretches, to reſtin 
bd. his ſacred fin gle word: but it is done, 5 more abundanti to ſhewe 
Wl vnto the heires ofpromiſe, the ſetled incommmtabilitie of his counſel 
We or decree © that by two vnchangeable things, in which it is impoſſible 
ill God ſbould faile, or be deceined; we might haut ſtrong comforte . So 
1 | that thereby we are taught to our comfort, that what1s'ſocon- 
| firmed by Gods Oathe; doth proceede , from the infallible and 
1 | ynremoucable determination of Almightic God. 
5 It may be asked, in what teſpecꝭs Godis ſaid to be called vn- 
1 to witneſle by an Oather 
Ianſwere with the Schoolemen, for two reſpeRs : the firſt is, 
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Part. 3. proceedings inCourts Eccleſiaſtical, 9 
becauſe he oftentimes reuealeth and bringeth foorth the verie 
trueth of a matter (vntruely deliuered by any man) either by in- 
ward inſpiration of ſome other perſon, or elſe by bringing it to 
the open light and view ofthe worlde, which (afore) was kept 5 
cloſe and ſecret. The ſecond conſideration is for hispuniſhing 
of all thoſe , that ſweare vntruely: and heerein hee is as in this 
worlde their witneſſe; ſo either heere, or in the world to come; 
he is their Iudge, and a teuengert. A cini Lawyer, though but an 
heathen, could ſay, Qi peierat, Deum habet vitorem, God him- 
ſelfe will take vengeance, of a periuredperſon, 
Neither can an Oathe be ſaide to be atempting or a prouo- 
king of God, ſolong as it is vſed, but vpon neceſſity, or good oc- 
caſion. | 
An oath is ſaid to be a ſeruice and worſhipyeelded vnto God 
himſelfe, in a two-fold on the firſt is, in that we fulfil and 
performe that, which we ſweare: the ſecond, in that by calling 
ofhim to witneſſe, we do withall acknowledge, that he knoweth 
all things; and is a ſwift ludge and Reuengerof allthoſe that lone 
er make leaſmgs. | 
So that albeic an oathe, in reſpect of the matter concerning 
which it is made (forthe moſt part) may be termed an humane 
and cixil[matter : yet in reſpect of him whois called to witneſle; 
ö it is alwayes a diuine, and a religious acte. 
j But inſomuch as an Oath 585 diverſe occaſions) neceſſa- 
| rily required of vs, as a peece of Gods ſeruice & worſhip : it may 
be queſtioned; why ſome ſorte of men are repelled by politike 
Lawes, from taking any Oath, and from bearing teſtimonieꝰ I 1 
anſwere, that children, mad men, and ſuc h like, are not admitted 
to take oathes; becauſe they haue no perfice vſe of teaſon: and 
therefore do want that due and reuerend conſideration, and alſo 
that indrement; which the worde of God requireth , beſides 'Hicrem,4,v.2; 
treeth and Iuitice, to be had and vſed in taking of an Oath. but 
perinred perſons, are therefore to be repelled; becauſe by their 
demeanour fore-paſt it is made t, howe lender account 
they make of Gods holy name: for their contempt (in this be- 
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halfe)is intended ſtil to reſt in them: Smei malus ſemper pra ſumi- V 
tar malus; preſertim in codem genere delicti. 
It is made doubtfull (in diuerſe reſpects) whether euery or 
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7 An Apologie of certaine Chap.2, 
any adinration be lawfull to be vſed amongs Chriſtiaus the re- 
ſolution whereof, will beſt / Ichinke) be made maniſeſt, by the 
definition thereof, and by diſtinc tion. 

To adiare (as Aquina doth define it though not altogether 
ſo generally) is nothing elſe, but to induce or proueke one todo or o- 
mit TY dying or interpoſing of the name of God, or of ſome 
other ſacred thing. This is vied either towards ou ſelnes, or elſe 
towards others, towards ou ſelues, as when by a promiſſorie Oath 
or vow , we binde our ſelues ſo/emmnly to God, for performance 
of ſomething . And this kind of ad/aration may be lawful, or vn- 
lawfull; according to the ſeuerall qualities and circumſtances of 
the matters; which wee haue ſo adiarad ot bound our ſelues to 
performe ; which is not my purpoſe (here) at large to proſe- 
cute. 

The conſideration of adiaring others reacheth either to ſuch, 
as be no way vnder the eAdimrers auctoritie, or to ſuch as bee. 
Of thoſe which bee not vnder the eAdiwrers authoritie; the 
firſt,is God aboue all. Now, albeit we vſe in our prayers ynto his 
dinine Maiefie, ſundrie vehement obteſtations , as by his ho/re 
xame and for his Goſpels, and his ſonne Chriſt Ieſus his ſake,and 
for the promiſſes made in him: yet is not this (properly) to be 
called Adinration; as though by this earneſtneſſe we thought 
men could, or did meane, to mooue or change his will, which 
is immutable: but that hereby we may the better enkindle, and 
ſtirre vp our owne faith: to the ende, we may be more fit to ob- 


taine that, which in his eternall wiſedome he hath decreed, and 


Auguſt. l. 3. e. 4. 
de Trin. Tom. z, 


thought fit to beſtow vpon vs. 

The ſecond member is of ſuch, as be creates, and theſe are 
either vmeaſomable towards whome ( as I take the matter) all 
Aduration as it is vaine( in that they heare vs not, or vnderſtand 
vs not) ſo is it alſo ynlawful : or elſe they be reaſonable creatures. 
Of reaſonable creatures not ſubiect to the Adiurers authoritie, 
ſome be Spirit, and ſome be men. To aliure Spirits being abſent, 
wherher they be good or en Spiriter, ſeemeth both vaine; and 
valawfull : for that wee haue neither warrant ſo to doe, noryet, 
that they doe or can heare vs. Beſides that, their actions are not 
ſubiect to our directions, but vnto Gods alone. For (as Aqui- 
nas there alledgeth out of Saint * e Angaffine) Spirit deſertor, 
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Part. 2. proceedings in Courts Ecchſraſticall, 77 
regitur per ſpiritum inſtum, But if they be ani Spirite i, though 
— . might bee knowne to bee preſent, in reſpect 
ſome that them are thought to be condemned into the aire, 
ſome into the waters, and ſome into the entrailes and 
caues of the earth, as diuers very learned men doe holde: yet to 
doe this; with intent to learne or obtaine anie thing of them, 
it is (without doubt) ſimply vmlærful; and they before God | Pet 18 ven 
abhominable, that ſo doe adiure, or contract any familiatitie 
with them. But the ſayde learned Schoo/eman, by force of 
that place of Saint * Lakes Goſpell, viz, Beholde I gine vmto Lale to ver. 
you power to treade on Serpents and Scorpions, and oner all man- 
ner power of the enemie , and nothing ſvall by any meanes hurt you; 
thiaketh it lawfull for vs, in the name of God, to adure euen e- 

uill ſpiritetʒ to the end onely, that they hurt vs not, either ſiritu- 
alh or bodily, 

But the Adiaring of ſuch men, as be not vnder the Adiurers 
power or ſubiection, is ſought tobe done, either by way of com- 
puſſion or ſeeking to lay vpon them(thereby) ſuch a neceſſitie, as 
a man may (by vowe) impoſe vpon himſelfe, (which isvalaw- 
full, becauſe it is an vſurpation ofa power ouer another, that is 
not giuen him) or elſe; it is by way of petſwaſion, to mooue 
him, the rather by the reſpect of the ſacred name of Gad. and this 
is thought not ynlawfull to bee vſed, in matters lawfull, and of 
importance. 

There reſteth onelie nowe to ſpeake, of the vrging (by 
courſe of Adiwration ) of luch other wen, as bee vnder our 
authoritic . This vrging is doone; either in waie of al ſalute 
compulſion , or 4 bur canſatinely . e Abſolute compulſion (in 
this matter) I call it; whena man ſeeketh, as deepely and ne- 
ceſſarihy, by ſuch e Adixration , to tie a mans will and conſci- 
ence : as hee may doe, by the like obteftatron of Gods name, 
binde his owne will, and himſelfe , And this Adizration is very 
vnlawfull : becauſe euery man is lorde and guider of his owne 
will, & of his owne voluntarie actions, but not ſo of anie other 
mans, And according to this acception is that of 3 Origento ori 
bee vnderſtoode, where hee ſayth thus:  thinke, that hee vn Maud. 


| 
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other man : for if by Chriftes commanndement in the Goſpel, it 
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12 An Apologie of certaine Chap.2, 
be not lawfull to ſweare; it is enident , that a man may not adiure an- 
other andtherefare it appeareth , that the high Prieſt did unlawful- 
h adinre Chrift, by the lining Cod. 
But if it be but compelling canſatine , that is in reſpect ofthe 
duetie which euety inferiour ( by oathe or otherwiſe ) oweth 
- yo his ſuperiour, proceeding iuſtly and according to Lawe: 
then is this eAdinration lawfull; and requireth neceſſarilie, 
the inferiours obedience therein, vpon perill of ſinne and pe- 
naltie ofthe Lawe, The vſe heercof wereade as well in the 
tProu.29,v.24. Olde, as in the Nene Teftament. * Salomon ſayeth, Hee that is 
partener with a thiefe hateth his owne ſoule , for hecheareth cur- 
fing, and declareth it not. I am tolde by thoſe that are very skil- 
full in that language, that the Hebrewe interpreters doe ex · 
pound this c (which is heere ſpoken of) to bee an Adiu- 
ration and curſſe, that was vſually made by the Priefts againſt 
ſuch; as had ſecretely doone, or knowen of any offence : to in- 
duce them hereby the rather, to reueale it. 
: And in the New Teftament , the very word ofe Adinration is 
"1, Thefl.g.v.z7, vied by Saint P. iu itt ,, eieyorbing Thr Fingehin d 
mic «ive Ae. / adiure you by the Lorde to reads this Epiſtle to 
all the holie brethren, And it is woorth the conſideration , whe- 
3 EpheCq.ver.ry, ther that be not alſo an Adiwration where he 3 faieth, c 
, f enun ir pic Bcc, T his therefore I ſay and teſtiſie in the Lorde, 
that yee walke not as other Gentiles walke , in the vanitie of their 
minde. Thus farre of Adinration, 
Where there may bee ſome doubt by reaſon of the variable 
acception ofſome wordes of an oath; queſtion is made accor. 
ding to what ſence, ſuch oathe muſt be vaderſtoode,taken,and 
performed by him that ſweareth, 
ind l. 2.6. 31. This queſtion doeth 4 /fdore thus anſwere : with what cautell 
de ummo bono. of wordes ſoemer a man doeth ſweare; yet God, that is witneſſe of the 
conſcience, ſo takes it, as he that gines the oath, doeth vinderſt and it. 
For that man which will take vantage vpon the wordes of it is guilty 
tro wayes : both becauſe he takes Gods Name iu vaine, and alſo cir- 
cumuents another by deceite, therefore if hee that ſmeareth meane 
femply and not guilefulh, then is he bound, according to his owne in- 
tention. But when the wordes are or may be of another ſignifi 


cation, then either the taker , or the tenderer ofthe oath doeth 
meanc; 
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eane; In this caſe, it is thus by * S. Avgwitine grauely & briefly « Aug fem. t. 
re 1902000 ling nam non fac niſi mens rea: lt is ons A words, — 
but the guiltie heart that maketh the petiurie: whichit ſecemeth = 
he tranſlated out of * Ariſtotle, vi N Gi ri Deniggh wy , for- . 
ſwearing ts of the heart and not of the month alone, 

Thomas of Aquino (in this behalfe) thus writeth : when the » Tho.2.2.4.91, 
meaning of him Le of him that temdereth the oath, 7. 
is not the ſame; if this dos happen, by the fraudulent meaning of the 
taker of the oath: then ought ſuch oath to be kept , according to the 
ſound intent of him,to whome or by whome it is tendered; In which 
reſpe&, the olde verſe is to good purpoſe: 1 

3 Fallit iar antem, inratio facta per artem. 1. he 

Acautelous & crafty oath(in tructh)deceines none ſo much as him, 
that taketh it: if by his one fraude he thinke to eſcape periurie. 
therefore whereſoeuer any fraude or cauill is vſed by him that 
taketh the oath; there periuris in the ſight of God, is committed. 
4 Martiallbutan heathen Poet, could diſcerne thus much: 2 | 


Iurat capillos elſe quos emit, [nos, 

Fabulla — ro Paulle 2 
A man weares baire on his bead that he boug he, amd yet ſweares they 
be his own harres:1 "9 on fir is he forſworne,or not? Friuolous then 
and ridiculous is that excuſe, whereby Popsſb writers would ex- 
cuſe their S. Francis of alye, vnder pretence of his charitie , and 
Food zeale. For on a time, a manſlayer came fleeing away by aegis 1. . 
him; and being purſued with hue and crye; Fryer Francis was 13 
asked by one of the purſuants, whether he ſaw ſuch a man paſſe wren caulam. 
chat way, or no?\whereunto(purting firſt his hand into his ſleeve, 
or as ſome write, his finger in his carc)he anſwered, that he ſaw 
no ſuch ma paſſing that way, meaning through bis owneſleeue, 
or care, In deede ſuch deceitfull anſwering or ſwearing, is ſo 
farre from exculing a man from vntrueth & periurie;thats Tuly : Celd. q. ol 
{ayth thereof thus: frau diftringit non diſſalunt periarium, fraude 
and cautelous dealing, doeth not excuſe or qualifie; but tyeth 
harder, and enwrappeth a man further into petiurie. Hereupon 
it is alſo ſaid inlawe,thus: 7Conditiones tacite ſubintellecta non fa- ? — — 
ciunt iuramentum conditionale conditions and priuate proteſta- reiurando. I 
tions, which hee that ſweareth frameth in himſelſe, or keepeth | 
C2 in 
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in his owne minde,doe not make the oath to bee conditionall 
which is giuen him ſimply. 

It may alſo be asked, whether euery promiſorie oath , is ſimply 

and abſolmely to be kept, or howe farre ? 

For anſwere hereof,l wil note vnto you, what I finde( roba. 
bly ) ſayde; and then leaue the exact reſolution thereof, vnto 
graue Diaines, a 

Euery ſuch oath, is ſunply to be kept, if it happen not into 
ſome ot the three caſes here touched. 

The firſt of theſe caſes is; when the thing, by oath promiſed 
or yowed to be done; was (in v — at the fuſt ta- 
king of it, ſimply, and in it ſelſe cal howbeit perhaps not chen 
diſcerned ſoto be, by him who tooke the oath. And in this caſe, 
the partie ſinnes grieuouſſy in ſwearing; but more giieuouſſy 

| beeſhould finne, if hee kept his oath, For cuery oath muſt be 
leren . V. a. made * in iuſtitia, in tighteouſneſſe. And imramentum non eff 
baten e nt vinculun iniquitatic , vel cui crimimis, ſayeth Saint Au. 
czters.Auguſti guſfine: an oath tyeth no man to doe that which is wicked. To like 
— effec ſayth Idoru, In malis promiſſis reſcinde fidem;in turpi vo- 
Weng 10 mara decretumz quad incante voniſti , ne facias : impia eft enim 
malis ex 1Gdoro Promiſſio, que ſcelere adimpletur, 
io oh The ſeconde caſe is, when that which is promiſed by ſuch 
oath; is an hinderance and impediment to a greater good, as if 
a ſufficient man for it, ſhould ſweare never to be a miniſter of 
Gods worde and Sacraments ; what deſire ſoeuer him ſelſe 
ſhould afterward haue thereunto , or what neede ſoeuer the 
Church of God ſhould haue of his helpe in the miniſterie. In 
ſuch a caſe, hee ſiunes by his raſh ſweanng; but not in keeping 
the oath, as the Schoo/emen holde, albeit they thinke it bettet 
he ſhould breake the like oath; then that he ſhould keepe it. 
The thirde caſe is, when as ſome vnlooked for accident is 
diſcouered, or falleth out afterwarde;that was not thought vp- 
on before. Nowe, if by ſuch euent enſuing , the oath cannot 
be 3 without crime and impietie ; then (without 
doubt) is ſuch perfourmance of the oathe a ſinne, as well as in 
the firlt caſe of the three, Saint e Ambroſe in this behalfe ſayth 
thus: It i ſometime againſt Chriitian duetie to perfourme a dome 
promiſed by oathe : ſe Herode offended which put John Beek 
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deathrather then he would goe backe with his oath and promiſe, Vea 

euen where ſuch oath might bee perfourmed without finne; 

yer may there be ſundry caſes, wherein the partie is thought 

not to be bouud , vnto performance. As imagine, that I A 

iog to receiue money which is in telling for mee; doe in the rege 

meane time (in aſſured hope to receiue ic) ſeale an obligation, canis. m 

and withall {weare to pay vnto him ſo much money at ſuch a 

day. Neuertheleſſe if the intended creditor ſhall thereupon re- 

fuſe to deliuet me any money; or if any other accident (with= 

out my default) doe happen, whereby I could not receiue it; 

in ſuch a caſe, neither mine oath, nor obligation doeth binde 

me, to performance and partment. Therefore theſe rules enſuing 

are g d out of that, and ſundry other like lawes, viz. iara- 

mentum nom porrigitu vitra conſenſum.* Cenſetur clauſula appoſita Arg. l. Quod 

in 2. promiſſio — in — Sera dec 

tibau. [ur amentrum non extenditur ad inopinata,Nowtextenditnr ad < tun nos. de 

ea de quibuu non eſt cogitatum. And [nramentum * non extenditar « c.veniers.t c. 

ad mcognita. And ypon theſe grounds it was; thatthe —— 

rour Veſpaſias did releaſe, or (as we more vſually nowe ſpeake) multiplici.de de- 

diſpenſe wich a certaine knight of Rome, for his oath. This knight gta e- 

had ſo/emmb ſworne vnto his wife; that he would neuer put her l 

away. Which he might(otherwilſe) lawfully haue done (by the {25 norms 

heatheniſhcuſtome ofthat Citiethen) either for any iuſt cauſe, . 

or for no cauſe at all. After this oath, the wife was taken in ad- — 

ulterie; therefore the diſpenſing with her husbands 

oath(becauſein all likelihoode, the knight in ſo ſwearing , ne- 

uer dreamed of ſuchatrecherie) the knight then without ſcru- 

ple; did + ear ve” forſake his _—_— wife. jk 
For the like7reaſon did Antonixe and Verus Emperonre diſpenſe : L. vla fl. ad ma. 

with the oath of one (being choſen Danmvir, a chieſe Magi. 

ſtrate in Municipio, not much vnlike vnto one of the Conſads in 

Rome) who had afore ſworne; that hee would neuer after that 

time be preſent in any meetings or aſſemblies of the Senators, ; 

or Decurions there. Out of which place, a *writer yponthe Ci- A 

willawe docth gather; that the Exmperony may diſpenſe with a C.deprecibus 

mans oath, Ae 

Here then another great, and not vnneceſſarie doubt ariſeth; 
whether any man may diſe hurge or diſpenſe with another mans 


oath; 
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10 An Apologie of certame Chap.2, 
oath ; and ifhe may, how farre, and in what caſes this may bee 
done? | 
In anſwer whereof; we are firſt to ynderſtand chat according 
to the diſtinction of times, into time paſt, preſent, or to come, thete 
is alſo diuetſitie ofoaths. One kind of oath. in ſuch regard) is ter- 
med Aſſertorie; which is an affirmation or deniall with oath, 
touching ſome thing that isp4f# or preſent. Nowe there is no 
doubt, but that this oath cannot at all be diſcharged,releaſed, or 
diſpenſed with; by any humane authotitie. for the matter of it 
being either concerning a thing paſt, which cannot bee altered 
and reuoked; or preſent, which is alſo immutable; inſomuch as 
it is impoſſible for athing both to be, & not to be at once: there- 
fore, the oath it ſelfe mult needs be vndiſchargeable, and vndi. 
ſpenſable: for to giue a diſpenſatiom herein, were no leſſe, then (in 
effect) to determine; that it is lawfull to haue traeth wanting in 
{ome oaths : inſomuch as other diſpenſation then this, the nature 
of things peſt or preſent, cannot admi 
The other kind of oath,is called Promiforie ; whereby a pro- 
miſe (confirmed by an oath) is made, that ſome thing ſhall bee 
done or not done, hereafter, Andabout this kinde cf , the 
doubt onely refteth, 
This Promiſſorie oath is made, either touching ſuch matters as 
doc immediately and app tend to the aduancing of the 
ory of Gad, or to the benefite of ſundry others, whether ſuch 
efit be ſpirituall or corporall:or concerneth ſuch matter, which 
euidently derogateth fromthe glory of God,-or fromthe benefite 
of others; or it is of a mattertending tothe . and be- 
nefite of ſome particular man; to and for whoſe behoofe ſuch 
omiſe (with oath) is made: orlaftly, it conſiſteth and is be- 
wed vpon ſuch matter, as by reaſon of ſome euent happening, 
or atleaſt diſcouered afterward; it may bee iuſtly thereupon 
doubted, whether the oath it ſelfe doe binde or not, bee lawfull 
or vnlawfull, expedient or not or hurtfull 


expedient, 
2 was nA circumſtances conſidered) to bee kept and ob- 
erued. 
In the firſt caſe of theſe foure, no man can diſcharge from ot 
&ſpenſe wich ſuch oath ; except either the oath were at firſt but 
conditionally ade, and the condition faileth; or elſe were made 
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by ſuch one, as is vnder an husbands or fathers ſubiection. For 

in che fiſt of theſe excepted caſes (in very trueth) the oath bin- 

deth not at all. But yet ſome ſuperiours declaration of fo much. 

is therefore neceſſarie; becauſe it is moſt dangerous to permit 

vnto euery ſimple and priuate mans owne diſcretion and iudge- 

ment; bow farre,and where he neede or neede not, to performe 

his promiſſorie oaths, And in the later of che caſes excepted, «x 

| ha:bard or father (before he bath giuen any expreſſe, or impli- Nun aper 
ed ratification) may (euen by Gods owne — diſcharge and . 
diſanull his wines oaths and vowes, or his dawghters, being made in 

her youth, and in his hawſe (that is vnder his powers of what forte 

and qualitic ſoeuet they bee, yea though ſuch promiſſorie oathes 

haue bene made by them. to bumble the ſonle, and then by reaſon , Az 
of ſuch diſallowance thereof by their ſuperiour, it is there ſayd: 

The Lorde will for gius her , (his breach of her oath and vowe 

made, 

Now becauſe in any (ſauing in theſe excepted caſes)chis kind 
of oath is ſimply undidenſable; therefore we doe deteſt the pre- 
ſumprion of the b-ſbop of Rgme; who taketh vpon him — 
times to commute euen this kinde of oaths and vowes (as hee 
ſaieth) into better. and ſo by this ſhift of deſcant, hee preten- 
deth to diſcharge men from their for mall oaths, by them adui- 
* made, tothe glory of God, and for che benefit 
of others, 

The ſecond ſort ofthoſe foure kindes of oath; are 
ſuch; as if a man ſhould : hee ſhould ſinne. 
which point I haue ſomewhat touched in the queſtion next go- 
ing afore, yet leaſt a man doe erre herein, by miſtaking; it is hol- 
den very re he conſult with wiſe & learned Diziner; 
both to reſolue him, whether ſuch oath be ſrmply yalawfull by 
him to be performed; and alſo toaduiſe him, what courſe het is 
to take in reſpect of his ſoule and conſcience; for his oath ſo 
yolawfully,and vniuſtly made. 

whether 


In theſe vnlawfull oaths, wee thinke that ſuperiours 
Cinill or Eccleſiaſtical, not onely may and ought to diſcharge 
the parties thereof, if they be ſcru anddefire it; but allo 
may and ought, to diſanull and — voyde, though the 


parties themſelues bee vn willing thereunto. And ſo wee _ 
D at 
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74 As Apologie of certaine Cha. 2. 
1 eg. that al Parliament here in England did enact in theſe words, viz. 
That all alkances and conins of Naſoms and Carpenters, and Con- 
gregations, Chapters, ordinances, and oathes among i them made, 
or to bee made: ſhallber from hencefoorth voyde, aud wholy adnul. 
led. The reaſon of this diſanulling of all ſuch oaths was; for that 
they were appatantly derogatotie, to the publike good of tt.e 
(ommon wealth, 
With theſe kindes of oathes, the man of Reme not onely 
diſpenſeth when they are alteadie made, which were tolerable a- 
mongſt them of his one onely proper Jariſdiction; but alſo 
(in the pride of his heart, exaltmg bumſelſe abone all that is cal. 
led God) hee diſpenſeth with men aforehand, to make ſuch vn- 
lawfull oathes and vowes: and namelic of marriages, and alſo 
to remayne in them, being within the degrees Lemrticall, which 
by God himſelfe are prohibited plainely. yet becauſe (for ve. 
ſhame) hee ſeldome doeth diſpenſe with marriages contra. 
ed, or to bee contracted inter aſcendentes & deſcendentes; as 
the father to marrie the daughter or his niece, &c. or the ſonne 
to martie his mother, grandmother, &c. or yet in primo grady 
tranſucrſali equals, as the brother to marrie the ſiſter: therefore 
the Schoolemenand Canomiſta his Paraſites (but eſpecially ſince 
the great caſe fell out betwixtking H. J. and Katherine of Caſtill, 
= 1 3 widowe) 3 _ 3 to turne 
thoſe their former olde ſongs; of Papa poteſt, quicquid Dems ipſe 
poteſt, and poteſt tollere — — 2. (in Recdthereof ) to 27 
commun. now); that in thoſe aforeſaid degrees of conſanguimitie (becaule 
they are of the lame of nature) the Pope (their vnholy father) can 
not diſpenſe withall. Neuertheleſſe, they doſtill no leſſe reſolute- 
| ly, hen impudently bold, that the prohibitions inthe reſt ofthe 
18 ne 3 Lexnticalldegrees are not of the lawe of natare; and therefore to 
1 1 be, by the Pope diſpenſable. But if they be lawes Ceremonial, 
1 are abrogated by Chrift, and need no d iſpenſarion of any mans, 
\ | If [ndiciall, then they binde none preciſely, but the people and 
'Y Commonweale of the [rwes : but if they be Moralllawes (which 
Fl onely remaineth,and of which ſort in deed they are) then conſe- 
3 quently are they ofthe love of nature. and, that the ſaid prohibi- 
if | tions be in deed Aforallloves,and ofthe lawe of Nature. appea- 
| teth by the words of God himſelfe, generally teſtifying ofe a 
5 all 
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the ſpeciall ſubiect, wherein (if in any) a diſpenſatum may pro- 


Part. 3. proceedings in Courts Eceleſiafticall, 19 
all, that for ſuch abhominable & inceſtuous matches as he there 
ſpeciſied and forbidden; he did caſt out the ¶ auauites and other 

cople of the land, before the /Faelites.Bur they, being heathens, 
bad none other lawe but the /awe of nature to take knowledge 
of, ot to binde them; and therefore could not for thoſe polluti- 
ons haue bene iuſtly puniſhed; if the prohibitions of them, had 
not bene by the /awe of Nute, which bindeth all men indif- 
ferently. 

. third caſe, videlicet, when a Promeſſorie oath tendeth 
onely to the profite and benefite of ſome particulat perſon, to 
whom ſuch promiſe is made (as namely an oath ofa Soldiony to 
his General, of a Subiect to his Prince, of a Tenantto his Lord, or 
of a bondmanto his Maſter) it is generally holden; that hee to 
whoſe onely behoofe it was made, may ſufficiently agayne diſ- 
charge it. becauſe it is intended, the promiſe is(in deed)thenper- 
formed vnto the ſuperiour, when. it is diſpoſed of according to 
his pleaſure, and as he liketh beſt of. int: 


The fourth and laſt aſoreſayd ſorte of oathes P 


, is 


perly haue place. N | 

To diſpenſe, or todiſcharge a man from an oath taken; hath 
two diuers ſignifications and acceptions . for it is taken, either 
for a releaſe of the very bonde ofthe oath, ſo that the partie 
ſhould no more (before God) bee tied thereunto: or elſe for a 
ſound interpretation and declaration, that vpon ſome euent en- 
ſuing, or diſcouered vnto vs afterward, or other conſiderable 
circumſtance; ſuch oath doeth,norneceſlanly{(before God) re- 
quire a performance, . ' | | 

A Pramiſſorie oath is made, either for con of ſome 
thing. vnto the performance whereof, wee are (otherwiſe alſo) 
bound by Gods lawe, or bythe lawe of nature: or of ſuch, as for 
accompliſhing whereof, we are beſides our oath; tied by poſitive 
laweof man: or of ſuch, as otherwiſe then by oath, we (no way) 
ſtood bound to fulfill, 

= laſt of — three is alſo of — ſortes: — it either _ 
cerneth matter ſome waytendingto the ſermiceof God,and 
bling of our ſelues — by vspromiſed;orelſe 
matter humane * | 5 
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20 MH Apologie of certaine - Chap.2, 

In the firſt ofthoſe three laſt, xherein beſides our oath, wee 
are bound by Gods lame, or by the lawe of nature; a diſpenſation by 
way of releaſe of the bond of theoath cannot by any humaine au- 
thoritie be giuen. for clſe,a man might(hcreby) be ſer at libertie, 
not onely to breake the law of God and nature, which is eternall 
and immutable: but to goe againſt his owne oath alſo : which, 
being Præceptum iuris Dinini,is alſo(in that ſenſe)vndiſpenſable. 
Except a man ſhould abſurdly imagine, as the heathen Ro- 
manes did ofa water,that was in Via eAppia, conſecrated vnto 
Mercurie; for they * were ſo beſotted as to thinke, if a man did 
beſprinkle his head with a Lawrell branch dipped in that wa- 
ter, there with calling vpon Mercuri; that by ſuch expiati- 
on, hee was clearely diſcharged from any breach of oath, and 
from perixrie , But as diſpenſation is taken for a ſound and true 
interpretation of thoſe lawes, how farre they reach, and where 
the generall wordes ofthem ought to ceaſe; ithath place even 
intheſe ; whether they bee Affirmatine or Negative, 
that rule of the Schoolemen notwithſtanding, videlicet; Precepta 
diuma negatina obligant ſemper & ad ſemper : Precepta affirmati- 
ua licet ſemper tamen non ad ſemper. 

For examples ſake; fitſt in Precepts Negatine, conteined in 
Gods lawe: ifa man ſhall ſweare for more preciſe obſeruation 
of that commaundement, Thowſhalt not kill; that he will never 
ſhed any mansbloud; yet, if in neeeſſarie defence of his *per- 
ſon or 3 goods, hee ſhall afterward kill a thiefe, the Supertour 
may (in this caſe) by way of ſuch deſpenſation lawfull — 
chat hee is not (hereby) to bee holden guiltie of the breach of 
that commaundement, or of his oathe. Likewiſe if a married 
man who yoweth and ſweareth neuer to — — with any 
woinan, but his wife, during their two liues, ſhall (without a- 
ny negligence or default of his) bee herein wickedly deceiued 
by another woman, which is by bim taken to be his one wife: 
it may (for his ſatiſtaction) by ſuch diſpenſation bee determined 
& declared, that hereby he hath neither offended againſt Gods 
lawe,nor his oath. 

In prec iue, conteined in Gods law:*Chrift himſelf 
hath declared, that the Prieſts imploied on the Saboth, about the 


uch eg. ſacrifices of the Temple, or thoſe who (on that day) : circumciſed 


children; 


f 
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children; and otheisꝰ doing on that day, the necefſatic workes * Mirth 1 


ofcharitie; or that, whereby mans life is neceſſatily ſuſteined, — 
do not violate the Saboth therein. Lucs verſs, 
Ifour parents, to whome wee doe owe and(perhappes) haue lac ig vn” 


alſo ſworne honowy and obedience; (hall command any ( vula w- ee 
full or diſhoneſt thing, as to betray our Prince and Connery, &c. eds > ap 
it is aſſured, that in not performance hereof, it may and ought 24 


to be declated, neither Gods commaundement nor our oathes, cn flu 


our Sauior 
foal be e 
an 


m 
of c 


* | 

that it doeth binde vsto doe any thing, which is in it ſel 
ked : fot non eſt obligatorinm contra bonos mores preftitum inra- 
ment um. 

The = may be ſaide ofſundrie ur. * : 2 this 
kinde of difþenſation by mterpretation ce; no en in 
the former: grades" to be — — 

Touching the ſecond member of the matters of Pramiſſorie 
oathes, viz., whereby an oath is taken for a fuller confirmation of 
that, whereunto we are alſo bound by poſitine lawe * it is much 
more aſſured, that according to the ſecond acception of diſben- 
ſation ; ſuch oathe may be interpreted and declared not to binde; 
where, indeede it ought not, by the true meaning of the Lawe; 
howſoeuer the generalitie, or pregnancie of the wordes, may 
ſtrongly (perhappes) ſeeme to weigh vnto the contrary, 

Yeaandin the firſt ſenſe, a diſpenſation of relaxation by a So- 
weraigne Prince or other thereunto authorized may be graun- 
ted; for releaſe of an oathe, made in performance of ſome poſi- 


tiue lawe . But this is onely by way of abrogating ſuch Lawe or 
D Statute; 
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22 | An Apologie of certaine Chap. 2. 
Statute; either altogether, or as towardes that perſon, or for 
ſome particular action and time; and not, by way of releaſirg 
the very bond of the oathe , which is not ſubieR to mans po- 
wer. For when ſuch Lawe or Statute is diſanulled and gone 
(as locall Statutes of Colledges &c, may bee euen heere in 
Englande) then the Oathe made ynto them, as vnto Lawes 
or Statutes ; mult needes (withall) ſo farre ceaſe, and be relea- 
ſed. | 
Whenthe matter is ſuch, as for performance whereof (o- 
therwiſe then by our voluntarie oathe taken) we no way ſtoode 
bounde , whether it bee in Actions Religions or (il! : the 
bonde of our Oathe ( if in verie trueth, wee did at firſt, in fo- 
ro poli ſtande tyed) may not by auie man bee releaſed. Ne- 
uertheleſſe a 3 of true interpretation , hath place in 
this very eſpecially , and ſuch interpretation may bee needefull, 
ſometimes in reſpect ofthe vety matter promiſed by Oathe to bee 
ourmed, being * no due matter for an oathe, As 
the oathe for ſingle lite, vowed by ſuch, as haue not the ſpe- 
ciall gift of Continencie . Sometimes it may bee requiſite, in 
reſpect of efter-exents : as if I (weare and yowe to God, to 
keepe ſome certaine ſpare and ſo ſtraite a diet; as (through 
weakeneſſe and infirmities after happening) I can not poſ- 
— obſetue, without apparent daunger of the loſſe of my 


And ſometimes, this kinde of d:ſþenſation may haue ne ceſſa. 
rie place; whereas ſome thing doth after fall out, or (at leaſt) 
is diſcouered; which I neuer forethought, or if I had, by all 
probabilitie, I woulde neuer haue vowed or vndertaken fo 
much, Examples of theſe you may frame many, out of that, 
which hath beene anſwered to that queſtion ; whether all pro- 
miſſorte oathes , were abſolutely to be kept, or no? 

Laſtly , ſome doubt may be ſtirred ; whether a Chriftien 
may capitulate or conttacte, (by mutual oathes given and ta · 

| ken) with a Pagan or heathen Priace , or other priuate perſon, 


that taketh his oathe by Idales or by falſe gods : ſeeing in ſo 
\ ſwearing, hee ſinneth greatly, in that hee giueth (thereby) that 
reuerence vnto them, which is onely due, to the true and euer- 


liuing God? 
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ret. 3. proceedings in Conrts Eccleſtaiticall. 23 
This verie queſtion was asked of Saint «Anonftine by Pub. * 23 P-154- 
heela : and hos did thus anſwere him: wa vſeth (Byech 2 
he) the credite of hum that ſweareth by falſe gods, not vnto exill, 
but vnto good © bee doeth not communicate with that ſinne of ſwea- 
ring by Dinelles > but ts partie onelie to thoſe lawfull conenans 
wherem the other perfourmeth, what hee ſware . Tet if a Chriftian 
ſhoulde (any way ) indace or drawe an other to fweare- by them, 
heerein hee ſhonlde ſine grienonſy And leaſt any man weigh 
this learned fathers judgement heerein over light, wee haue al- 
ſo an example heereof in Scriptare, and yncontrolled : for 4. * Geneſ.zr. vert 
cob tooke an oathe of Laban, ſwearing by the God of Nachor. 
Nowe we reade in Scriptute, that this Nachor was an Idola- Loch. 24. . 
ter, and ſerued ſtrange gods. Hicherto of lome doubts that may 
be mocued touching oathes. 


CHAP. III. 


% of Oaths according tothe d hems: 
K 


deſeripeien f A ale. 


| IT Ext followeth to bee diſcuſſed howe ma- 
nie ſortes,and ſeuerall kindes of oathes there 
l vee; and howe they differ one from an- 


other. 

6% y \ An _ as touching = aut ard 
s oftaking it; is eyther verbaly or cor- 
— — nnd poraly taken , UE rele paris or 
ſpeeche onelie, wee conceiue the forme of the Oathe; as, 
God is my witneſſe; The Lorde hueth, cc. Corporal, when by 
fome outward geſture or acte in taking the Oathe; wee teſti- 
fie that wee accept of it, as it is miniſtred. as, by laying hande 
on a booke, on out breaſt, ot vnder the thigh of him that mi- 
niſtreth it: as e Abrahams ſeruant did. J 

Aguine, ſome oathe is ſalemus inramentuns;and others be not, 1 1 & fl üs 

that cath is called i | 


e, which hath certain ſolẽnities preſcri- fine & 54. 5. 
bed and endited, either by the parties thẽſelues, by the Judge, wm de ureuandos 
; 7 
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24 An Apologie of certaine 0 Chaps. 
by the Lawe, with certaine ſet· conc eiued wordes , from which 
hethatſweareth, may not vary. but if hee doe, his Oath ſhall 
not be accepted. 
All theſe maybe giuen and taken, in two ſeuerall ſortes. Ei- 
ther ſimply; as thus: Iſpeabę it before God che. or with ſome im. 
precation to our ſelues, or others, whome wee holde very deare 
Reg · vnto vs, adioyned thereunto; as thus: So and ſo do God wnto me 
and more. for thereby wee doe expreſly as it were deuote, and 
binde our ſelues or them, vnto the puniſhment of God; if that 
be not true, which wee ſweare. Of this kinde I finde examples 
e 14. et: in Scripture, that* ſome were ſo impoſed by Nagiſtrater; and 
a dchs. vas 3 otherſome were vaſuntariy ſo taken. The examples of them 
3 1,8am,14.verf; both, you may ſee in their ſeuerall places according to the dire. 
44. 1549-20. ctions giuen by quotations in the margent . An example of an 
verſ. 13. 2. Sam. 3. 8 yq , | | . 
ver{,9,35. » 59 oathe taken voluntarily by imprecation, wee alſo finde in the ine 
ma vets. Teſtament : for Paul laieth, I cal God to witeſſe vnto my ſoule; 
7. Co. i. ver. aj which is to execrate his owne ſoule, ifhe had not ſworne truely, 
So much of the outward forme of an oath, 
There are beſides that, two principall diuiſſon: of an oath :the 
one reſpecting the matter of it, according to the circumſtance of 
time; the other, which confidereth the in forme, with other 
circumſtances/For the firſt,cuery oath, is either concerning a thing 
paſt or preſent : and this is called Aſertorimm inramentam : or clic 
touching a thing to come, and it is called Irm ent promiſſo- 
rium. For the ſecond diuiſion; an oath may be made, either iadi- 
cially or extraiudicially. And both theſe (in oathes promiſſrie ) 
are either Confirmatoria alli futuri; as (in indgement) that I will 
vſe no vaine cauillations and delayes : or foorth of Iudgement, as 
an oathe of alleageance: or they are obligationis 292 
the very oath worketh the bond in lawe, for ſomething ( aſter-· 
ward)to be done. 
1 Tete But this bande is only by the? Cano, and not by the Cimll 
acurant®. lawes, ſauing in one caſe that I can call to minde: which is the 
Lx iuriſutãdi· Oathe of a man once a bondſlawe, and now ſer free (called laber- 
n e gu) that is made vnto his patron, to performe ſome workes or o- 
| ther thing vnto him. For in this caſe, the very oathe is ob/igationis 
introduftorium:and maketh the freed man bound (by that Law) 


to performe it, in vim 1mrawents, 


Further- 


— lt / — — —— 
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Furthermore a promiſorie oath (whether taken in: udgament 
or out of indgement ) is either neceſſarie; as bm it is impoſed by 
the Magiſtrate vpon his ſubiett: or it is voluntaert. | 


An oath aſſertorie (being of chiefeſt vſe, and thetefore moſi to 
be ſtood vpon and explaned) is alſo either extraindiciall or rmdi- 
ciall. and both theſe, be either neceſſary, or voluntarie. n 

The indiciall neceſſarie oath is ſometimes giuen to 
the defendant when there is (formally) another befides 
in iudgement;& ſometimes, when there is no ſuch partie beſide; 
but the Judge that proceedeth ex officio. When there is a pertre,it 
is either inramentum calumnie , veritatis or purgationss but if 
there be no ſuch partie beſide; it is either urg atorium tantum, or 
partim par gatorinm & parti „„ 

The Iadiciall and voluntaris oath; is either ſappletorium, eiti- 
matorimm in litem, ot deciſorinm, Which laſt, is oftentimes con- 
founded with indiciale ment, without further addition: 

reaſon of thomore ſrequentvſe oſ t in ¶ ui lawe courts in 
elder times; when men durſt truſt one conſcience bet- 
ter, then nowe (generally) they haue cauſe to doe. f 

The deciſory oath, is either del or relatnm by the one of 

the parties, that are in ſute together. | 
Nowe I minde bricfly and plainely (without tying my ſelfe 

to any exact definitions ) to deſcribe theſe ynto you; with onely | 
ere of the Scriptare (where examples of them inay be * Oe. 

ound as I conceihe it)for auoyding of tediouſneſſe, by particu. . 24 Cate 
lar rehearſall. — 
Ae when(by oath lan thing paſtor e ofomed ate 
or denyed to be. | ; 

Al Promiſforie oathis, when any thing is (by oath) promiſed „ Smd. 
tobe done, or not done, 6 3.1.4. 

In a Promiſſorie oath there is a double bond before God: the 1. 8. 
one is, that it is /omne,if trueth be wanting: andthe other is, that Err 
he is boumd to doe that, which he promileth. But in an e Iſerte- lach a Nat. 
rie oath, there is no bond. but onely this; that the matter be true, lob v. 1. 1c. 
which is affirmed thereby, or denyed. ans 

The effect ofa Promiſſorie oath is, that he is bound to make 1. 

that true, which he hath ſworne: but if it were not in his power 2 U 35. 
to doen; then there wanted in ſuch oath, audgement and diſcre- b 
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28 De dpologleof certaine Clap. 
tion; exdept cieviere db ple todoe it v hen he ſore; but 
became impoſſible by ſome caſual cem aſtet ing, that 
could not be-before thought on. In which caſe neuertheleſſe, 
hee is bound to petfourme it, as fre forth as lyeth any way 
in him,ſo the och be ſuch, which banging with ic 
none improve. WAL LO ION . 

But: if he prow/ſerie oa be made touching fuch a bing, 
2s was in-his power'; yet fuch as ought not to bee done ei- 
ther becauſe it was in it ſelfe eil or is an hinderance or let 
of ſomething that wh WOK then in ſuch an oath , /alfice is 
Steg Wing. 18 
Iudg.21,v.t, | . when it & 
2 2 eee ee or nat to bee 


1.84 20. v. 13.17. 
1. Sam. 30. v.15. 


— A* neceſſarie cad ( generally ) whether there be two parties 
— . 29. ; or the I. 2 roceedeth ex officio; is that, which a Ma- 
23. 7. be nne. for ſows 


ne In lw it is —— besſbeh, e e or put 
l = other 3 to take bis o tothe contrarie: rior yet may 
by your 25 For 4 if von doe, . N ee con- 


Ierem. 38. v. 16. ah 


Herder. Md aid the ſore nuff 
& 17 3 le onb 267 the Tadge,wbenſocuer 
an hee ſeethe cauſe in equitie to mooue him; albeit no make 


75 $5.24-1.23-23--petition : and then it is called Nobile — offici- 
Ee. c. am. or els it is tendered and miniſtered by him, at the peticion 
deen of a partie: and. then it js termed wercenarinns Indicis officium, 
RT becauſe thereby hee ſeemeth, but as it were to ſerue bis py 
7 chat makerh the petition. 
edv. The firſt of this nece arie ſort, where 4 hos Ge 
1 Caen. two parties ; is Fur cal. which i is, when one is vr- 
cred.& .ureiur, ged to ſweare, that hee moues a cauſe; alledgeth or anſwereth 


4 D ome ſadiciali mattet, bena filo, that is rruely, dire clly add not 


70g. n — and that he belecues it to be true: andthinkes he can 
— (indeede) make proofe of it : and that hee doeth it not to vexe 
ibi.ex acce/ſtace, his aduetſary, but to relicue himſelfe: and notof any purpble,to 
„ Mafeard de delay the ſute. 

8 Me fem, ir met vert that; which e 


ro 


fag. 1b. nu. 6. 
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emueſſet: and that alſo which i miniitred to the i Ni 0 
avſwerr unto Poſiuont or Artic las — ded es 72 — 
whereby the Indge doeth interrog i <od 

ties or the witneſſes ; emen, ; te bee more * 

the eanſs. 


1 [ur Amentum . 0 whene there he urn is; * rept 75 
when in a cauſe crizva4/y,mooued by ſome ee 
the /adge (vpon de ſect of ſufficlent . doeth. tendet t the 
de an Lak tocleatehimſelfe. Thisthoughit be eſtabliſh- 
ed bythe Cane; yet of long time it hath — in vſe aſwell in 
Ciuillor I emporall courts (on the other ſide af the Seaavin ᷑c- 
cleſſaſticalle rn. endert {hall refuſe orale i inch 
; * he is holden —— : 
Ihe other oa of arivg fen, — * - 
K no formall partie in udgemeimt, — L — 
(by reaſon of fame, ſcandall, vehement 
on * other of thoſe oe hehe ex 0 [ha N 
doe open a way to:Engquerie ex Iuaga docthigiue 8 
to 5 e. to his clearing of! the þ eng 
| without any meaning then to ſeeke ns es at — 
ctime, after the Jefendane hath taken ſuch oath; | 


The other oath ra es Sled of * clearis and * Leg. 
partly of futter enquirie is that; which (as pains wich — 
. d) Wande the defendant ypon matter obiected 1227 1 


the circumſtances thereof: yea ( oftentimes ) with 
dd to make ſurther proofe, in cale the deſendant᷑ (hall 
not conſeſſe it, or not ſo fully in materiall circumſtances, as 
the Tudge hath cauſe to thinke, ma y by witoefles or othet- 
- Wiſe be ptooued. Vet 5 
may bee prooued; then (according to the · qualitie of ſuch 
an ere J de hee is preſently either proceeded with thereu 
bis 0 a ludgement, a Abele | 
$ oat 
The examples and * 2m juſtification hereof. ſhall mare 
1wgely (God willing)be ſhewed , in theit proper place hereaf- 
ter. Forthisi the oath , that the /n#ewators. doe ſo much cons 
demne, and exclaime 3g inſt, 
But nowe touching voluntaric Indiciall abet, whereof 
E 3 Soppletorinns -- 


NR 
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A Apologiesfcertaine Cn. 
ee rene or defen- 
eee tothe — ——— 


e dee all iuſt = was =  (appiy) you 


cnn in litem, or Kip EDS a is then? giuen by the 
Indge; whe the defendant doeth nor reftore the very thing 
that is in demaund. in which reſpec he is tobe condemned in 
4 the value thereof, according to ſuch rate, as the plaintife is en- 
x damaged,taking it ypon his oath : yerſo,as the Judge(by equi- 
1 tie) may taxe and moderate the itie of the ſumme, which 
he may not exceede: and alſo when the partie hath ſworne, the 

ladge may defalke thereofjas he ſeeth cauſe in equitie. 
2 Rrod. 22. v. 1. Deciſorium inramentum delanen is that; which * aber the one 
Ear via. or the other of the peru, firſt offererh vnto his aduerſarie to 
take, according to that hee affirmerh or ſtandeth in. perhaps 
vpon corfidence of his good conſcience, or for want of — 


doofe. 
br Sothat, if he aol it is ſo ſhall take ſuch oath: 
then muſt the matter be adiudged,accordingto his oath; as if 


the parties, had ſo agreed the cauſe, Bur if he ſhall refuſe it, and 
yet will not referre it, that is, will not put it ouer vnto his oath; 
that firſt made the offer: thenſhall hee be ouerthrowen in the 
cauſe, So that to veſerre an aath , is nothing els; but to offer it 
backe; to be decided by his oath (according to his owne iſſue) 
5 Lyuſiurandum, chat firſt made the offer. But if vpon ſuch referring it ouer backe 
—— againe, he alſo that made the firlt offer, will not — the oath: 
neralicer. 12. then hee that ſorefivredir ouer againe, ſhall haue iudgement 
1 paſſe with Him asf he/himfelfc had ſwWorne, when it was firſt 
otfered him: : ot wiaxims Op; nec del fre, nec 

referre' ,- e. 1 
Examples of theſe deci deciforiovathes, there be alſo at the com 
+ 19.H.6,43, won love for, whive' the arfendavit deſires that the plaintife may 
be — or ſworne ; this torie to the plaintife in this 
a1 thi wager wwe e dfende mis. By the cu- 
Pome if Londorj dotefendgte defoet to haue the plaintife ſweare 
1 1 and bes dos is, the defendant is thereupon con- 

1 demne 

4 1 Bur this - wo fri 2 5 ciuul Law) neuer 2/edin mat- 


* 2 bers 
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ters criminal, except they be mooued cinily ( not criminal ) that i 
for the plaintifes prinate amends and ſatisfattion : or elſe the cauſe 
be but of ſmall value. or the proceeding in ſuch criminall canſe cri- 
minalh ; be referred and intended, to no corporal but toapecuni- 
arte puniſhment or fine onely. Thus farre for a generall vnderſtan- 
diog ofthe nature of cuery ſeuerall kinde of oathe, 


CH AP. IL 


That the ceremonies vſed in taking and gining corporal oathez, 
with laying handes vpon the Bible or = 6 {wearmg 
by the contents of it, are not vnlan fall. 


He firſt challenge (nowe comming to be ſpo- 
NA ken of) that is made by ſome of them againſt 
che ceremonie vſed through this Realme in all 
corporal oathes taken either in Temporall or in 
Eccleſiaſticall Courts; is the laying of aur hand; 
pam 4 books, when we take the oathe. 

For the better approbation hereof, it is meete toconſider the 
generall ende ofiche particular yſe of it, and the generall pra- 
Qtiſe of that ot of the like ceremony, reported both in Scripte, 
and in other vrriters to haue bene vſed in ſuch action. 

The generall and chieſe ende of this, ot of any the like cere- 
mony vied in this action, is to ſigniſie thereby, that we dothen 
aduiſedly attend, and giue heede to the oath where with we are 
charged, and that we 4 accept ofit, and bind our ſelues in ſort 


as it is giuen. 


The vſe of this in particulatʒis to ſtrike a more aduiſed feare & 
reuerence into vs: when wee conſider the reuerence due to an 
oathe,asit is deſcribed in that booke; & the curſes there threat- 
ned againſt thoſe, that fotſweare themſelues, or ſhall take the 
name of God vainely. 


his vſe of ſuch corporall ceremonie in taking of an oathe is 


Part. 3. proceedings in Courts Ecelefiaſticall. 20 


touched in the * ciail law, out of which it is ga thered;that,by tou- * 3, Cf — 


ching and by corporall taking af it, the oath is holden to be more inuio- c 
able, and the barder (por emp) toberecalled, IT 


The ptactiſe of corporalloathes, taken with ſome like effectuall 
a6 8 E3 88 
2 N 5 3 BY : . 
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30 As Apologie o certaine 
| and ſignificant ceremonie by the godly; is to be found in Scrip. 
1Gea.24.7.}, tare, When "eAbrabamcauſed his ſeruant (that was vader his 
ory authoritie) to take a c | Promiſſorie and neceſſarie oath, for 
the finding out and fetching of a wafe for his ſonne Iſaac of his 
owne kindred; hee willed him to /ay his hand under his thigh, 
„Ob 10 with this ceremonie likewiſe * did [acob take an oath of his 
| ſonne Joſeph; that hee ſhould not buric him in e/£gypr; there- 
by as it were figaifying , that ſunplie they were to take the 
oathe, euen as they looked for Saluation inthe promiſed Meſ- 
frah, that was to deſcend of thoſe two Patriarksr, according 
to the _ 6 1 
zAugde cut. So doeth Saint! Auguſline interprete this ceremonie: 7 
beds, hand (ſaieth he) put A thigh did fignifie, that the Lord (ace 
cording to the ſleſbe) was to deſcend from — perſon. 

Another ceremonie (beſides this) we find vſed in holy Scrip- 
tare, when ſuch corporall and more empreſſive oathe was taken : 
and that is che lifting vp of the hand, towards heauen: a geſture 
ſo commonly vſed, that ſometimes it is taken for the oathe it 
ſelfe. For eAbraham ſayd to the king of Sodome, I haus lift vp my 
hand unto the Lorde, the moſt high God, poſſeſſour of heanen and 
Den. 33. v. de. £ATTh, that I will not, . Likewile God ſaieth in 5 Denteronomie: 

[ lift vp mine hand to heauen and ſay, I line for euer. And likewiſe 

12044 vy. Where it is ſayde: [well bring you into the lande, which I lift vy 
mine hand (id eft, (ware) that I would gine to «Abraham, I ſaac, and 
Rech. 20. . 13 Jacob. Sot e Prophet Ezzchiel: I 7 lift mine hand vnto them 
in the wilderneſſe ; that I would not bring them into the laude, c. 

| That theſe were oaths taken with that ſignificant ceremonie, 
. 12.5. j. another * Prophet declareth . I heard the man clotbed in linnen, 
which was vpon the water: of the Riuer; when bee heide vp bu right 

band and his left hand vmto brauen, and ſirare by him that lincth for 

ev. ener. with the ſame pertinent geſture doeththe ¶Angell in Ithe 
Reue lation ſmeare by the lining God, & lifted vp his hand: towards 

beaxen; where (by immutable prouidence) that was decreed: 

& from whence commeth ſwift iudgement ypon all, that male 


or loue leaſings. 
eorporall oath was ſo vſuall, that from 


Gen. 14 v. 23. 
23 


This geſture in taking a 
the people of God, it ſeemeth to haue bene deriued downe, and 
taken vp euen with the Gentiles, | 


| 5 | - | | I ſequitur 


Courts Eccleſsaſticall, 
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Sulpicient cælum, tendiig ad ſydera de xtrum: | 

Hee eadem(e/Enca) terram, mare, ſjdera, imo: as Virgil 
writeth. And no leſſe is by ſome thought to be meant in the 
Digeits of the ciuil Lame, by the word * emiſſa mam. Yea, and - T. h de 
the practiſe of that very ceremonie of l wearing with la ing hand r 
vpon the holie Goſpeli; was both had, and allowed by the Fa- 
thers in the Primutiue Church, as appeareth by Saint! Aagaſtine 3 Aug ad publi- 
in his Epiſtle ad Pablicolam, e 

In the times of the ancient Chriſtian Emperonrs , it was recei- 

ued and vſed in Ciail Courtes. ¶An oathe (ſaieihꝰ Iuſtiniar) is; a li 
then ſaide to bee corporaly taken ; when a man in ſrearing , doeth 40M 
ronch with lus band, the holy Goſpels . And againe : 5 Whether the 1 
eathe be tobe taken in publike indgement , or in houſes, er in holie & de ꝛchus G0. 
OvYxtories,or with touching the hohe Scriptures, &c. And it is proui- 4. & cur. 
ded, not i onely tha: they ſhall be taken taclis ſacreſanctis Enan- · Lem noa no» 
goly: : but that“ che Scriptures ſhalllie continualy before the Indges £27: SA 
ſating in indgement; that both they and the ſuters , may bee put in 7 Iadem ance, 
— ; that the iud gement is Gods, and doone in lus preſence. For 
touching the holie Goſpels at the taking of an oathe ; wee hause other 


teſtimonies alſo recorded in * ancient lame r. .. c. ic furs 
So forthe laying of holie Scriptures befote them, at the time nn Gg. 
oftaking oathe, both out of Lawe and Canons, dak 8 2 


And by the moſt generall cuſtome of all Chriffendome; the in Aub. 
ſame ceremonie in taking a corporall aas he, is vntill this day con- Auch. cd ieder. 
tinued. But it is reported, that in Italie, they vſe to lay their & dab. 
band vpom any Booke, Bible, or other. And it ſeemeth by a French ©. fin. de iuram. 
Writer, that they which ſweare there doe w/e to holde wp their hand — 
towards heaxen : thereby ſignifying, that they call God to wuneſſe. In Ticid 
ſome other places they take a corporal oathe , by laying their — apap 
hand on their breaſt, Fania 3 

But where the Treatiſor teprehẽ deth at taking an oath a vaine jueivr, 
ceremonie and fond inxentien(as he calleth it) of ſtretching our three f. dene, 
middle fingers vpon the boote, & the thombe and litit finger under it; au, © 
with ſome myſterie(by lum ſuppoſcd thereby to be [ignefied as if here- 
by this / hurch of England or preſentregiment therof(which he 
oppugne h) were therein to bee touched : Trucly hee might 
wich lelſe ſhe\wve-of humour, haue ſpared that vaine al fad 

ixue xtion 


32 An Adologie of certaine . Chep';, 
inzention; inſomuch as no ſuch matter is either by lar comman- 
ded,by Indgervrged,or by any others prattiſed. 

One other Ceremonie ot maner of taking an oath, is by ſome 
ofthem alſo reprehended: that is, for ſweating by the books, ot 
by the contents of it, 

We doe finde in a very old ſtatute of this Realme (termedthe 
 5r,Hen.g, ©74rde of Kenelworth) theſe * wordes : All that haue to doe m this 
; b:halfe, ſpall ſs eare vpon the holy Goſpels of God, that nome ſhall tab: 

reuengement, &c. by occaſion of th: Commotion: And in the ſame 
Statute, not onely vpon, but alſo — Goſpels. For it is there 
»Ibidem, thus conteined, 7 hoſe that haue bene robbers in warres & roadei, 
and baue not hing; ſball come and ſweare by the holy Goſpels of God 
¶ finding ſufficient ſuretie ) that from hencefoorth they ſhall keepe the 
peace, and ſuffer ſatiſſattion and penance after the indgement of the 
Church,where (by the way)may be noted, that it ſeemeth Ora. 
»aries then did, and mightemoyne penauce and ſatiſſaction to 
parties delinquent; for wrongs done by them, in temporal goods 

and chattels, 1 6 a 
The maner of ſwearing by the * contents of the Booke, is pre- 
r ſcribedtobee viedinthe 2901 the N emacie. Buri 
this the onely cauſe (thinke yee) that ſome of that ſuite, refuſe 
wholy to take it, or come very hardly vnto it? Some of them 
mince it, and gloſe vpon it, and I know not with how many is- 
terpretations, limitations, and proteſtation;,doe (in very deed) take 
the whole force and true meaning of it away, as deepely as the 

P apifts doe, though in other reſpes. | 

But it will bee ſayd,the contents of the Booke be creatures, and 

there fore not lawfull to ſweare by them. 

Truely it muſt be confeſſed, that fimply to ſweare by a crea- 
rn. ture, is: forbidden. Sweare not at all, neither by he auen, e. nor by 

K. earth cr. ſaieth out Samiau in the Goſpell: which muſt be vnder- 
ſtood, to be forbidden in any other creature, as well as in thoſe. 

5Blay65.9..6, The prophet Eſay ſaieth: Hee 5 that ſweareth in the land, ſbal 

lere g. v. . fiweare bythe God ef trueth - Jeremie ſaieth, How ſhould I ſpare thee 

for this; thy children haue for ſaken mee and ſworue by them that are 

lere. 15. v. uc. no gods? Therefore are they 7 taxed that ſweare by Baall, and arc 

125 taught to ſweare thus, the Lord liuetdß. 

aalen nns. Saint Aegaſtine, as to this purpoſe, writeth® chus: = 2 

rear in 


2 % = * A „ IA IN 4" % 
r 


Part. 3. proceedings in Courts Eccleſiatticall. 33 


ſwearing by creatures is exill. becauſe it is forbidden by God: but 
to keepe that thow ſo ſweareit is good; that thereby thaw may anozde 
the ſues of lying and deceipt. The godly ancient Martyr Poh- : uch lb 4, 
carp, did rather chooſe to be burned to aſhes, then to ſweare hit.ca15, 
by the fortune of Ceſar. | 

Saiat Hierome layeth: He that ſwexreth , either worfhippeth or ,,,._ . 
loneth him, bh ö ſweareth. The decrees? of Gratian do ga- Marth, 4 
ther the ſame prohibition, againſt ſwearing by creatures; out of Sen 
ſundrie olde Fathers, and Caurceli. a clencum c. 

Swearing is a kinde of religious acte, hereby wee give wor- * 1 

ſhip to God, as moſt true, molt iuſt, and knowing all thinges; cem. 33.46, 
and therefore to be taken onely in his name. n 

Yer -_ reaſons notwithſtanding) we finde ſundrie exam- 

les, of vertuous and godly perſonages in the Scriptures; that 
CY ſworne by creatures, Firſt it may ſeeme, that Ged himſelſe 
ſo ſweareth ef 1 it *is ſaid, the _ hath ſworne by the excel- Amos f. very. 
lencie of [acob . Toſeph did 5 ſweare thus, By the life of Pharavh, ; Ons 4. V. 
Je ſballnot gos hence, — your — come hither. In tile 0 
communication and treatie of league betwixt Daud and /omg- 
than, it is ſaid thus: And Daxid ſware againe, &c. as © the Lord li- 1. 20 V. g. 
#:th, and au thy ſoule lineth,there is but aſlep betwene me & death, 
So did Abigail"(weare before Daxid-as the Lord lineth, & as thy » i. 
foule lineth , The Patriarch [acob at the league betwixt him and 
Laba ſware, hy the feare of his father I ſaac. And Vrias (ware thus * Gen 0.5055 
vnto king Daxid, as thou lineft,and thy ſoule lineth.The like oath . S. 11. ver. 
doeth Ekſha** vſe to lab the Prophet twiſe in one Chapter; a 1; glu 
the Lord liueth, and as thy ſaule lineth, I will not leaue thee. The Sa- . & 6, 
namite woman ſweareth ! thus to Elba the t;zas the Lord u, Rg 
tmeth and as thy ſoule lineth, I will not leane thee, Saint Paul wri- ve" pe. 
teth thus: by our reiencing which I haus in Chriſt Teſua our Lord, I wry, 
die daiꝶ. This doth S. M. Auguſtine affirme, and alſo prove to be an Auzin 1. ca, 
oath in two ſeueral places of his works. And ſo doth . Beda allo fer.zo,deverbis 
our countrieman, and an ancient Writer. Which none of theſe nf  _ 
holie perſons woulde haue done, or ſuffered in their preſence to ag. F 
be done; if it had beene either :do/atrous or blaſbhemons. 


In the W of the Primitine Church; we find records of this 


forme of gath taken, viz. 6y the holy Goſpels, Saint 5 e Auguſtine , a, pu. 
laieth, Ie 14 a greater matter to ſweare by God, then to fweare by = — 4 
2 F Goſpe o 


} 
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Goſpels . which prooucth, that this forme of Oathe was then 

: cheytoll. Hom. in vie , and that without reprehenſion . But Saint n ſoſtom 
44in Matth.m more fullie: I (ſaieth hee) there bee any cauſe at all, it is conn. 
ao. redbma light matter to ſweare 2 + but hee that ſweareth by 
the Goſpelles , is thought to haue doone a farre greater matter; to 

whome muſt bee ſaide, Tee fooles, the Scriptures were made for 

God, not God for the Scriptures , The ſame ancient Father elie- 

where alſo noteth , that manner of ceremonie to haue beene v. 

ſed in his time, in taking corporal! oathes: whereas going a- 

bout to reclaime men from that vſuall . of deciſorie 
uychom. aathes vnto others; hee * thus ſaieth: eAtleaſt ( ſayeth hee) of 
15.24 pop,An+ not hung elſe will moone thee , haue arexerend regarde of the very 
* Booke, which thoureacheſt to bim to ſweare by; and peruſe butthe 
Goſpell which thou takeſt in thine handes , and vrgeſt him to ſweare 

bye. 

g Ancient ¶ hriſtian s did ſet downe by lawe; that this 

3 Iuſlinian, Nou. forme of oath ſhould be 3 vſed. viz. by God Almightie the Father, 
Coll.2.conlt.3- Sanne, and holy Ghoſt,C+c. and by the fomre Goſpels, that 1 do hold in 
Ad he. ine hand, And other Emperonrs (afore) allowed euen ofthis 
norivs A A. la:. kinde of oath : per ſalutem principrs. 
C.ce anng cb. For teſolution of this cannot diſallow ofthe Schoole- 
%. ment anſwere, that whether the aue be capreſh by God, ot by 
implication , it is not materiall; ſo that wee doe not ſweare ſim- 

ply by the creature. Now there is no man ſo full of cauill, who 

wil conceiue when we ſweare to the oathe of Sapremacie thus: 

So Gad helpe vt, and by the content: of the baokg,or, By the haly Go- 

belt that thereby we ſweate, either by the couer, paper,inke,or 

forme — rather by the vſedome and ſpirit of God, by 

vrhich it wasindited : and withall , as it wererenouncing all the 
promiſſes, and calling vpon vs all the curſes therein made, if wee 

r Bonauenturs. ſweare not tiuely. Therefore (5 ſlay they) there is re/atio ad De- 
Aa, un allualu in an oathe. when both in words and meaning wee 
ſwenre by him: and w ben wee ſweare by ſome excellent crea-) 
ture, not ſimply, but in reſpect as there ſhineth in it a great mea · 

ſure of diuine trueth, or Maieſtie, then it is called re/atio habitu- 

dinalis ad Deum, a ſecret implied reference to God himſelſe. For 

as the good that is doone to a Prophet, or Diſciple, in the name 
of a Prophet or Diſcipleʒ and the deſpite chat is done to them, or 
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vnto the poore, redoundeth vnto Godhis Creator, and is ſaide in 
Scripture to be doone vnto God himſelfe: So when we ſweare 
by a creature, with an eſpeciall reference to God the Creator it is 


intended (indeede) as doone by him, and in his holy name. A 
This their diſtinction ſeemeih well confirmed by ſome of 
the places before alledged. Where God is ſaide to ſweare by I 


the excollencie of Jacob; it cannot bee vnderſtoode, that it was by 
any worldly excellencie, wherein [acob excelled; but (indeede) 
was by himſelſe, as thoſe wordes to the Hebrues doe teſtifies : ch. c vera j. 
becauſe Gad bad no greater to ſweare by, hee ſirare by himſelfe . Ia- 
cobs oathe to Laban, was not by any accidentall conceipt or paſ- 
ſion ofhis father [aecsminde: but by the very objett of his reli- 
gious feare, that is by God himfclte., 
I like ſort, thoſe oaths by the liſe of the ſomle of ſuch as they 
ſpake vnto,and that which was by Paules retoycing; mult needes 
be vnderſtoode . For the oathe which * Daxid {ware vnto . o. ver. 
nathan, - as God lineth , and as thy ſoule lineth; is (after) in the 


ſame Chapter ſaide to bee ſworne,inthe name of the Lorde, Ibidem rei A. 


Therefore where Hſeph {ware by the life of Pharaoh , it ma 
not be taken as ifhee meant (without any reference to God, 
to ſweare ſimply by acreatare; but it was cither by way of de- 
woting , and as it were binding of the Princes life vnto Ged; a 
thing which ( thereby) hoe ſigniſied to them, that he helde moſt 
deere vnto — by way of conteſting, and calling to teſti- 
monie the truth of diuine luſticeʒ for execution wherof, the Prin- 
ces of the earth are ſet: as ſome of the Schoolemen do anſwere it. 
Saint ! Ci 
quiualent with the oath, that is made by God himſelſeʒ whete he 
confuteth the opinion of ſuch, as thought it to be a greater mat- 
ter io ſweare by the Goſpels,then it was to ſware by God. In which 
regarde a 5 Canoniſt ſayeth : parie ſunt inrare per Deum, ac [anocinceri 
per fidem, Tyndallour countryman (in this behalfe) well“ inter- Tyndalling, 

the meaning ofan oathe, made by the holy Gofhels * whes nn — 
thouſweareſt (faith he) by the Goſpell booke, or Bible, the meaning 
11, that God, if thow lie,ſhall not fulfill vnto thee the promiſes of mercy 


therein written: but contrarnviſe to bring vpon thee all the curſes, 

Plague i aud vengeance therein . vnto the diſobedient and 
caull dorrs, > 
| F 2 And 


oftome doth male the ſwearing by che Goſpels e- Hom. 44.0per, 


r Au. de verbis 
See u.. Ser. 28. 
cu. 6. 


Ibidem. 
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reiutando. 


And when the name of a creatare ( in which no ſuch mea- 
ſure of drnine maieſty ſhineth , as doeth in the holie Scriptures ) 
is vſed in an oathe ; it is vnderſtoode to bee doone with this re. 


ference vnto Almighty God, whereof wee doe ſpeake by Saint 


Auguſtines iudgement. What i it ( ſaieth hee) to ſacare ly 
God, but, Ius reddere Deo, todoeright to God? whenthon ſiwea 
reſt by thine owne health or ſaluation , but to doe right to them? 
But more fully and plainely afterward : When* a man ſaith thus; 
by mine health or ſalnation, hee bmdeth and gag eth that unto God: 
when by his children, hee pledgeth them vnto Cod; that what hee 
ſpeaketh may fall vyon their beades : if true, then trueth; if falſe, 
then falſhoode . Nome ſeeing whatſoener a man in ſwearing na- 
meth, whether his children , his omne head, or his ſaluation, hee 
bindeth it thereby unto God; then home much more doeth hee it, 

when hee falſch ſweareth by God himſelfe ? Yea when farre more 
meane creatures then theſe be named in an oathe, yet the ſame 
reference vnto God, is taken to be reteined. Forthe ſame learned 
Father ſaith : Lo I tell yon, that he which by a ſtone ſwcareth falſely, 
15 periured : whereupon I inferre, that many are deceined, who thinks 
in that the thing by which they ſweare, is of no value; therefore they 


are not guiltie of perinrie : 7700 in this caſe chow art rel wh 
7 : 


iured, in that thou ſweareſt falſely , by that thou takeſt uot to be 

if thouthinkg the thing it ſelfe not to be holie ; yet accoumt him holie, 
to whome in that ſorte thou ſweare#t : for when thou ſo ſmeareſt , thou 
doeft not ſweare to thy ſelfe or unto a ſtone , but thou ſweare#t tothy 
neighbour, thou ſweareſt to a man before a ſtone ; but doeft thou not 
alſo ſweare before God? and albeit the lone doe not heare thy word;, 
yet God will puniſh thy falſchoode. And Tyndall in the 4aforeſaide 
place to like effect: ben ( ſaieth hee) thou fweare?t by any crea- 
ture, as by breador ſalte, the meaning is, that thou deſire#t; that 
the Creator thereof, ſhall anenge it of thee , if thou lie. Vipianu, 
though a great Lawyer, yet but an Heathen man coulde ſee 
this meaning to bee in ſuch oathes : viz, boththat wee ought 
to ſweare by God; and that if ouroathe were conceiued by a- 
nie creature; yet it hath ( for the moſt parte) a reſpect vnto 
God, and thereby bindes, as if it were made by God himſelfe, 
Qui per ſalntem ſnam iurai(ſayeth he) per Deum iurare videtar; 
reſfectu enim Diuini numinis ita iurat. Whereupon a great _ 
& ne 
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ned man of late yeeres gathereth thus: 
beit he make no mention of God, yet 
beft himſelfe to the vengeance of God, if willingly be deceiue. And 
other Heathens (though they named oſtentunes ſomething els 
which they helde deare vntothem, in taking their oathes) yer, 
by the light of nature could ſee thus much; that an oath was an 
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ſweareth. al. Drarenus 0 
is heentended to demete and ſab- yo 


honour proper to the exerlining God, Therefore eApmlcines wri- | Apulcius 0: 


teth thus: vtrumg, idoneum non ft , per quod adinres vtue per 
ita iurent, cum ſit ſummi Deorum hic honor propria: which he 


prooueth out of Ennius (as Lipſus docth reade it) in theſe 3 Lipſul b. 
wordes: Nam & Iauis iurandum dicitnr , vr ait Ennis . The 98, 


verſe which he meaneth, is alleaged by Tath : 
Feder alma, apta pennis, iwrandum lows, 
The ſame etymologit — — quaſi Iams inrandum)docth 
Lip/ins in the ſame place alſo prooue, out of this verſe of Nexing; 
Int ſacratum, [ons inr andum ſag mine. 
S that we may conclude,ifthe contents of the holy Bible were 
to be accounted ( in eche reſpect ) but a creature; yet wich ſuch 
regarde, and neceſſarie reference that it hath to God himſelfe; it 
is neither vnuſuall, nor volawfull .. Thus much for the two opi- 
nions delivered againſt the ceremonie in taking, and maner of 
charging by oathe. | rod 


C HAP. V. 


The true iſſue of the next qpimion in queſtion : two ſortes of crimes 
and — : in what caſes an — ea of) . 
may not be miniſtred : and the manifolde conneniencie and ne- 
ceſſitie of an oath( ſometimes to be miniftred in 4 cauſe crimi- 
nall and penal vnto the partie : with ſome fewe obreftions, tone 
ching inconneniencie thereof,anſwered. , 


Owe followeth the molt principall chalenge 
by this fort of men. and it 2 hs 
make againſt ſuch oath, as I termed afore , an 
ation and of ie. Which is, 
vhen a /ndge hauing ſome one or mo of thoſe 
r 40/07 en 

3 ent 


' '  ent(inequitieandlawe)to gtoumd an e 


3 loba,V.4. 


pag. 93. 


3 ul. Clar, lib, 
§ tuali. . A4). 


ſuſpect che partie to be ſuch one, as will forſweare himſelfe, ra- 
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id'an Evquirie dx officio agairiſt 
a crime doeth (accordingly) proceede, and vrgech'the partic 
conuented, to anſwere the matter and circumſtances (whereon 
the £nquirieto the ende of Pwrgation, or els to puniſhment and 
reformationis framed)vypon his corporall cath ; though the mat. 
ter be crimiuall, & theteby may happen to be penal to him ſelfe, 
and perhaps vnto others alſo. 

Nowe whether ſuch oath may by a Magiſtrate lawfully be 
vrged, and therefore not to be refuſed by the parriezis the very 
iſſue of this queſtion, 

Crimes and offenſes are oftwo fortes : they are either probi- 
bita quia mala, that is, either mala perſe , in their owne nature 
wicked, & therfore by lawes forbidden: or ſuch as of their owne 
nature are not (imply euill, but therefore made cuill,becauſe(for 
ſome publike good ende) they are forbidden by poſitive lues. 
Whether in both theſe ſortes of crimes, thoſe men doe thinke, 
ſuch oath to bee vnlawfull; or but in the one of them, and in 
whether of the two; I haue not yet heatd any reſolution ; and 
therefore will bring my proofes indifterently for either. 

But theſe two canti ons you mult be forewarnedof, Firſt, that 
it it not holden by any Law in _— nor by praftiſe of any 
Court here vſedʒ that a man ſhould be examined vpon his cath, 
touching a crime, whereby his life or any of his limmes may be 
endangered. The reaſon hy the lawesthought it ynreaſona- 
bleto fetch it thus farre, was for feare of peririe. becauſe it 
cannot be entended of moſt men, but they will rather haz arde 
an vntrue oathʒ then either their liſe, or linunes. Sbinne for*sbinne 
(fayth Saua to God) and allthat ener 4 man hath , will bee giue 

bu K | 


Aud to this very purpoſe is the ſame text (not ynapt!y)allea- 
gedd, euẽ bythe — himſelf.which maketh me the — to 
maruell at the Vote-gatberer ( pretending to be both ſo great 4 
Dinlne & Stateſman allo) that he could not ſee, this to be far the 
ſounder opinion bydiminitie; and that he knewe not the policie 


and cuſtome of this Realme, toconcurre alſo there with; howſo- 
Fart a. ca 10. ger he auonche the tontr 


as afore is by me noted. 


The next caxtionis; that if the Judge haue probable cauſe to 


ther 
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ther then tell a trueth: there hedught alſo toabſtaine ſtom teg- 
dring oath vnto him, eſpecially touching crime. 


This not onely by lawe is —_ , but (as ancient Fathers 


ſayth 8. — Aug · de decon. 
ec 


RA *. 
judge) by diuiuitie alſo: quare S 


hominem ad iuratiouem; quem ſciebas falſum e 


inraturum? wh 


didſt thou prouoke ſuch one to ſweate, as thou knewelt would 


ſxcare fallely? And*againethe ſame learned Fathet: he that pro- * Aug biden. 


uoheth a max to ſireare whom he knoweth will ſireare falſeh, is worſe 


then a man killer : for a man ſlayer 


killeth but the body, but this mas 


goeth about to kill the ſoule : yea two ſoules; that is, bis whome he ſo 


proxoketh and his owne ſoule, 
An 


hereof ma 


be of him, which knowing the very 


trueth , yet deferreth an oath deci 5 whereas a /ndge, though 
he know it not, but only haue probable ſuſpition, that the partic 
is ike wilfully to petiute; ought not to vrge an Oathe at his 


hands. 


In the handling of this oath miniſtred to a partie exofficioin a 


cauſe criminall, and thereby 


penall to him; 1 


od this or- 


der to iny ſelfe. Firſt to diduce downe more largely that equitie 
(which is afore in the ninth —— of the ſecond part ſhew- 


ed, to be inthe 
all act in ſuch. Euquirie; that is of examining the 
cor parall oatb, with anſwere to ſome fewe obiections 


Enquirie of Office —— —— 


ainſt the equitie and reaſonablenes of it, by the Tredtyſonr, 
t Imeane to ſhe it to be ſo far from being cantrary to the 
lawes of the Realme; that by them ĩt is often vſed and practiſed; 


with anſwer to ſuch reaſons, as be made to proue 
Then that the lawes of tlie Realme, doe 
Eccleſiaſticall, Fourthly, that it is practiſed 


non * — lawes. And that it is in vſe amongſt other nations, 


with 


were likewiſe to obiections made to the 


the contratie. 
e it in Courtes 
allowed by Ca- 


Sixt 


ly that it is practiſed and allowed in Gods la we. Laſtly I will 


(God permuting me) anſwere their obiections, that out of the 
worde of God and Diawzitie I haue heard made, to the contrary, 
Fiiſtchetfote touching the equity of ſuch oath, All enquirie of 


cringe is made in ſome of theſe three ſortes. Firſt where neither 
petſon nor any deede is knowen to the/nage(in particular)to be 


cõmittedʒ And ſuch are enquiries by grand Iuris at the common 


lawe, 


mall haue in charge. And yet to auoyde 
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lawe, and Enquiries by Charchwardens and Sidemen in viſtati. 
ons, at the Ecclefiaſticall lawe, I his is called /nquiſitio generals, 
Enqurrie, or Enqueſt general. 

Secondly engquirie is made, when a fact isknowen to bee 
done, but the delinquent is not knowen. As the Inquiſition by a 
Coroner (ypon ſome murder committed) at the common lawe: 
and as the Enquirie yponforgerie committed in ſome act of an 
Eccleſiaſtical court; in which kinde of Exquirie,the hidden per- 
ſon is enquired after, in reſpect of the apparant fact. 

Laſtly,Enquirie is made againſt a particular perſon; where 
there be preſumptions and detections, that ſome certaine crime 
is by him committed;bur whether he haue committed it or not, 
it is not certainely knowen: and herein the crime being hidden 
15 enquired of, becauſe of the perſon, appatantly preſſed by ſome 
probabilities thereof. The ſecond of theſe is termed alſo Inqui- 
cio general, but it is not ſo generall as the firſt : and the "y is 
mol ly termed /nquiſitioſpecialis, 

In the firſt and ſecond oftheſe ſortes of Enquiring , it wil not 
(Itake i be denyed by any; but that ſuch ſhould be aſſumed 
(bythe ſeuerall /wdges an ers in that behalfe) as they(in 
their diſcretions)thinłe moſt tobe moſt likely to knowe 
the offendors, and the offenſes with their circumſtances; and 
that they be charged vpon their oathes, touching their vtmoſt 
knowledge, concerning ſuch Offendors. And may it not then 
thereby happen and fall out; that an oath ſhalbe miniſtered to 
one, ads himſelfe is ſuch an offendoras is enquired of? For the 
grand Iuris (as Itake it) haue theiroath giuen to enquire, and pre- 
ſent , their owne; theit ſellowes, and others faultes, that they 
this inconuenience, I 
truſt it will not be thought meete, that al ies by oathes, 
ſhould be therefore giuen ouer. Then if this be a thing equall 
and agreeable vntolawe, to vrge an oath; euen where it may 
happen the partie that takes it, to be the offendor: why ſhould 
it not ſtand with more equitie, to vrge it ypon ſuch an one, as al- 
beit he be particularly detected by great preſumprions veer" net 
babilities ; yet may happen neuertheleſſe tobe moſt cleate 


the crime, i tohim? 7 05 001001 144 295) v 0 
Againe, if one ofthe grand iam being to be ſworne would 
| deme 


nee 
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denie to take the oath, except hee might haue ſome certaine of- 
fenſes ys giuen iu charge) left out and forepriſed ſeuerally 
out of his oath, leaſt otherwiſe hee ſhould hawks be driuen t 
accuſe himſelte: or if one ſuppoſed, molt able to giue exidence, 
and mformation to the Coroners enqueſt, vpon a murder commit» 
ted; ſhoulddefire to bee ſpared from telling his vtmoſt know - 
ledge thereof, vpon his oath; leaſt thereby hee bee driven to ac- 
cuſe himſelfe : would the /xdges or Officers hereupon, thinke ix 
reaſonable to ſpare theſe men and let them ſo goe; and not ra- 
ther repute them to be( in deed)guiltie of thoſe crimes, ſor which 
they refuſe to take oath, to tell and diſcouer their knowledges? 
In like ſort therefore, why ſhould ſuch men, as be probably de- 
tected of crimes nothing ſo penall, and who refuſe to take oath 
to anſwere them, bee iudged by any man to doe it vpon good 
ground and conſcience ? and not rather, that they (as thoſe o- 
thers) reſuſe it, vpon guiltines of their owne conſcien ces? 

As the equitie of this oathe is ſhewed by the former come 


pariſons; ſo may it alſo by conſideration of the crimes and 


the qualitie of them, whereupon it is tendered in courtes Eccle- 
fraſticall. 
None of ſuch crimes haue any puniſhment appointed vnto 
them by the temporal lawes of the Realme : and by the eccle/i4+ 
flicall Inriſdition (whereby they onely reſt puniſhable) the pe- 
naltie is farre milder then 2 thoſe crimes, and the like, was in- 
flicted by the Iudicialllawe of God, giuen to his peculiar people: 
yea not to be accounted (in very trueth, and for the moſt part) ſo 
much a paniſbment as a medicine, tending to the reformation of 
the delinquent (principally: ) and ſecondarilie to the terrour or 
ſatiſfaction of 5 . 

Out of this number of medicinable puniſhments, I onely do ex- 
cept incorrigible 1 the:ſme,and Apoſtacie from Chriftia- 
nitie which (for the r and danger of them vnto others) 
enſe reſecantur,ne pars ſyncera trabatur. Both theſe three, and the 
reſt are in ſuch abhomination with Almightie God, ſo mani- 
foldly dangerous to the offenders ſoule, ſo noiſome and preiu- 
Geil to the lawes, and vnto all ciauil ſocieties of men in a com- 
mon wealth: that no well aduiſed man 2 thinke them meete 

to 
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42 An Apologie of certaine Chap.s; 
to be ſuffered to take roote and growe, but rather by all meanes 
poſſible to bee diſcouered, and cotrected. But being workes of 
darknes, & by the very remnanes of thoſe ſparkes of the know. 
ledge ofhoneſt and vnhoneſt,juſt and vniuſt( chat continue with 
vs ſince Adam. ere ee eee ey they are 
cõdemued to be ſuch, as had need to be ſhrowded in all ſecrecie. 
a And therefore are of that qualitie and nature, as cannot 
(lightly by any poſſibilitie) be diſcouered, but either by che pare 
ties themlelues, or by other partakers with them in the verie 
crimes; and (thereby) parties alſo to the ſame offences. Vet (as 
Tertullian ſaieth) a 4 for the molt part leaueth ſome 
footeſteps and traces behinde him, which may ſerue to good 
* „ his diſcouerie. Whereupon it commeth to paſſe, chat 
pte ions fall out to be knowen abroad, of great likelihood 
and probabilitie; chat ſuch crimes and offences 
mitted and done by ſuch a perſon, So that when great braites 
a famerhereof doe flic © 2007 to the offence of the godly, to 
a ſcandal and a ſtumbling blocke vnto the weake (br:#tiav, and 
. tothe obloquieofour holy faith and profeſſion, with the com- 
mon aduerſarie: wee muſt either permit ſuch a ſuppoſed delin- 
and thus diſcouered, to bee examined by his oath touching 
crime, and material circumſtances of it: or elſe muſt wee 
ſuffer ſinnes and grieuous enormities (ſothey bee cloſelie com- 
mitted) to growe vp and take ſtrength without controlment; 
till they haue gathered that head, that they ſhall bee able euen 
with their pere andgri eſſe, toruinate both Church and 
Common wealth, which ifit bee vnreaſonable and vngodly (all 
things afore weied) then that whereupon it followeth muſt 

needs be abſurd alſo. 
If in hainous and daungerous crimes to the perſon of the 
, —— — the ki n there mu 5 
ilities a umptions agaynſt ſome perſon) it l 
1 AP — poſed de- 


o torrure the ſup 
linquents , chat they may conſeſſe, albeit it bee capital! to 
s it not 


themſelues and to alſo in the degree 
of as equitie in erimes of no Jr gh. and ſome of 


bene com- 


chem in no lefle execration with e/Limightie God then * 
v 


vſe the meanes ofthe parties oath; where no c often. 
times) no curporall yea (for the moſt — no 
at all (properly) ſo to be called, — and reforming of 
the partie, is intended? 

When there be great preſumptions of coimplots laied, that 
are dangerous to the Prince and whole fate : is it holden good 

ie, to let the alone (without either torture or exani- 
nation) vatill ſome will voluntatilie offer himſelfe to be an _ 
caſer, and to bee able ** oofe of them, though the pa 
tie bee neuer once examined? I feare mee greatlie, 1 this w — 
holden for lawe and equitie; fuch great and ſecrete offences 
would neuer come to /zitice, till there were no man to admi- 
niſter it, but the offenders themſelues. And may not then the 
like be conceiued iuſtlie of crimes ſubiect to Eccleſiaſtical cen. 
ſure and Jari ſdictian 

In the diuiſion of the ſeuerall kindes of oathesthere are men- 

tioned certaine, (euen where two parties bee in iudge- 
ment) that be weceſſarie to bee taken by the partie, when 
as the ſuite is but betwixt two priuate perſons, and touchin 
their owne priuate commoditie and intereſt, They are 
by the Iwdge ſometimes at the onely petition of one of the par- 


ties, and it is called CIMercenar iu [ndicis as of 
more baſe — range which he 
= in ſome ſort as it were) vrged vnto: and ſometimes are offe- 

red bythe [adge himſelfex officio, without petition of either pat 


die, as incquitiche ſeeth cauſe: and then ic is called Nobile [adv 
cis eam (touched alſo afore)as being ofa more high and wore 
thic cepecander greater regard. : 
theſe ſones are [ar amentum calumnie,veritatis, cf Pur- 
«tions. All theſe by lawe are wecefſarieto be taken. for iſthey L Anchen, 
refuſed, being ſo tendered, hee is ouerthrowen (in his cauſe — 
thatrefuſcth;andis boldenproconfiſo — And yet very ns. — — 
oſten it falleth out, that by ſuch oathe, the partie is dra wen to — 
— his le wdneſſe Le yen — Was 
o his one lew ; lawe 
to his honeſtie and good name, and (7 © 
himſelfe. For examples ſake by the nature of — — 
kenmic, hee is to diſcouet n * 
— 


ern 
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:1.2.Cdeiu- of his heart in that behalfe; viz. * I hat he ſtandeth in lave or afy 
ram.calumaiz. fir neth ſomething in a full epimiom and confidence; that hoe hath of 
his owne right, and that the ſaute, as bee maintemeth it, ſeemeth to 

bid. d. Au. him good and inſt. And*turther,that whatſoener he ſhall be acked 4, 
Sibel bot that mater; be ſball anſwere it from time to time truly & that 
penatemere li» he neither hath fr andulently guen, nor will after gine, or promiſe te 
"g. Nou . an. . 3. rime any thing to corrupt the mmde of any man, that hath toindge in 
canſe. | | | | 1 

Nowe if in a priuate cauſe, betwixt priuate perſons,ſuing but 

for priuate benefite and commoditie, and at one of their pet · 

ons per mercenarium Indicis officium, his aduerſaric muſt of ne · 

ceſſitie take ſuch an oathe touching matters (perhaps) of his 

owne fraude and lewdaeſle ; and to the diſcouering (oſten- 

times) of matters criminall and penal to himſelfe, or elſe mult 

looſe his ſuite, and bee condemned as conuicted, by his owne 

preſumed and implied confeſſion, and this both by the Canon 

and Ciuill lawes (being the Common lawe in both courtes, ofall 

other nations abroad in Chriſtendome: ) then in a pablcke cauſe 

mooued by the Iudge ex nobil: officio, where hee ſeeth by his diſe 

cretion and direction of lawes,good cauſe in equitie, ſor the pub. 

kke intereſt that the Church and Common wealth haue, that ſinnes 

be puniſhed and repreſſed; for diſcharge of his duetie according 

to the truſt tepoſed in him, and not ofmaliceor to pull any pri- 

uate benefire from the partie: how much more is it herein equal 

and neceſſarie, that an oath be miniſtred to ſuch preſumed delin. 

quent, for the diſcouetie ofthe whole trueth? or elſe if hee ſtub · 

burnely ſhall refuſe, that he bee holden (as in the other caſe a+ 

fore) pro confeſſo & conuicto? 75 | 

When an enemie of malice or for other ſiniſter reſpect 

doeth accuſe a man of a crime, indicnalue; and brings him there» 

upon into queſtion and great danger; if he cannot make ſuffi · 

cient proofes ſor his — by probable preſump- 

8 tions hath ſo touched him, as thereby hee . vnto the 
ge iuſtly to bee holden ſuſpected thereof: In this caſe, (by 
both the la wes aforeſaid) the Iudge is to giue an oath of Pargæ. 

tion to the ſuſpected perſon, touching that crime; whichit he 

ſhall refuſe, he is holden as conuicted ofit: whereby it may hap- 

Pon, that his aacuſeris more gratified and pleaſured, then by any 


10 4 0 proofes 
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ofes that him ſelfe could bring, or could otherwiſe procure, 
there not then much more equitie, hen the queſtion and en- 
guirie of the crime is ſtirred vp for a better purpoſe; and with- 
out any ſuch malitious acculer;that vpon like preſumptions and 
probabilities , the like oath ſhould be giuen and tendered by 
the /ndge,to ſuch ſuppoſed delinquent ? +> cs 
Can any man giue a ſound teaſon, why it ſhould ſeeme : 
equall, that when an enemie gaue the firſt occaſion, pars rea * 
ſhould then (vpon preſumptions) be vrged to take the oath, or * 
els tobe condemned of tlie crime; And that it ſhould not bee 
much more equitie for him to take it; when the Judge ( for his 
dueties ſake, and ſtirred vp by probable inducements) doeth 
originally call him into queſtion? | 
And when a man is preſſed with ſuch probabilitiesas the 
Iudge findeth to be ſufficient thereunto, hee is iuſtly put to his 
oath of clearing hunſelfe, if hee ſo canʒ and fothistendeth (in 
ſome lort)to his owne benefit. Is it not much more _ _ 
that ypon the like pre ſumptions appearing to the ue, hee 
ads that — cell-be — of the — with 
the pertinent circumſtances , aſwell for the publike benefitet 
fake ofthe common weale, as for his owne good, and eſcaping of 
puniſhment? + + 
Some may perhaps here aske , why the e. the 
Judge of Office ſhould bee more ptiuiledged in this behalfe, 
then when a crime is proceeded againſt, by an accaſer or party? 
For in the very beginning of the ſute, the 2 proceeding. ex 
-officio may require the oath of the ſuppoſed delinquent tou- 
ching both circumſtances and crime: but when hee proceedeth 
by way of accufation, albeit incourts Eccleſraſticalh the partie 
conuented may be exanined by oath vpon other matter of eir« 
'cumſtance, yet hee may not ſo be examined touching the very 
fact and crime, or any thing neerely or preſumptiuely tending 
thereunto; vntill by ſufficient preſumptions, the [ndge be indu- 
ced, to account him greatly to be holden ſuſpected. 
This quellion (almoſt) doeth anſwere it ſelſe: for when the 
Judge proceedeth by enquirie; before hee offer the oath to the 
partie, the preſumprions againſt the partie are knowen vnto 
the ludge: but when by way of accuſation, till the gocwſer haue 
« G 3 brought 


o 
. 


»Panormn, in e. 


40 An Apologie of certain 

broughtin ſuch proofes as hee can, they are not knowen vnto 

him. Beſides, the Accuſer doeth it of malice, or for reuenge, or 

for other ſatiſfaction of his owne priuate humour, forthe moſt 

part: But the ludge (by common entendement) doeth it of ſin- 

ceritie ofminde, and for the good of the common weale. 
Againe,*choſe that be conuicted ypon ſuch 8 

t 


per Ioquilitio-. vſually) puniſhed by ſome milder puniſhment, then when they 


tions, 
accuſat. 


ne. & c. inquifi- are conuicted vpon an accuſatiom: yea and in eccleſiaſlical courts 


ſometimes, not ſo much as puniſhedar all corporallj; but meanes 
onely of inducement to repentance. are vſed towards tliem. 

All which being A that which hath bene afore ſpo- 
ken of the equitie of Exqurrie ex officio, doe ſufficiently (I truſt) 
recommend both the generall equitie ofthe vſe of this aatb, and 
„ IP's tie of it in ſundry cauſes, and vpon divers 
occaſions, 

But the Treatiſowr,towards the very beginning of his diſſ 
ration againſt theſe oaths, ſurmiſeth; that in juſtification of the 
—— Ky rs _ vs be 5 

ſame is requiſite for the Enquirie, out 2 
fo whereof there is no proofe + and rd cuil 
mindes and corrupt con ne- 


ſo 
ſcrences of dangerous deſſemblers, and 
Ceſſarie for the gonernement oft — He 
that may penne his owne Commiſſion, will commonly make it 
large enough: and he that may be allowed to frame and tem- 
per his aduerſaties armour, is likely to make it thinue and ſleu- 
der inough. Were it then any maruell, though this man ſhould 
throug — ſuch chic decets ofhis owne fra- 
ming ? Tou are to vnderſtand, that by this worde che ſame, in 
this place vſed; Le vnderſtandeth general oathes for a man to dif 
coner all his thoughtes, wordes and deedes : whereofhe had ſpo- 
ken in the ſentence afore : and this is the falſe iſſue which (# 
the Epiſtle to the Reader) Ihaue noted to bee by him tendered: 
agaynſt which, if any reaſon wateriall had bene brought by 
him: yet it were bur *ux/s, chat is, fighting with his owne 
ſhadowe, and nothing touching any lawe or practiſe in this 


e. 

In = of retortion againſt ys ypon this obiection, he infer- 
reih lun all ach are init repraurd, who bunt praiſed and put i» 
1 9 vre 
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vre this generall varh „ where otherwiſe there was ſi proofe. 
But he may not thus cary away this later point which he inter- 


laceth, viz. that there is no lau full vſe of any defendants oath 
touching a matter criminall, where other ſufficient proofes may be 
had. For theſe abſurdities hereupon would followe: Firſt where 
no witneſſes are knowen to the ſudges atorchand(though they 
come in after the parties oath taken) that there a man by his 
owne periurie ſhould bee for euer cleared and acquited, and 
ſo ( without any puniſkmene or other worldly danger ) hee 
might heape one grieuous ſinne ypon another. Secondly that 
a mans owne ſingle oathe in his owne cauſe, yea and for his 
owne clearing ſhould bee as effectuall and powerfull, as any 
two * mens oathes (by Gods worde) are allowed to be, tou- * yidedehoe 
ching another mans fact, whether it tende to acquitall, or to —— 
— Thirdly it would thereof follow, that all oathes 

in cauſes e be of pan gatiom) and clearing onely,and 

none at all o 


rie. 

But the 7 — 5 himſelfe reaſoneth alſo in this his booke 
againſt all catbes for purgatiom : So that ypon the whole mat- 
ter, hee maketh all kindes of oathes by defendants touchin 
their owne offenſes or miſdemeanors to be ſimply yniuſt 
volawfull : The contrary whereof in both will (Itruſt)be proo- 
ued. Laſtly it would hereupon follow, that not onely Eccleſia- 

flicall Curtis, but (for auoyding like iniuſtice,)the Starre-cham - 
ber alſo ſhould be barred, from giuing an oath in any criminall 
cauſe to the defendant, where the matter may (perhaps) bee 
prooued by witneſſes. | 

But (I pray) howe can either the Court, or the proſecu- 
tour tell preciſely, what the witneſſes will or can prooue, when 
they cometodepoſe, by vertue of their oathes? For many a 
man when he is ſworne telleth another tale, then he did afore, 
when his tongue walked at libertie. 3 

Therefore (by this opinion) the Iudges for giuing the defen- 
dantſuch an 6x all olovs remaine — dan- 
ger to haue dealt vniuſily; vntill (by the euent of the ſute) ic 
might be diſcouered; that the matter ( indeede) coulde not bee 


dby witneſſes. 
haps | The 


— = 
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The Treatiſor,ia reſuting ex al ſurdo his own abſurd obiectiõ; 
bringeth in (by the way) that theſe general oathes world enforce 
. mentoaccuſe ibem ſelues to their publike ſhame, reproch,or condem- 
nation : and their naturallparents ie ereſt friends,and neereft neigh. 
bours :or elle for auoyding of ſuch miſchtefe and inconuenienct, 
to commit mo#t wilfull and damnable periurie: and the NVoteguube- 
rer ſayth it is vunatutall: which becauſe it will be (perhappes) 
applied allo to all oathes giuen euen in a particular criminall 
cauſe, and for that he thinketh this a matter very ablurde;there- 
fore itrequireth ſome briefe anſwere. 
When a man vpon ſome ſuch ſufficient inducement, as is ſpo· 
ken of in the ſecond part, is brought before a Magiſtrate (by ſpe- 
ciall Enquirie) vnto examination : his diſcouery againſt himſclfe 
or other, neither by Gods Lawe , nor yet by mans Lawe istaken 
for an accaſation vnnaturall; but a neceſſary confeſſion of trueth, 
whereby God is glorified, (in puniſbed, & the common wealth 
benefited, howſoeuer the partie ſuſteine thereby ſome touch in 
rEcdleſ.caq. his reputation. Be not ahamed (faith Eccieſiaſticus) to tell trueth 
vertrag. ag. for the good of thy ſaule: for there is a ſhame that bringeth /inne:and 


there is a ſhame that turneth a man to honour and grace: and there- 
» Tbidem ver. zo. fore, he*ſaierh afterward : Dos not gaineſay the trueth in anie the 
31. leaſt point : but be aſhamed of an untrueth,though it proceede from 
thine anne ignorance . Be not aſhamed to confeſſe thy ſame : and/tep 


not the conrſe of the floude , And therefore ( in ſuch reſpeR ) hee 
ought not to refuſe to take and performe his aathe; as more ful. 
ly (God willing) remaineth to be ſhewed hereafter. | 

Another obiectiõ he alſo maketh falling not vnaptly into this 
place, vi. that where loſſe of life, libertie, member of the badie, or 
good name may enſue, there the preſumption of periurie is great: and 
where it is ſo great, the ſentence of the ¶ Magiſtraie to ſuch 
an oathe, is grounded but vpon a meal and feeble foundation., $0 
that in this his prelumptiõ of periuric,he matcherh(withour any 
good reaſon) the danger of lofſe of good name, with danger of life, 
libertie,and limme. with better reaſon he mi 
of worldly goodes: and then by ne 


_— conſequence hee had ta- 
ken away the vſe of al oaths in euery ſubiect matter whatſoeuer, 
For who knoweth not, that for attaining riches and ſubſtance; 
mot worldly men, not onely doe willingly hazard their good 

names, 


Part.3z, proceedings in Courts Eceitſſaflicall. 49 
names, honeſties and reputation: but that many doe alſo appa- 
rantly aduenture (for them) their liberties, limwes, liues,-and 
ſoulcs ? Therefore, if for feare of pertarie, none oaths may be ten- 
dered, whereby a mans good name, may be queſtioned or impea- 
ched,much more then ought they not tobe; where a mans welch 
and ſubſtance (which molt men doe molt thirſt after) may be a- 
ny way thereby impaired, it is vpbraided as an affectiõ too come 
mon with all men: O cines cines, quæremda pecunia primum M vrtas 
oft nammat. Vertue, honeſtie, and good teputation, are eſteemed 
by many degrees, woorthie to come behind riches, and there- 
foreI anſwere, that where a crime is (in ſome ſorte) detected 
vnto the CMagiſtrate alreadie : the ption is more ſtrong, 
that moſt men being ſworne, will rather deliver a trueth, yea 
though it touch themſelues, or their 2 in repu- 
tation; then that by periuring themſe lues, they wil throwe both 
their owne bodies and ſoules into hell: Nemo preſumitur imme- 
mer ſalutis 2 lawe. In deed — Iuuge bath 

and le inducemenes againſt ſome ſpeciall perſon, 
ew is lke (in any cauſe whatſoeuer) to forſweare ace 1 
there (as was ſaid abbre)he ought to forbeare, to tender an oath, 
But it may not therefore bee made generall, as if no man at all 
ſhould be vrged to take an oath, for feare of being periured. Vet 
the Treatiſowr here doeth ſeeme to encline this way: in making 
& [entence 


an oath to bee oner feeble a foxndation, to ground a ſe 
2 ? if the partie conſeſſe againſt himſelſe that which is obie· 
= ; ſhall he be thought but to dallie, and to haue a longing to 
and 


uniſhed,ſo as the Judge may not ſafely take him at his word, 
giue ſentence againſt him ? If a priſoner arrained pleade 
T4 whatneedes either exidence,or Iarie to be vſed; Conſeſ 

off liquidiſſima probatio, & pluſqnam probatio. But if he denie i; 
yet if th i gina court Zegna, be to his pargariom 
alone ; he is not to be acquited without a competent number of 
G ators: neither yet is he for euer ſo to be cleared, by the 
Inages ſentencez but that euen after ſuch pargation; good proofes 
touching the very fat it ſelfe (ifany can be made) ate to be ad- 
mitted. which caſe happening,he is puniſhable both forthe fact 

it ſelfe, and for his perawie. | 

- But when the proceeding is by way of rTP 
| or 
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50 An Apologie of certaine cba. o. 
or for reformation : then albeit the defendant deny it, neuerthe- 
leſſe witneſſes or other proofes (if any may be had, either then 
or afterward) are to be vſed againſt him. And therefore in ſuch 
caſe as lawe alloweth ſentence to bee given vpon the defen. 
dants oath; yea or vpon indiciall confeſſion without oath ; it is no 
feeble, bur racher a moſt ſtrong foundation for the /adgeto build 


i The Note-gatherer no leſſe mifling the cuſhion and matter 
in iſſue, then the Treatiſowr; reaſoneth thus againſt oaths(which 
they call general, vnto all rhonghts,wordes and deeds : ) Her high. 
neſs (ſaieth he) hath oftentimes canſed to bee openty notified in the 
Starre-chamber, that her gracious meaning is not, to ſtarch into 
mens conſiences ; —.— the ſame ; but onely to extend the lame: 
pon crimes committed either in word or deed.Belike if a man keepe 
not his conſcience (as be calleth it) to himſelſe, but vſeth ſome 
exert word or deeds, hee will then (I hope) permit the partie de- 
fendant to boe interrogated byoath, (as in the Starre-chamber 
touching ſuch « crime. which if he will grant, let him, as 
as he thinketh to bee for his eaſe; exclaime ſtill, againſt all ſuch 
Ordinaries and Commiſſioners Eccleſiaſticall, as ſhall h to 
giue ſuch oath more generalh, or without any ground e. 
dent of 1 — — — for * Vie 
true imputations, will not touc or ptactiſe, that I 
haue heard of to bee vſed, ſince be F Maiefties ha raigne. 
Thus much for the equitie ofthe defendants oath in ſome mat- 
ters criminall; and in anſwere of obiectious, made agaynſt the 
conueniencie of it. 


CHAP. VL 
That oath; of men touching matters eable;criminall «nd 
 penall to themſelnesare vrged & temporal | 
nd by the lawes of this Realm, 7 Ne 


\ * 6 
Nee rim in all, a t maybe penal to a mans ſelfe: 
is ptactiſed by the courſe of the Lawes of this 
\Realme; and therefore this proceeding, is no 
Ay contrary or repugnant corrſe vnto them, | 
rr 
J 8 
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lg. proceedings in Courts Eccleſasſticall, S1 


of chis Realme; and a court of conſcience and equitie,to mode- 
rate, d , yiz.the exact rigour of lawe, 

Ia this court, though the proc edings for the moſt part)be mo- 
ued Ciniliter & 10 criminaliterʒ that is, not to any pablike puniſh- 
ment, but for the prixate intereſt of the partie: Ne leſſe, 
many bils of complaintes bee there put vp againſt defendants, 
wherein ſundry their lewd practiſes and miſdemeanors crimmell 
bee deduced and ſet foorth; and yet muſt thedefendant make 
perfice and particular anſwer thereto, vpon bis oath, | 

The fame courſe is obſerued in other courtes of the nature of 
Chaueoris, as in the {omrt of Requeſts, And ſomtimes further alſo, 
euen quando agitur crimimaliter ad pœnam parts : as is oftentimes 
obſerued in the Court ofthe Comnſellin the Marche: and princi. 
palttie of Wales, and before her Maieities ¶ omſelleftablithed in 
the Northparts. So that, to the intent of a defendants being vr= 
ged by oath (ſometimes) to diſcouer himſelſe ina matter cr 
nal it commeth to as much in theſe courtes, as is chalenged for 
ynlawful,in Courtes ec cleſiaſticall. For though in ſome ofthoſe 
aforeſayd 8 no puniſhment can be inflicted there- 
upon; yet either di ie ofthemſelues(if they be faultie) with 
ſbame and reproch to them; or elle periarie is enforced in them 
all; which is the maine inconuenience, that the Treatiſoar, and 
Note. gatherer doe afſigne,againſt ſuch oaths. 

There be ſundry conſiderations touching the court of Chan- 
cerie, which if we do attentiuely conſider, will argue vnto vs, the 
long vie and approbation of vrging defendants anſweres to bee 
made vpon their co por all at het yea though ſome matter of their 
ovvne crimes and diſhoneſtie, be therein d. 

It muſt needes be, that the Chanceris is the ancienteſt court of 
this Realme: becauſe frõ thence all originell writs & Commiſſions 
do come; wherupon the other courts do ground all their procee- 
dings, And yet by all probabilitie it is moſt likely, that as in ſun- 
dry other points of proceeding there, ſo in this behalf,they drew 
CY of the defendanes anſwere ypon oath, from the Ci- 
wilawe, For that Court being here in time and nature the firſt, 
could not take light from other Cartes of the Common love, but 
from ſome other, that was both aſore it and them. — 


| Or. inthe other Courtes (moſt vſuallie 
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52 An Apologie of certaine Chap. d. 
termed courtes of the Common lawe) are not put in vpon oath, 
Thirdly, the very worde of Cancellarmu and Cancellaria are La- 
tin wordes, that ate found to haue bene firſt vſed by the Cimll 
lawe, and did ſigniſie ſuch an aſſiſtant to the Sonerargne prince, 
or other ſupreme Judge, as for his wiledome and kill in lawe, 
was adioyned ynto him: and was ſo called, becauſe he did fir 
intra coſdem Cancellos cam Principe, in the ſame Tribunall ſeate 
or bench with him, and in his abſence determined matters for 
him and in his ſtead, and yet we read not this word of Cancellari. 
a in the ancient times of the Cinii law. that was practiſed whiles 
their Common wealth Rood yninuaded, by perpetuall Diflators & 
Emperors :nor till aboue 300. or 400. yeeresafter: about which 
times, and afore; this realme being wholy vader the Remane. 
dominion (as the chiefeſt part of the then knowen world alſo 
was) no doubt their language, but eſpecially their lawes, were 
here receiued. The Colonies and other townes built and 
inhabited here by the Rama ſouldiouis, and others; muſt 
needs ſpread that language very 
The old Britt or el language (at this day) aſter ſo ma- 
ny periods of times, viciffitude of Fortune, and mixture of other 
nations; retaine very many prouinciall Latine wordes, 
Martiallthe Poet, that writ in the times of Ueſpa/ien and of D. 
mitian Emperonrs,ſaieth thus of a Brittiſh woman. b 
Claulia caruleis cum fit Ruſſina Britams. 
Car queſo Latie pectora gentis habet ? | 
This woman is thought by many, to be the ſame, whom S. Pau 
ſalutes in the end of the Epiſtle tv the Rue. And againe the 
ſame Poet. | J 5 
Dieitur & nofFro; cantare Britannia verſus : which argu- 
eth che vſe and knowledge of the Latu tongue, to haue bene 
(chen) rifein this land. | | 
That the Cizillawe of the Romanes was then vſed here, their 
kiſtories mayteſtiſie. for they gaue their owne lawes to moſt of 
the Proxinces which they ſubdued, and permitted «»mydertg very 
few ofthem. Many of the ſame lawes were alſo taken vp and re- 
teined by the Saxon: euen vntill the Norma 
hither, & eſtabliſhed the cuſtomes of Normandie.And namely a- 
mongſt others, they retained til then the lawej al brethtẽ ſhould 
COIN $ Of participate 


Fart. 1. proceedings in Courts Eccleſiaſticall, 13 
participate alike, their Fathers inheritance. And we do * reade, Cie. n. i. 
that Trebatius an ancient Cini Lawyer, and often alleadged in 
the Pandefts (who liued in Iulia Ceſar: time, more then fourtic 
yeeres before Chrift) did remaine at Samærab rina in this Iland of 
Brytaine, Likewiſe afterward, the * very oracle of that Law - . Forexutus, 
milina Paulus Papmianus did profeſſe the lawe, and kept his Tri- 
bunall ſeate of Pretonſbip, at the citie of Yorke. 

Fourthly, that the Chancerie tooke this courſe & many points 
beſides from the Cixill la; is apparant, by the whole courſe of 
other proceedings there, viz. by the defendãts anſwer to the bil 
vpon his oath, and ſometimes to interrogatories : by the ſundrie 
iſſues that there may be tendred: by that terme, and whole ma- 
ner of publication of witneſſes depolitions : by examining witneſ · 
ſes ypon Iuterrogatories: by — $ in perpetnans 
rei memoriam: by the terme and vic of final decree, and manic 

other ſuch like points, much varying from the manner of com · 
mon Lawe, and iumping, almoſt wholy, with the Cina. And 
toconclude, this conſideration is thereby made more probable: 
for that in elder times, the Chancelbr: to theKings(for the moſt 
part) were Clergie men, whole ſtudie and profeſſion then, was 
the Ciailllawes , Therefore this vrging to put in anſwere vpon 
corporall oathes talen ( albeit the matter in ſome degree, hap- 
pen to bee criminal) being a ſpeciall practiſe in that chiefeſt 
Cet of Equitie ; can hardly be conſtrued to bee againſt equitie. 

and being in the originall temporal Court ofthe land, cannot bee 

contrary to the lawes of the ſame. and that Court 
being of fo great antiquitie and continuance; this anſwere by 
oath, can not be an abuſe ot corruption lately crept in; where- 
with the Treariſour ( without any ground) chargeth all thoſe 
Courts that haue received it. 
In the Court of Starre- chamber, the proceedings are againſt 
ctimes criminally mooued by way of Exquirie; though ( for the 
moſt parre)at { www . olicitation of ſome private par- 
tie grieued. namely againſt „ee 
rowts,and other ſundrie heinous miſdemeanours: againſt whi 
there lieth no copita/puniſhment,nor loſſe oflimme, by the c 
mon law, Yet is the defendant there, to anſwet vpon his corporal 


aube, not onely to the bill preferred againſt himʒ but to as many 
175 H 3 other 
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54 An Apologie of certaine Chap. 6. 
s other ( perhappes ſometimes euen croſſe) [nterrogetories, as the 
Countell of the plaintife ſhall deuiſe. 
But to this (I heare) it is replied by ſome, that there bee two 
maine differences betwixt the courſe there, and the proceedings 
ia a Court Eccieſſaſticall. The firſt, that none there is bound to tab: 
bi; oaths , but onely where there is an accuſation preferred againſt 
bim by an other: ſo as if he purge himſelfe lawfully , hee us to reconer 
dammages. Touching reconery of dammages (if by dammages be 
meant coſts and charges) theſe for the moſtparr be (ia this caſe) 
alſo giuen euen by the high (omiſſion, that is ſo much impug- 
ned. For (except it be immediately forthe } there is a 
partie bound to proſecute and Pay charges, ifche defendant bee 
moleſted without cauſe. But if ſuch dammages 1 terme 
them) bee recouerable in the Starrechamber; I thinke they are 
not very great: and where the matter is — — her 
es learned Counſe I am tolde there be no colts adiudged, 
though the defendant n tobe cleared. But if (in this. be- 
halfe) there were any nce; yet it makes no difference 
in the very point in handling: videlicet, that an oathe is there 
1 in a cauſe criminall and penal to him- 
{cl 


The other part of the replie (builded ypon an accaſationtbere 
preferred) is Edeede different from the courſe of Eccleſiaſtical 
g: but yet if there be equitie for it in the Starre- bam · 
ber, it doeth much more ſortiſie the giuing of ſuch an Oathe in 
Courts Eccleſiaſtical. For in theſe Courts, if there be an accnſer 
or any partie that informeth or promoteth; then the defendant 
is neuer exemmed by oathe ypon the very crime, For when a 
tie proſecuteth, who(as the law intendeth ) doth it for malice, 
reuenge, or ſome other particular reſpect; hee is notſomuch 
fauoured nor priuiledged in the as when the 
Iudge ex officio Nabil, euen for his duties ſake, and forthe pub- 
like commoditie of the common weale, doeth make the 1 


Ifthen it bee both equall and lawfull in the Steve. ebamber, 
at the proſecution euen of a primate perſon ( who may be inten. 
ded for the molt part, not to doe it of conſcience onely & zeale 
of luſtice, to haue vice puniſhed) to exemive the defendant vp- 
2 on 


8 
yy << - oo * 


. \* + 8. ? 4 2 . 2 
Y $.4 


Part.z, proceedings in Courts Ectleftatticall, 77 
on his oathe, for diſcouerie, ofte times, of faults and miſdemea- 
nours euen openly doone and committed, and ſo the more ea- 
fie to be prooued by witneſſes, and where the puniſhments ate 
viually corpor, 


alland otherwiſe farre more orieuous, then bee in- 
flcted in any Court Ecclefiaftical!; then howe can it in an Ex- 
cleſiaſticall court be thought vnreaſonable; whereas the office, du- 
tie, and charge laide vpon the judge, are ( by common entend- 
ment) the onely exciters and cauſes of proſecution : and where 
(ifit be an Ordmarie Court) canonicallpenance ( forthe refor- 
mation of the partie) is inflicted : And (if it be beforethe Com- 
miſſioners Eccleſiaſtical) neither their greateſt corporall paine is 
ſo grieuous,nor their fines ſodeepe? And yet many of the crimes 
are as heinous towards God, & as ſecretly and — commit- 


ted and plotted; as any crimes are, that bee e before 
their Leraſbps, in that moſt honourable and court of the 
Ftarre- chamber. 


The ſecond difference by ſome taken (in this behalf betwene 
theſe proceedings; I heare, is this: that iv the Starre. cha- 
ber a man is not drinen to anſwere diretlly tothe falt it ſelfe but one 
h to the circumit ances of the fate , as was m Trauſers caſe, 1 


a am certainely informed ( by choſe that haue better 
—— — then the Authour of 
theſe obiections and differences) that the practiſe of that Court 
is cleane otherwiſe, 

As for Traſſer: caſe , it was the felovie onely (a matter capital 
to him) that was ordered not to or him by Oathe. 
but touching the lewd acieit ſelſe, and of his other pra- 
Riſes about it, he was d (by oath) to anſwere them. So 
chat the reaſon „ eee 1) HDR 
ſtanding) remaineth ſtill vnſhaken. 

To this reaſon (as is noted elſewhere) the Treatifſonr alſoſ for 
his parte) doeth thus anſwere, viz. that the Sterre-chamber 
requireth anſwere to matter in falte, doone ether to the immrie 
of a prinate perſon, or Exrte to the m_ State : asif he would 
inſinuate, that Courtes Erclefiaftical vrged Oathes in farre 
more vnreaſonable caſes. Truely, ifthe iniurie reach to 


2 priuate perſon , without apy further offence or — 
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the impoſing of anie ſuch oathe by Ciaill or Canas la we, will not 
be iuſtified: and other then for anſwering matters in fact, doone 
to the breach of lawes, or to the offenſe of AlmightieGod, and 
conſequently to the hart of che publikz State; noue oathe is at a. 
ny time there exacted, 

Yea not onely in the Courts aboue named, but in al che other 
Courts of Record at Weſtminſter; I am credibly informed, that, 
time out of minde)it hath beene obſcrued, for the /n#dgesby cor 
porall oathe to examine any perſon; whome they had cauſeſ in diſ- 
cretion) to ſuſpect to haue dealt levedly, about any writ,returne, 
entrie of rule, pleading, or ſuch like matter (not being capital) 
touching their ſeuerall Courts. as namely Sheriſes, & their vnder 
Officers & Miniſters, Protonotaries, Philizars,Chirographers ke 
pers of Records or Rules, Clerkes, and ſometimes Conncelloxrs and 
eAttarnets, or the very partie: hauing ſuites, 8 

But becauſe the Commiſſion (as the Note. gatherer collecteth) 
Bindeth them preciſely to crimes Eccleſiaſtical law, 
and to according to the Eccleſiaſtical les of the Realme, 
and wot according to the : therefore(laith he) it in 4 frino- 
lone allegation, to ſay; ſuch a thing u vſed in the Starre-chamber, 
Chancerve , or the Benches © ergo the Eccleſiaſtical Commiſſion 
may do the like. | 

irſt, here hee calleth them Eccleſſaſtical loves 3 Realm. 
how then are they foreine, and ſtrangelares, and ſine wes of the 
Romiſh Cerberus, as the Treatiſom raucth ? Secondly, if Courtes 
Eccleſiaſtical may not deale according to temporal Lawes ; why 
doeth the Treatiſowr threaten them with premmnire, for that the 
policie of this Realmeknoweth no ſuch oaths, as he argueth? What? 
may they neither deale acrording to t all Lawes, nor yet in 
a different courſe from them? Thirdly, the antecedent is vntrue: 
for by that Commiſſion 5 the breach of foure Statue: be enqui- 
rable ahdpuniſhable: and the puniſhment alſo may bee * 
then Ecclefiatticall, as is prooued in the firſt parte . Laſtly, none 
that Rand in defence oftheſe oathes do drawe their reaſon onlie 
from the practiſe of temporal Courtes in that ſorte, as hee ſur- 
miſeth;but thus: Whatſoeuer the Eccleſiaſticall Laws do allow 
and require being not cantram nor repugnant to the O weenes 
prerogatine rojall , nor to the Lawes,Statntes and Cuſftomes of this 

| Realm 
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Part.. proteedingsinCourts Ecileſraſticall. 57 
Realme, that may be lawfully practiſed by Iudges Eccleſtafticall. 
But this oath is ſuch; by reaſon that ſundry remporall Courts (by 
lawe)holde the like courſe, and doe not prohibit it in courts Ec- 
cle/iafticall:ſothat,noc being ſo much as diuers courſes, they can 
not be contrary or repugnant:therefore theſe oathes are lawfull 
practiſed in Courts Eccleſiaſtical, or thus: That which is mſtrce 
and equitie in one court, cannot be vniuſt, vnequall, or crue Il, 
in another court, that is thereunto no leſſe authorized, then the 
firſt: but ſuch be theſe oathes, as appeareth by the practiſe ofthe 
afore ſayd temporall courts: therefore they are Jawfall and equall 
alſo in Eccleſiaſtical courtes. But for more particular and ful- 
ler wo 0 ofrhefe two minor propoſitions , I will ſpeake firlt of 
oathes preſcribed by ſfatuter: And in theſe, firſt of ſuch as be ta- 
ken in matters, that may onely bring dammage to the takers of 
ſuch oath : and then of oathes taken in matters both criminal 
and penall to the partie that takes them. 
By the * ſtatute of Wmncheſter, men within certaine yeeres of d 
age, are to be aſſeſſed, and alſo ſworne; to haue all ſuch aſſeſſed 
armour in their houſes, 
The hg widowes that haue dower of lands holden in chiefe Aeta 
off king; mult be ſworne, not to marry without the kings licence. "IN ELL 
By a ſtature ofking Edward the third, a taxe is ſer, what Ja- un 
bourers ſhall take: and they are thereby appointed to be ſworne, 1 
to doe thoſe labours, and to take no more then is allotted them: 
And that they ſhall not in ſommer depart, to ſerue in other pla- 
ces, then where they ſerued in winter. This oath is to be taken 
twiſe in a yeere: and if any of them refuſe to take it, hee is to be 
ſe nt to the ſtockes or gaole, till he will reforme himſelſe. 
Likewiſe by * another ſtatute after warde, all labourers and * 27. H. 17. 
ſetuants are appointed to be ſworne both to doe ſervice, and to 
take for the 412 to the ſtatutes: And if they reſuſe; 
they ſhall be ſet in the — (for three dayes) till they will 
agree to it; and if they doe not, from thence ſhalbe ſent to the 
common gaole. | 
The 5/berife hath power(by ſtatutr)to examine euery chooſer d. H. ca. 
ofa Knight for the Parliament, yponthe Euungelift how much 
he may diſpend by yeere. | 
Thoſe that ſhallꝰ go about to ſhippe ouer any woolles, and le 
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other 


8 1 . . 
* x A, = * + # F p _ 
2 + or » ee — 
TY 1 " — 2 Y 1 1 l * r > * . 
* a 4 - 1 9 o 1 e * KW — © 4 4 5 * * * , : * a l 7 % * 14 A . . * , # f i Sy n 
x 4 - "©. AS * LAS «4 » *** nne d \ : . r ee 15 
. „ 8 3 eien o [4 5 „ „ : N , ' » TEES v g 7 K 
4 5 => * 5 Ys * 3 | by "4 — N 9 
. 4 = yas „ 
% . . cx | „„ 


74 A. Apologie ef certaine ch. s. 
other merchandiſes, the Alaor of the Staple and Caſtumer ſhall 
make them take oazb; that they ſhall not keepe Staple of thoſe 
merchaudiſes on the other fide the Sea. 
t1r,H.94-33. Like wiſe, he chat ſhall ſhippe an horſe (to carry ouer Sea) 
muſt ſweare; that at the time of ſhipping him, and at that time 
he ſweatethzhe is fully purpoſed not to ſell him, but to haue hun 
for his vſe. 
By the ſtatute or awarde made at Kenelworth : all that had to 
doe(in that behalfe) were appointed to* ſweare vpon the holy Goſ- 
pels of God, that they ſhowld not takg renengement c. by occaſion of 
the commotion, 
Kst. lea. For the*value of merchandiſe brought in by tirangerr f they haue 
27.Ed.3.ca-6. not letterrof credence thereof, from their lordes or companies; they 
are to take an oath, 
+ 23. Eli.ca.6, The maiter,* owner, or ſhipper , is to gine true information by bis 
oath, concerning the burden ofhis ſhippe; to the intent the m- 
ney ont of every tunne allotted to Douer — be receined. 
All which oathes,though molt neceſſarie andequall;yer you 
ſee, howe they may bring great dammage and loſſe yato the 
artie. 
r Nowe touching oathes appointed by ſlatutes that may tend 
he and teach to make the partie diſcouer euen matter crimmall or 


* cr. H. 3. 


5$ratut.de Bon. to himſelfe: By the iſtatute of /nquiſition vpon Coroners,the 
— uns ot Enquirors ſhall make all the Bailifes ſweare , that they ſhallwell id 


res. nn 14. faithfully doe that which th ſhall haue in charge by the Km ard 

Ed, — bis Counſeill, and that they halconcedle r e i 
Their charge is not onely of miſdemeanors,of ¶ roneriʒ but 
alſo of concealements ofmurders and felonies, and letting ſuch 
eſcape, &c, done (happely) in default of a whole rowneſhip 
in proce and perhaps in default of the very Bailiſes patticu · 
larly, who be ſworne: and therefore criminallor penall to them, 

yet hy vertue of their oathes not tobe conceal | 

„lg fat.de * CAMaiors and Bailiſes in euery port (where merchants and ſhips 
mountains be)ſball take an oath of merchants and maſters of ſhippes going and 
nr returning; that they ſpall not doe any fraude againſt that ordinance 
touching money) in any point. By which oath, it ſeemeth they 
not onely are to promiſe not to doe it (for they are to take it at 
„ | thceirgomng ) but alſo that they haue not done it 1 — 
| cauſe 
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part.. proceedings in Courtes Eccleſtaſticall. 75 
becauſe they muſt take that oath alſo at their rering. And 
this being concerning fraude not to haue bene committed, tou- 
cheth matter of diſcoucring a mans owne turpirude & offence; 
beſides the penaltie due tothe ottender, | 
If bill or information bee put vp in any court of Recorde, a- 
gainſt a man, vpon the ſtatute of Liucries and Retemers (be- b. d. He- 
ing very cr-minall and penall to the offenders) after the Infor- 
mer hath taken oathe, that his complaint is rig l ful ( where by 
the way wee may ſee ſome vſe in theſe courtes, of that iara- 
mentun calumnie , which is required by the Crrilllawes, if it be 
demaunded by cither of the parties ) the defendant ſhall bee 
brought in, and put toauſwere to ſuch bill or billes, by ſuch in- 
on, eAnd the ſame Indges and exery of them in enery of 
the ſayde Comrts ſhall haue power in their ſencrall Inriſdiftrons, to 
examine all perſons defendants and enery of them, vppon ſuch 
information; and to indge him or them conuilt or attainted, 4 
by fach examination, as by triall, as the caſe requireth after the diſe 
eretion of the Indges, | 
Vpon * complaint by any touching periurie, and certified by 411. H. u 
Inftice of Peace wnto the lorde cams mp it was enacted in 
the time of King Henry the ſeuenth, that the partie complained 
of, might bee to come afore the Chancelour and Trea- 
ſourer of England,the chiefe Inflice of either Bench, and Clerks 
of the Rolles for the time being: and they had full power and a- 
| thorni-, bytheir diſcretion to examine him of all * bill of 
| complaim; _ their diſcretion , to puniſh ſuch , as by er- 
| amination ſhould bee found offendours , afwel[_in perinrie , ar in 
other offences, vi x. in maintenance im bracerie, or corruption in any 
er, & e. 
115 the ſayde Kings dayes, a ſlatute was afterwarde made, 
| againſt Retemers; whereby Iuſtices at therr Seſtions of Peace, 1 15. H. en 10 
were amthorized to examine all ſuch by their diſcretion , as they 
ſhould thinks to bee ſufefted of any Reteinonr : and their Certi- 
ficate into the Kings Bench, againft any examined and found 
fanttie, was again? ſuch as a conviftion; and ag ainft others , as 


| 
| 
| 


an [nditement, 


The ſame * ſtatute alſo giveth authoritie to divers great per- Ibiten. 
ſons, to examine defendants informed againſt for certaine offen- 
42 12 
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Co As Apologie f certain: Chap.s. 
ſes and breach of Statutes; as well by oath as otherwiſe, by their 
diſcretion, and to adiudge, &c. 
} Wi ne Likewiſe authoritie is giuen by *two ſeueral ſtatutes, vnto cer- 
14 21.8.c2.12 raine great officers of the kingdome, Lordes &c, to call ſuch grie- 
1. ne, uns olfen lers (as there be named) vpon bill or information : and 
them, and others (by their diſcretions, by whom the trueth may be | 
i men) to examine. | 1: 
| 8. That this examination is by 4 corperall oath taken, the conti- 
1 nuall cuſtome in that honorable court ef Stare. chamber obſer- 
| ued, doeth ſhewe; for the breach of the ſayd ſtatutes is there to 
1 be puniſhed. And if examination were not ſo to be taken for the 
parties owne oath; then coulde it not ſo bee vnderſtoode of the 
witneſſes For the word examine, is — vſed for them 
» Brooke tit ex · all. And * Broke in his Abridgement doth teſtifie, that exami- 
f 1 9 amnz.00.3*- nation ſpoken of in lawe, is vpon oathe, th 
9 3 24,H.8,ca6, Ifa Vintener ſhall refuſe to ſell his wine in groſſe (without iuſt 
1 cauſe) vnto ſuch as offereth him the ſet price thereof tn ready money, 
| 1 i he ſhall for feite as much, as the price of the wine, Such vintener alſo 
WI. | may (at the diſcretion of any Officer there named) be put to affirme 
. and depoſe v pon his bodily oath, what, and home much quantitie, and 
. ſortet of wines hee ſhall haue; and whether hee keepeth them to ſell by 
gd « retaile or in graſſe. and if after ſuch afſrmance of intent to re- 
taile them, hee ſball ſell any of them in groſſe ; hee far fertes the don. 
41 ble value. 
i # 434.8,ca4 By a ſtatute of ! Bankrupts; the lordes there named, may (upon 
| . relation to them giuen) call any perſon , ſuſpected to conceale ſuch 
* offenders goods and may examine them by their oathes , and other- 
_— wayes (as in diſcretion they ſhall thinks mecte) : the ſpecialtie, 
15 certaintie true declaration and knowledge of ſuch offenders goods, 
1 or lebts. owing to him. Aud if he ſhewe not the whole trueth A, af- 
S's ter prooned by witneſſes, &c. then he forfeiteth double the goods con- 


YN I. Rü. ca. y. ccaled. The like authority is allo giuen tocertaine Commiſſioners, 


| at to be appointed (by vertue of a later ſtatute) to tender an oath, | 
| 44 But in this later, the double penaltie runnes againſt him; /fei- | 
os. ther bee doe not vpon his oath diſcloſe the whole tructh, or ſhall 
| 1. denie to ſweare. | | 
7 *5.Elzcat. '* The oath of Supremacie or obedience is a neceſſarie oathto 
FF be taken by ſuch, as the L. Chancelvar (hall thinke fit ex officio 
ail to 
* 
Jt: * 
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Part. 3. proceedings in Courts Eceleſtaiticall, Or 
to haue it tendered ynto, Vet ifthe party caryinga contrary per- 
ſwaſion ſhall refuſeir, it becomes very criminall, and penal vnto 


him. 


luſion, and couin vſed in conueyances by fugitiues ouer the (ea, 
which fraue, &. are there affirmed to be thmgs deteſted and ab- 
borred by all good lawes ; may by Commiſſioners appointed, or by the 
Barons of the Exchequer ; be examined vyon their corporall oathes; 
to open and declare plainely the very trueth , to ſuch Interregato- 
ries , 4s ſhallbee miniſtred unto them touching the premiſſes , nd 
the circumſtances and dependances of the ſame: vpon paine ( if tuey 
ſhall refuſe) to looſe ſuch a fine and fines for the ſarde contempt; as ſhall 
be aſſeſſed by ſucb, before whome ſuch examination ſhoulde be made. 
In which (as in the other Statutes mentioned) it is euident; by 
how many wayes it may happen, that ſuch oathes ſhall tend to 
the vrging of them to diſcoucr matters criminall and penall to 
theraſeiues, that are appointed to take them. And the foure 
laſt alledged, concerneoathes giuen; where neither bill, nor yet 
information is preferred againſt the parties examined: and there- 
fore to be tendered, more then ex mero officio. 

la matters that may induce dammage to him that ſweareth; 
there be ſundtie examples at the Common la we; one, or two 


Such * as be ſuppoſed to be parties and prixy to the frande, col. * 13-Elir.ca.z. 


may ſuffice. 1f* a woman conertbaron ( being to acknowledge a: v. a5. xd i. al 


fe) it be doubted, whether ſhe be 21. yeeres of age or no,ſhe ſhall be 44. 


examined vpon her oathe. 


In an atlion of detinue of goods ſuppoſed to be delinered in Fleet- 'P.3.Hen,6.z8, 


were delinered. An 


ſtreate, the Plaintife was examined, where they 


* obligation bare date inthe Conntie of Lincolne , and a Scrineners H. 3. fl.. jo. 


name was put toit that remained in London; herenpon the Plamtife 
was examined, where the obligation was made. Beſides the dam- 
magehereof; the circumſtances of this, might be ſuch;as might 
haue vrged him todiſcouer(perhaps)a forgerie. 
It isa commõ practiſe in this land, ſtraitly to examine perſons 
holden ſuſpected of ſome crime or offence, and tovrge their an- 
ſwers; or elſe the Magiſtrate will and muſt needes holde them, 
greatly & violently to be ſuſpected, & litle leſſe then conuicted. 
If an vnlikely perſon (but ſuſpected at large) be found in a priuie 
ſearch;or ſtayed, as he paſſeth, and be brought before a [witice of 
17 peace 
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e or higher Officer: is he not ſtraitly thereupon to be exami- 
— ofhis — of life, trade, and place of abode &c, 
which may importe Rogarrie, that is both criminall and very pe- 
val to him, if he be ſuch an one in deede, and ſhall chooſe ra- 
ther to endure the penaltie of la we, then to lye before God and 
his Magiſtrate! If to this it be anſwered, that ſuch exammari. 
on is wichout oath; Ireplye, that this is but as it happeneth: but 
admit it ſo be, yet the matter is hereby nothing holpen. For as 
to this purpoſe , of being vrged to diſcouer him ſelſe (which 
theſe men call accaſmg in a matter criminal & penal, it comes all 
to one paſſe: becauſe he muſt either holde his peace altogether, 
or confeſſe the truth plainly (both which may bring him to pu- 
niſhment)or elſe he inuſtlie, whereby he grieuouſſy offendeth 
God, though not in ſo high degree(indeede)as in periurie. neuer- 
theleſſe this bond of not ſaying vntruely before a Magiſtrate 
muſt needes be counted, a kinde of canſative vrging of a man 
(that hath any conſcience) ro-diſcouer matter of crime againſt 
himſelfe, ifhe be guiltie in deede, ofthat Which is asked of him, 

If a Sherife, Stewarde of Liberties, Recue, Bedell of Strayet and 
wayues, rentgatherer ſheepe- Reene, Baylife, Baylife of hubandry, 
or other accountant tothe Prince, or any great Lorde, be vrged 
by their ¶ Auditour to giue vp their account vpon their oathes, 
as is vſually done: doeth not this (in cafe they haue done neg. 
ligently,or decenfully)tend to bewray,or{if ye 83 them 
ſelues, in a matter 1gnominiows to chemſelues, and in it ſelſe cri- 
minall? 

The Treatiſoum himſelfe, though he bend moſt of his ord;- 
ance againſt this point; yet when he had more exactly a little 
waded into, and weyed the matter; ſeemeth but onely to finde 
fault with ſifting generally (by oath Jof al ment thong het, wordi and 
deedes, and eſpecrally (ſayth he in another place ) matters, of life 
and death: which his les if he will not waive and relinquiſh; 
there is none (I thinke) in this Realme, that will impugne that 
his aſſertion, either by colour of lare, or by rigour ofprattiſe, 

For cuen at the common lawe, oathesin matters criminal and 
penall to the parties, bee oftentimes weceſſarvhy to bee taken, 
when they are enioyned, For if 4 man ſur an of mar- 


der againſt another ; who will bee tryed by bartaile, the _—_ 


e 
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part. 3. proceedings in Courts Eccleſtafticall, 637 
der that is appealed ; mult (before the battaile ) holding his ad- 
werſarieby the band, ſolemmely ſwcare thus : Heare this, you whome 
[ holde by the hand, who call your ſelfe by ſuch a name; ¶ haue not 
felonionſly murdered your father, &. ſo belpe mee God and all 


Saints, 


Of Oathes miniſtred at the Common la we, tending tothe diſ- 
couetie of matter criminal and penal to the partie himſelfe ; I 
finde theſe examples. One * ſworne of a [nrie , did after departe 

om hy fellowes, In the meane time an other was ſworne in his 
roome. But when the firſt returned , hee was by the [ndger ex = 
examined , pw his books oathe ; whether hee had talked with the 
— defendant or beene in his company, fnce he was ſworne . This (if he 
had confeſſed it) as it is an offence, ſo had it beene v vne | 
to him. Nenertheleſſe for hs apparant faultof departure , hee was \_ 
committed and fined. 1 I 4 

In an action of Formedon , the tenant of WAS 17. H. al 
to confeſſe the hor the demandant by conin , and was t — N 
examined by the Judges; and the conin being thereby founde ; it was 
decreed there ſhould be no indgement and & be ſhould be puniſhed, 
by their diſcretion, 

A woman branght an appeale for the death of her huband, but 1 p.. H. f. i. 
ſu it was ſuppoſed) — name then ſhe had in very deede © vp- 
on which conn , ſhe ſhould haue beene fined , and thereupon ſbe was 


examined, 

eA' [arieafier they were gone together, were ſuppoſed to haue : H. 55. H. 
receined a letter on the behalfe of the defenden : which in lau is ſaid Hen 
tobe a grienons fault, and it is tobe grienonſly fined : yet all the Iu- nu. 
rourewere thereapon examined vpon t heir oathes, 
eA * Sherife returned, that certaine wizeſſes , who ſhowld hane 'M.35H.6.. 
appeared, were dead: whereof it was defired, he might be examined, 
becanſe the returne was razed and two of the witneſſes were ſaideto 
be aline , whereof one was then in the Hall, and had bus remaining in 
the Coumtrey. Wherenpon the Sherife was examined , which Priſot 
enformed : amd hee depoſed, that the returne was made by a Clearke, 
and neither by him, nor by bis V ndev-ſherife:and that be knew two of 
thewitneſſes were lining. Now if he could not (with a good con- 
ſcience) thus haue cleared himſelfe vpon his oathe; had not 


this crime of rade and falſe retwrne , beene vetie _ 


rM, | 
— 


* 5 * 1 9. 9 *, \ 
3 4s W A i * v 
bY _ 


64 U Apologie F certaine Chap.s, 
and ſhamefull ynto him, being ſo directly contrary to honeſtic 
and to his oath,raken at the entrance into his office ? 
1H.1o.-Ed 4.16, And it mas at another time) the opimon of the whole conrt;ifthe 
parties in 4 cauſe had then had a day in conrte;that they —_— haue 
examined them, tauc hing their couin and lemd pracliſe, tending to ae- 
feate another mam, of hus lam ſull acli . 
They haue a certaine culſome in Landon, and it is allowed for 
»Brookericley good by the Common lame of the Realme: That if the de fendant 
thinks the plaintife haue made a falſe declaration m an al lion of 
debt; be may defire to haue the plaintrfe ſworne to the tructh of his 
declaration, and ſhall hane it. If the plaintife ſweare,the defendant is 
condemned. and if the plaintife refuſe, be is barred, And may not 
this delation of ſuch deciſorie oath,occafion,and (canſatiueiy) vrge 
the plaintife (ſometimes) to diſcouer himſelſe to haue demaun- 
deda debt not due, which is diſboneſtie and uminſtice: or (per- 
- haps)induce him to periurie, partly for filthie lucres ſake, & part- 
ly that he may not ſeemeto haue diſhoneſtly demaunded, what 
was not due vnto him? ifthen. a priuate perſon, neuerthelefle 
may ſodeferrean oath, but in a priuate money matter : how 
much more may a magiſtrate in a pablikg crime, theſe doubts and 
perils notwithſtanding ? "104% 

And the like deciſorie oather be not onely receiuedin that Ci- 
tie alone, but alſo at the common lawe. For * when the defendant 
deſires, that the plaintife may be exammed,or ſworne, this is peremp- 
torie to the plaintife in this pount. and ſo is the wager of lawe, ex par- 
te defendentis. 

In an action of *detinue brought againit a Deane, ſor a cheſt ſealed 
with certaine golde, fulner and Charters in it as being delinered to bis 
predeceſſonr; the Deane tendered his law(thatis his oath)quodnon 
detinet: and the opinion of the court was; that he ſbould haus it. Now 
who ſeeth not, howe many wayes, this courſe may no leſſe in- 
duce men ynto periuric ? For doeth not common experience 
teach vs, howe readily , for a trifling piece of gaine,tradeſmen 
in buying and ſelling will ſweare falſely, or els cautelouſſy, 
which is all one fault before God: yea when as no ſuch matier 
is required, or exſpected at their hands? therefore howe much 
more ſtrongly may perimrie bee feared , in a matter of good 
weight; eſpecially when men by the vexation and ſute of their 

aduerſaries 
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furt. 3. procetaings in Cuurtes Eccleſiaſtical, , 
aduerſaries are whetted on, and where as, they hauing (a 
while) ſtoode in deniallʒ their credirs — ooo | 
otherwiſe be called in queſtion , and ſeeme to be impayred? 
And yet this danger that periwrie may perhaps enſue, is no ſuffi- 
cientreaſon to change the common lawe, inthis behalſe. Howe 
22 _ of the 2 — ore 1 — are 
chiefly grounded vpon perill of periurte; wh e ſaith) is 
likely e man will Aline” tber then haue his good name and 
honeſtie brought into queſtion, and hazarded? 

Ihaue alſo credibly heard, that in the time of that Reuerend 
Iudge Dyer, the court of Common pleas, examined certaine by 
their corporall oathes, touching a very lewde plat layde by ſome 
of them: and the names of the dealers pro & comra, in that 
cauſe, were ( as I remember ) Grexill, Pye, and Hockam,which 
being ſo found out, was condignely alſs puniſhed in ſome of 
the offendours, both by perpetuall e, and with other 
puniſhment, | | 


CHAP. VII. 


l are conteyned anſweres to ſuch obieflions and reaſons, 
as bee made for proofe of a contrarietie or re '7; 
theſe oathes, D lawes, or Cala, of thi 
Realme; and a Replie to the Treatiſors anſweres , made 
onto certaine obreftions, Ar. likely to be made, in In- 
flification of this kinde of oath by the temporall lawer, 
N this Ch I purpoſe ( God willing) to 
anſwere thole poynts, which by the Treatiſour 
or Note-gatherer are brought, to perſwade;that 
ſuch oth ( as here we handle) is either plaine - 
ly impugned,or cloſely comtraryedby the lawes 


0 temporall of this Realme, 
Vnder this conſideration doe fall certaine bare 


7 
about this matter; their reaſans for this aſſertion, and their a- 


ſweresto ſuch ob iettiaus, as are by them ſuppoſed may be made, 
in defenſe of this kinde of oath. | | | 
Among their bere ation; about this matter, I recken 
ſome things, which they imagine to be ſayde or practiſed, by 
x 


eſfiaſtical 


n 
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cleſcaſticall Courtes or perſons : and that which they af. 
— common lame ether holdeth or practiſeth on he one 
fide; or cls on the other fide forbeareth to put in vie, in this 
behalfe. 

To the poynt of practiſe by perſons and Courtes Eccleſiaſti. 
call: are referred thoſe the Treatiſours imputations; u hereby he 
ſurmiſeth generall oathes , forall a mansihoughrs, wordes, 
and workes , to bee miniſt:ed by them: and chat van the Ec- 
cle/iaſticall Judges onely iealonſie and ſuſpition, without any other 
lawfall inducement precedent . Like wiſe that it is rendered in 
matters tending to loſſe of life or of limme. All which I haue 
elſe-where ſhewed, to bee very vntrue, and ſlinderous. Hither 
alſo is to be reduced another ſpeech of.the Treatiſears: for 
whereasthe defenders of this oath doe afhrine it, as it is practi- 
ſed( but not in ſucha carholike or vninerſallmaner,as he ſporteth 
himſelfe at) tobe warranted by the temporalllawes: he faith; that 
this is foule ſclander both to oui leres, and to the Iuflice of our 
land. 


The trueth or falſchoode of which his fol: ſaying, wall 
appeare; vpon peruſall of the next precedent, of this, and of the 
next Chapters following. And ſo will alſo theſe other his ſpee- 
ches to like purpoſe, vz. where hee calleth it, an alien bere- 
rofore entruded , as a troubleſome gheſt into the houſe of our com- 
mon wealth, And where he ſaith, that as Sir Miliam Thorpe, by his 
corrupt dealing, ſo much as in him lay, had broken the oath which the 
king i bownd to keepe towards his people: ſo the eccleſiaſtical Indges 
prattiſing in their Courts and tribwnall ſeates, the ſelfe ſame vniuſt 
and unlawful maner of proceedings, agam#t the kings people;comlde 
not eſcape the ſenere ſentence of lame pronouncing them Hose but- 
chert, and violatours of the bing. and mninrions dealers ag aynſt his 
Regalitie, crowne,and kingdame; and ſo conſequently, Cc. in a Pra- 
munire. 

BZBut for any teſtimonie of this corrupt dealing of Sir Willians 
Thorpe: ( which here hee ſpeaketh of) or of his breaking of the 
kings 04th , and fo ſeuere ſentence of lavepaſled in chat reſpect 
againſt his batcherie and violation of the kings Regalitie dc. 
though I haue ſought for it, yet can I not fiade; neither doth the 


« .Treatifonr 
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Part.3;  procetaingtinConrts Ecelefiaſticall, op 
'Treatiſonr giue vs any ditection for it, His meaning herein 
(though couered with ſlye wordes ) is eaſie to bee diſcerned; 
through his vizard, For if the oath were made by the king 
onely, how could it bee broken by Thorpe, and the king bee vn- 
| ' blameable ? for no man is hmphe bound (by oath) to performe 
| other mens integrities. and ſeeing hee chargeth eccleſiaſticall 
Indges, with the ſelfe ſame vminſt and vm maner of procee= 
ding : though his concluſion (drawen from the likeneſſe be- 
twix: theſe caſes) be onely this, videlicet, that they are thereb 
fallen into Premwnire : yet his very meaning, and what conc 
en was by him meant to haue followed thereon, by the former 
part of the compariſon, is made apparant, videlicrt, a couert, 
diſloyall, and moſt lewde charge; as if ſome now had no leſſe 
broken the oath which they haue taken, howbeit procured or 
induced thereunto, by [ndges and Courtes recleſiaſticall . But if 
ſuch Ecclefiafticall Iudges haue neither indeuoured any ſuch 
breach; neither yet their prattiſe of the oathe by him here con- 
demned, bee impugned by any lare; then can it not bee auoi- 
ded, but that the Treatiſoxr (in very deede) had ſuch an yn- 
b and flaunderous purpoſe and reach, in his words afore- 
d. | 
by, To the ſecond degree of their bare affirmations, ſuch 
ches of Temporall Courts praftiſe, or forbearing to prattiſe(as theſe 
following bee) doe belong, videlicer, that ſuch a generalloathe or 
ſuch 5 ex officio, was neuer offered nor taken; fer you may per- 
ceiuc, he is not reſolued throughly; whether of theſe two hee 
had beſt infiſt ypon, or take for his iſſue: And that, the common 
lawerhane ener reiefted and impugned it. Likewiſe, that it was 
neuer put in vre by any Cinill Magiſtrate of the land, but as tt is crr- 
rupth crept m amongſt other abuſes, by the ſmiſter prattiſes and pre- 
tenſes of the Romiſh Prelates and Clergie-men. which aſſeuerati- 
on, as it is(in that part) yoyd of all likelyhood,where it is ſurmi- 
ſed that the practiſer pretenſe of Clergie-men, did firſt ſhoulder 
this oath into Ciuſſor Temporal Courts: ſo is it yet, an implied 
kind of confeſſion; that it 1s not ſuch an Alien to the Cimillpolicie 
ofthe Reulme, not by it wholic reied ed & impugned as in his tra- 
tiſe he beareth vs ſtrange lie in hand. Beſides (hat, ſuch implicavion 
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61 An Apologie of certaine . Chan. x. 
at it Was newer t ſed here to makg men accuſe themſelues : for 
— accuſing he — giuing of oaths to — emf, 
diſcouerie of ſome their owne offences, Laſtly, that where oe 
of life, libertie, or good name may enſue; the Common law bath for- 
borne oathes. As for loſſe of life, it is yeelded to be true, which 
he here ſaith : but not ſo, for the _ * — * or Grace 
ber (being a Temporallor Cimill Court) impoſeth vathes, where 
— may and docth follow for puniſhment; and where 
libertie is reſtrained moſt often by impriſonment, and ſometimes 

alſo by baniſhment, 

Vnto the other head of their bare affirmations,which is, what 
the Common lame holdeth, in this behalfe: ſuch of their ſpeaches 
as theſe following, doe appertaine, videlicet, to giue oath (they 
meane to the defendants) incanſes of life and death, is contrari: 
to the Iuſtice of the lande. This, albeit, it no way impugne any 
practiſe Eccleſtaſficall: yet is it flat Py — to the Vote. ga- 
therers aſſertion, ſpoken ynto in the ſecond part. Agayne, that 
the Common lawes haus not appeynted an oath to bee uſed, but accor- 
ding to the right inſftution —_— and that mm canſes capitall or cri- 
minall, theſe lawes neither vrge by oath, nor force by torment, a thing 
moſt cruell and barbarow, and therefore agaynſt torturing, he 
leageth maſter Forteſcae in his booke De — u legum Anglie, 
It is wholie beſides my purpoſe either toauow or 2 here, 
the courſe of finding out trueth by tortareʒ yet much might on 
both ſides (probablie) bee ſayd — nh reaſon, and alſo 
by graue authoritie. 

That the defendants oath in cauſes capital, neither is vſed 
nor allowed by the lawes of this 1 yeeld vnto him, 
as afore I haue ſayd; but for torture, let me neuertheleſſe put him 
in minde chat it may perhaps be thought of very hard, to haue it 
thus affirmed; that the torturing of ſuppoſed Capital offenders, 
not only vſed in Campes, but alſo (within the Afarches & prin- 
cipalitie of Wales)euen in time of peace, well warranted by her 
Maioſties inſiruftions, and hy Act of Parliament, & in the Tower 
of Landon for matters of treaſon: ſhould all of them be accounted 
abſolutely contrary to laue; or (which is more) to bee comrſes moſt 


cruell and barbarou, 


The other poynt thereof, which is of not vrging a —_—_— 
1 
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part. 3. proceedings in Courts EcclefiaHicall, 69 
by oatbe in any cauſe criminal; is the maine point here trauerſed 
bet wirt vs; and therefore may not be caried ihus away by him, 
| per petitionem prencipy, without ſome ſound reaſon, 
All theſe aforeſayde ſpeaches I doe muſter amongſt their 
| bare affirmations ; and haue the longer ſtoode ypon them, be- 
cauſe themſelues doe not ſo much as aflaie or yndertake to 
prooue molt of thẽ, by any colourable argument or authoritie: 
& for that the reaſons, which they tacke on, vnto ſome of them, 
doe not hang together by any conſequence ; and for that diuers 
of them might bee granted, withour any detriment tothe cauſe 
, Which wee defend. for they be but voluntarie ſpeaches, let ſlip 
| atrandome, this therefore commeth vnder his miſtaking of the 
true iſſue. yet they be ſuch, as ſeemed not ynmeete to bee men- 
tioned; leaſt (i the eAmthor of them doc happilie holde them 
for ſound reaſons) hee ſhould complaine to haue a piece of 
wrong offered vntohim, for that all his booke was not ſpoken 
vnto, and anſwered. 
Next doe follow thoſe their reaſons to be diſcuſſed, which 
22 take from the /awes of this Realme. and firſt concernin 
ſuch of them, as be made out of Statutes; and afterward we wil 
come to their booke caſes. That which hee ſpeaketh of Mag- 
na charta albeit he handle it laſt, yet for the ancientie, ſeemeth to 
deſerue the firſt ranke. he auouchethno particular part thereof: 
but taking (a graunted) a contrarietie (belike in his opinion) 
not trauerſable, to be betwixt proceeding by this aath, and the 
ſayd Stature; he one ly (in high wordes) telleth vs, of a moſt init 
e eee e. led ue, erer 
infringers of that Charter. If 1 geſſe what poynt thereof 
it is, which hee intendeth to bee ſo contrary to theſe oathes ; I 
would take the nineteenth chapter thereof (if any) to bee meant: 
both becauſe putting to an oathe is there mentioned; and fox that 
I haue heard it (to like purpoſe) alleaged by ſome other, How- 
beit the Treaiſaa hauing farre better inſight (as ſeemeth) in 
lawe, then hee that ſo eto it; thought good to skippe it 
ouer, without all allegation; for feare it would not ſo wel helpe 
his turne. The wordes are theſe, videlicet, No —— Magu charts, 
bencefeorth put any man to his open lave, nor to an oaths, von las- 
K 7 owne 
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owne bare ſaying : withont fantb / all witneſſes, broug ht in for the 


ſame , 1 mult confeſle, that theſe wordes are ſome thing too 


obſcure and darke for mee to vnderſtand, what is poſtiuely and 

reciſelie meant by them. and ſo much the rather, becauſe I 
—— not the vſage afore that time; which( thereby) was ment 
to be remedied : except I ſhould coniecture, that the bare ſay- 
ing (there) ſpoken of; is to bee referred to the man, that taketh 
the orb, and not to the Bauliſe: and then would it ſeeme to e- 
ſtabliſh that practiſe, which is vſed in waging of lame with two 
or more witneſſes or handes, concurring with his 0arh that ſwea- 
reth, 

Hou ſoeuer it be (in verie deed) tobe vnderſtood; it is ea- 
fie inough to gather, what can not be meant by it. Firſt there. 
fore, it cannot any way be extendedto proceedings and courtes 
Eceleſiaticall, for whatſoeuer is in that Stature graunted, after 
confirmation of the Churches liberties (except it bee otherwiſe 

lainely expreſſed) is referred to Conrres and matters 7 emporall: 
1 which and cauſes eccleſſaſlical ( as is noted afore) 
there was made both in thoſe times, and alſo long after; a plaine 
ſeuerance and diſtinction, in the groundes of theit ſeuerall au- 
thorities, and iuriſdictiant. ſo that the one was called the Kings 
Court, and the other a Spirituall, or Court Chriftian, and there- 
fore as nothing was in that Charter ane we — but confir- 
med onely, vnto the Churchef England: ſo is it to be iudged on 
all handes, that the Hg would not make lawes there, to re- 
ſtraine the courſes of proceeding eccleſiaſtical; becauſe it could 
not be without diſanulling and reuoking of that which imme- 
diately afore (cuen by the ſame Ale) hee had firſt of all confir- 


.med ynto them, | 


* Secondly, a Bailife onely,isthere mentioned, which ſhou!d 
put or not put a man to hu — which cannot well and properlie 
be vnde1{t>odof any, but of ſome officer temporal. | 
Thirdly,theſe wordes are no way appliable, to the practiſe of 
courtcs ecclefiaſticall: for albeit vnder the name of Baihfean Or- 
dinarie might be vnderſtood (which were very harſh, infomuch 
as a Bailife is but a Reeue of a Baile or Libertie) yct is it not hol- 
den by anylawe eccleſiaſtical; that vpon an Ordinaries owne ba! e 
5 1 ſaying, 
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pert. 3. proceedings in Courts Eceleſiafticall, 77 
ſajing , whether he haue witneſer after to bet produced or nor; 
| aman may bee put to an earth, for there mult bee ſome better 
| matter of inducement, to open way to the enguirie, where- 
upon the oarh enſucth, | | X 
Laſtly, this ſtatute will rather hurt, then lielpe forward theſe 
mens purpoſes, it an Ordinarie might here be vndeiſtood by a 
Baylife. becauſe (if Iconceiue the matter aright ) by this is in- 
lyed; that ſo an Ordmarie be able to bring in good witneſſes; 
he may then vpon his bare ſaying put a man to 2 open laue, or to 
an 04th, But hereupon would tollowe, that Criminallproſecution 
without ay acciſer or other partie, and ſoex officio mero; yea 
and without any preſentment too, may bee lawfully admitted: 
and(which is moſt to our preſent purpoſe in handling) that 
an oath ¶ in ſuch caſe) by him may bee impoſed, in any mat 
ter aſwell Criminal as other. For heere is no diſtinction made 
of any one kinde of cauſe from another, and they which 
alledge it, doe bring it to impugne proceeding by the deſen- 
dants oath, againſt crimes,  * . \ 
The allegation of the Treatiſowr out of the ſtatute of 
CMarlebridge or Marlborough falleth next in time to bee 
conſidered : the whole wordes * whereof are theſe : none fr.. 5 
hencefoorth may diftreyne lus freeholders, to anſwere for their free 
holdes, nor for any thing touching thetr freeholde, without the kings 
writ : nor ſhall cauſe Ls Feebolders to fiveare againſt them willes, 
for no man may dee that , without the kings commanndement. But 
the Treatiſour leaucth out the firſt part which ſheweth , howe 
the ſecord that he alledgerh, is to be vnderſtoode. Andbecauſe 
(like the lapwing with het dinerting cries) hee would leade vs 
turther and * from the matter ( herein) chiefly to be re- 
ſpected: or for that he thought wee would make ſome aduan- 
tage hereof; he ſaith, that the eng: commanndement importeth 
here thus much, viz. according to the law & Inftice of this Realme; 
and for this quoteth a booke thus : 2. R.3. u ne 
he booke he meaneth (as I geſſe j is in theſe words: where - Mich.z.R.z. 
ſoener a man for offence moſtriſion or otherwiſe is to male fine or re- _— 
demption all the Inſtices agreed, that thoſe Inſtices before whome be 
as committed. &c. ſhould tabe ſoretie: and pledges for the fone, 
Ce. and after by their diſcretion. they ſhould afſe(ſe the fine , and 
ö 73 7 
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72 . Apologie of certaine Chap, A 
rot the king in his chamber; nor otherwiſe before him; but by his 
Inftices , and ſo is the kings will ( in ftatme ) to be takenguiz,, by 
his Inſlites and his lawe, which to ſay, in effect is all one c. Where 
you ſee, that the booke ſpeaking of /witices ( viz, the men be- 
fore whomethe conuiction was made) he referreth this to the 
Iuſtice of the land, . 

But though it be neither off nor on, to our Principall pur. 

ſe; neuertheleſſe it ſeemeth, this booke is not trucly applied 
b him vnto this ſtatute : and that by the kings c t 
in the ſtature; the kings writ is to be vnderſtood, (as in the fiſt 
part of that ſfatate is plainely expreſſed) rather then any deter- 
mination or Act of his Iuſtices of the Bench, 

Touching the ſtatute it ſelfe; the wordes doe euidently ſhew, 
that neither oath in cauſe crminall, not any Comrt Eccleſiaſtical 
is thereby meant. there is onely forbidden, that /ords of manor: 
ſhall not inforce their Freeholders that holde lande of them, 
whether it be by diffreſſe or oathes, to anſwere in their Courtet 
baron, touching the eſtates they baue in their landes. becauſe 
neither the /ordes owne courts = ſuch a caſe) be competent or 
indifferent, for feare of vnlawfull euiction; nor the goodneſſe 
or weakeneſſe of the ſtates men holde, are meete to be fiſhed 
out by their owne oathes in ſatis faction of their lordes greedi- 
neſſe, to haue their lands: except the king by his writ ſhall ſo e- 
ſpecially command, And yet hereby wee ſee, the ſtatute leaueth 
it at large at the kings pleaſure, ro warrant euen this courſe : and 
therefore this is not imply vniaſt, but inconuenient onely, for 
lords ſo to vrge their tenants, 

Healledgeth further (againſt theſe oathes) a flatute (as hee 
ſaith) made 43.Ed.3.ca.g9.that no man be put to anſwere without 
preſentment before Inſtice,or matter of Record, or by dus proces, or 
by writ original after the ancient lawes of this land, 

But I doe finde no ſuch ſlatute either in that yeere, or in any 
other like number of Chapter, of that king : and that Parlia- 
ment which he voucheth, hath not ſo many Chapters, But ad- 
mitting it, what is this to proue an ynlawfulneſle of oathes mi- 
niſtred vnto defendants in matters criminall, whereof there is 
no ſhadowe of mention? it rather ſpeaketh of matters that 
ought to goc-aforc proceedings criminal at the ages. 
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art.. proceedings inCourts Ecclefiatticall, »s 
and what makes this againſt Court. Eccleſiaſtical? woulde hee 


haue them to proceede in the ſelſe ſame maner, that commen 
lawe courts doe? hee might aſwell exact of them, [ndifiments, 


and afterward rryals by [nries of twelue. and yet Eccleſfiafticall 
courts put none to anſwere, but ypon moe then one of theſe, or 
at leaſt that which is equiualent at that lawe, vnto theſe at the 
common la we. For firſt, courts Eccleſiaitical haue vſe of 
preſentment; and complaints or denunciations before the partie be 
called to anſwere; as is ſhe wed in the ſecond part, Then the de- 
fendant is not called neither, but by das proceſs; as by letter: 
miſſine,or by attachment in Courtes of Commiſſion; & by Prima« 
rie citation, in Ordinarie Conrtes : which haue a correſpondence 
vnto orig mall writs at the cõmon law, So that of foure matters, 
wherof ſome one or other of them is thereby required; three 
of them be vſed in Eccleſiaſtical proceedings againſt crymes, 
His next proofe (of this kinde) coming to be | 


Out 
of the'*preamble of a ſtatute of king Henty f 8. which preamble K. 


(for breuitie ſake ) he omitteth: yet hee omitteth not to gather 
therefrom,that which was neuer ſcattered, viz. ſ me ſee (faith he) 
that wnder cloked and conert termes (ef Canonicall ſanctiamt, viz. 
vſed in the flute 2. H. 4.) the clergie men vſurped ( vninith) 
iuriſdiftion auer the people, miniſtring vmto them captions and ſnar - 
ling Imterrog atories : and ( as it ſhould ſceme by hiſtories ) upon oath, 
contrary to the true meaning of the lame and lawe-makgrs, and 4- 
gainit the right order of Inſtice eee ere 
Prmc 


thereby the rojall atine, the imperiall Crowne , the 
— and — of this — for which cauſe he ſait 
it was repealed, Theſe be imparations of and high mat- 
ters; which he auo weheth to be by ſuch oath impugned. which 
— he ſay we ſee by that preamble (though indeede hee 
d not let vs ſer it) yet when all is caſt vp, hisproofes are no 


more but thus, viz. ac iz ſbowld ſeme; but how much hereof may 


C intrueth ) thence be ſexe either plainely,or ceming, | 
— er Gobedof that ESE, 
to peruſe; that hee may withall diſcerne, with what vpright 
mindes and ſinceritie, of his chiefe complices doe write 
of this matter. 
For the very true and onely cauſes of repeale ., 
L 
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of bereſie, 2. H. a. by the preamble of the ſaide ſtatute 2 5. H. 8. 
nowe likewiſe ſtanding allo it ſelfe repealed ) ate aſſigned to 
be theſe, viz,the nor declaring thereby what ſhould be herefie. The 
terme of Canonical ſanttions, and other termes thereof, ſo general. 
that the beſt learned coulde ſtarſe anode the danger of berefie , if 
be ſhould bre examined pon captions Interrogatories : the vnrea- 
ſonableneſſe of being pat to loſſe of life ec. vpon ſuſpition, and 
without accuſation or preſentment: whereas for treaſon it muſt 
bee vpom preſentment, verdif?, confeſſion, or proces of outlawrie: 
and, for that ſpeaking or doing againſt the Canons &c, of Popes 
(being but bumaine, yea, and many of them contrarie to the 
kings Prerogatine Royal ) n by th: ſayde Canons, made tobee 
hereſie. ſo that there is not one word — much leſſe 
tending to the condemnation of minitring oath; no not ſo 
much as in the crime of herefie, which is capital : nor yet 
any of the other great thunderclaps which the Treatiſoxr pre- 
tendeth he ſawe or heard of in that Preamble, agaiuſt oathes in 
ſome criminal cauſes. | 
To this purpoſe he woulde haue vs further note, that the ſta- 
tute of ſixe Articles doth not enaft nor allome, but that — 
rather to dſallwe, and reieft theſe oathes. Why Sir, it ſpeaketh 
not of them at all: and can you therefore gather, that i 
doth not alloxe, but rather diſallowe them? you might ſo reaſon 
againſt them, from all the ſtatutes that euer were made tou- 
ching any different matter whatſocuer, But ( ſay you) it ſee- 
meth rather to diſallowe them : is not this ſeeming a ſound de- 
monſtr atine ar t, to ouerthrowe a courſe ſo long and ſo 
manifoldly vſed, and that inthe courts of both ſortes ? but 
why doth it ſo ſeeme ? forſooth, becauſe the king is by that ſta- 
tute authoriſed to direct Commiſſions to Ordinaries and others, to 
take information and — the oathes of two ſufficient per- 
ſons at the leaſt, or by veraitt of twelue men. What then? theres 


forethe examination of the partie ypon his owne oath (when 
he is found out) becauſe it is omitted, is diſallowed? Though 
this looſe reaſon ſhould followe; yet none oath ſhould there- 
by bee touched, other then miniſtred in matters of hereſſe. 
But if he might reaſon thus: becauſe thoſe Comiſſioners might 
beginne and grounde their proceedings done by way of 

ſpeciall 
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art. 3. proceedings inConrts Eceleſiafticall. 77 
ſpeciall enguirie * — ypon ſuch information,” ac. 
— or verilict; therefore they might not proceede aſter- 
ward, according to any courſe of the lawe eccleſiaiticall : then 
might he as well alſo argue, that they might not deale vpon an 
heretiques owne wvolumarie confeſſion . fog confeſſion is no more 
mentioned in that Statute, then the defendants oath is. But what 
if that Statute had expreſſely diſallowed that oathe, is it not 
nowe repealed? and is it woorthie to bee alleaged, ſeeing hee 
elſe-where chargeth it, to be A bloudie and cruell Statute? I per- 
ceiue it is verie looſe and badde ſtuffe, which hee will not take 
bolde _ where hee =_ —_ as much _ a ſhadowe or 

limpſe of any thing to his „ Mayit that 
— — of — can bee (in deede) ignorant; but that 
ſuch ſharpe and pregnant coneiuſſans, as throughout his whole 
Treatiſe he inferreth; cannot (poſſiblie) be grounded ypon ſo 
feeble and vnconſequent et yet bee ſticketh not ypon 
theſe allegations — ee tooke them for 
and ſound arguments; 4 well wuler of Ordimamici, to diſſmade 


them from further prattiſe of ſuch oathe ; — — 


by, not onely impugners of the Roiall Prerog atine 
ther by 725 breach of therr — 9 — to the Q neenes ſapre- 
macie. . l 1 
Neuertheleſſe, leaſt I be miſtaken by any, it is to be remem- 
bred, that he (commonlie) lumiteth all his hote concluſions with 
ſome warie wordes of reſtraint, as theſe, videlicet, ſuch aathu, and 
farb hike, &c. alwayesconu GEL areference vnto 
generalloathes, according to hi — — 
peth his cauſe neuer a deale. for if none of his teaſons brought, 
doe ſo much as ouerthrow thoſe unreaſonable aat hes (which are 
by no man defended) howe much leſſe can they touche thoſe 
particular oathes to matter in fact onely, that we doe teaſon and 
treate o! ?? 6 N ae 
he reaſons which he ſetteth downe as taken from the Re- 
ports ofthe common law, doe now follow. which are partly by 
e ſome examples,how oaths be there vſed : & partly 
y auouching ſome caſes, ſeeming vnto him, to inferte a cõdem- 
nation oſ s oath;,in any cauſes HG he come 
; | +4 I 2 | | ro 


LS. TE: Hy N 
WP 1 * * * D PR * * 27 1 1 ** * » % l „ - 
© KI 3X e * 9 7 L . s oz 's PEARLS 1 * > A — * 
if & ES WIS TS Weh ꝗ ADA 
BZWTEGGCCCCCTCÿ0u'o Pa pmoe.ng. 1 17 nng 
"=. o - l . 4 4 * . F* r " R * * + 0 l * 
* *. * 4 A — < * k , 1 — 5 5 * _ - ” \ 
A LJ + 4 4 . * A, * 8 1 1 
7 o *%d @ %* n 188 \ _— N 
» ä J%<. 1 e 5 p 
KEI . N . 11 


= Ro. 


9 £@ f N tp. N 284 W "Fr tg =; " K x” 2 * on N — * . — "x 55 * © a 4 I x - 0 * "i 2 8 
a Mane ts AUG AAA AB ALES AA CAA BEAR GON ot AAS E SER Ard. 


2 


— —„— — 


, 


of Av Apologieoftertaime- Chap. . 
to the firſt oftheſe two, there bee ſundry concluſions 
dedbyhim: — whereof, all his out ofthe Common 
lave,belaied downe. —— — _ 
laves & Inſtice of aur ſo foule a ; 4s 

eee ag 4 oathes; Next, to aſſure others 
(like as himſelſe is ſure — — all oathe, or ſuch lil ex 


2 we nener offered ate, nor talen by am ſub- 

anthoritie fie omni , Thad , that the Common 
lr! het poor oh — — otherwiſe 
then according to thereof, and the —— be- 


fere (by him) — 2 What thoſe rules are, I haue noted 
= Wa * where Reader, Nowe if by theſe wordes, videlicet, 
— * generalloathes, as afore 

0 — (vntruely) imputed to Ecclefiatticall courtes; chen will 
I not trauerſe any of theſe concluſions, whether the oath ſhall 


— — . panes —. 


Vet vpon view of his ee ſes for them, which owe; I 
woultheReadermi be pleaſed to conſider; whether I had 
notiuſt cauſe to put — for bare vnaccom- 


panied (in trueth) with any reaſon. Fourthly,thoſe booke caſes 
— ght. to ſnewe; that the common lawer, yea the common 
wealth it Fe hath ener reiefled, and impugned this maner of ſwea- 


ring, EY u a thing vnlaxfulland inixrion : 
But this ee may not ſo eaſilie yeeld vnto him, without be- 
trayin — yet (verily) take the matter. 

e exam — hee bringeth in proofe of thoſe 
concluſions, — withall to ſhew how oathes bee miniſtred at 
the Common lawe, are of witneſſes betwixt Prince and ſub- 
elt, or betwixt ſubieft and ſubroct. of s waging their Love 
in perſonall aftrons, with wo other ſwearing with them : which ma- 
ger is neuer admitted, where there us wiſe ab 0,99 Ent one) or 
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part. 3. proceeaingi in Courts Eceleftatticall. 7 
* cings ſermice where the Eſſeigner ſhallſwearegthat it ij no fau- 
neat Oo 

Out of theſe being graunted vnto him, I ruſt neither hee, 
nor any Logician in the world, ſhall be able euer to drawe an 
ſound reaſon ſo much as agaynſt thoſe generalland Catholique 
oathes;with which (throughout) hee > Ecclefiaſticall 
Courtes, howbeit very vniuſtly. but much leſſe agaynſt thoſe 
ſpeciall oathes of defendant; in ſome criminall cauſe, whereofwee 
here iatreate, forthe reaſon from theſe, muſt thus of neceſſitie 
be gathered: theſe oathes are vſed, and are lam full, therefore the ve 
of oaths in any other ſort gs 

Therefore to preſſe vs yet further by ſome examples out of 
that lawe, hee ſaieth : It hath wholy forborne ro miniſter oathes in 
criminall cauſes . for that in wiſedome it was foreſtene ( by reaſon 
of mans frailetic) what danger of perurie a man was likglie to fall 
into for ſafeg ard of bus life, for preſernation of lus libertie, credite, 
and eſtimation, + 


The great preſumption and danger of periarie, if a man 
"Thr nnd. in acauſe Capitallynto him, I can eaſily yeeld 
vnto. and that the ſentence out of Job (to that ende) is very ap- 
polite, but for auoyding ſome reſtraint of his Abertis for a time, 
or forthe onely retaining of his woonted credite and eſtimati- 
on, that a man which hath any fearc of God at all, or but any 
ſlender ſparke of godlineſſe and true religion; would wilfullie 
(through periarie) throwe his owne body and ſoule into hell; 
neither lame, nor yet any nation in the world, that I canreade of, 
did euer preſume. 

Andil greatlikelyhood and doubt ofperiarie be ſo effectu- 
all a wotine r giuing of an 
oath : then muſt he alſo oaths, in moſt of the ſayde 
examples by himſelfe afore alleaged and commended, for who 
is ignorant, but that (in molt men) there is more danger of per- 
irie by (wearing about debt and detinue 1 
for their good nam, as is ſomewhat touched afore ? Hereupon * Vide 3. p. 
pans wes, hs lang 2 106" yea not onely for 
getting, ot keeping of goods ; buteſpecially for /avd:, this danger 
of mens owne periarie is apparantly great; in that it is much 
more common to ſuborne others rn chis gr” for 
3 1— 
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Fo As Apologie of certaine Chap. y. 
preſeruation either of lilertie, or of good name and honeftie,when 

theſe happẽ tobe likewiſe queſtioned, ſo that, for danger & pre- 

ſumptiõ of periarieʒ the tenants oath of non ſummom( who is other- 

wiſe to loſe his land) ſhould not be admitted by his owne reaſon, 

Againe, if this feare and doubt be fo forcible and neceſſary a 

ground of forbearing to miniſter oath: then what wil the Trea- 

Tiſour ſay vnto thoſe gert of law allowed of, & made (as by the 

1M.8.H C ſo ig boockes'sf termes & yeres doth appeare) whereas both the plain- 
2a fle l, 11fes were vpon their intention,examined by their owne oaths; & 
He © the de fendants alſo were permitted to wage their lawe ꝰ doe not 
theſe croſe-oathsinferre periculũ votes (my on the one ſide, or 

the other ( ſeeing thereupon oath may be againſt oath, either di- 
rectly or by implicatiõ) much more then any oath doth, whether 
it be general or ſpecial in criminall cauſes, that he or others do im- 
pugne ? Furthermore in theſe wagers of law vpon actions of debt 
or detinue, or in actions realßthis danger of periurie is inforced, not 
only by the conſideratiõ of y extraordinarie care which moſt me 
haue, of keeping, or getting goods & riches by hooke or crooke; 
but ſomwhat alto in regard of their owne worldly credites and 
honeſtie; if the retaining oſthat bee of ſuch moment, to induce 
periurie, as the Treatiſonr . For when one of theſe de- 
fendenti, hath(a good while) ſtoutly & pablegnely ſtood in deniall 
ofthe matter, for which he is ſued: will he not take it to be a re- 
proc h vnto him, to haue it diſcouered (by his refuſal to ſweare) 
that he hath ſo confidently & ſo long auowched an vntrueth, e- 
uen to defeat another man of his due and right? and therefore by 
all likelyhood, what to auoid lofle on the one fide, and ſhame ot 
obloquie on5 other; wil ſcarcelyſticke, to hazard an vntrue oath. 
Laſtly, it is both lawful & receiued by practiſe alſo, when [«- 
riesfor trials of matters betwixt man and man, or vpon life and 
death. cannot agree within the time of the abode of the Iwſtices 
of eAſſiſes in that Countie; that then they ſhall becaried along 
with the /ndgesin cartes; till they ſhall all condeſcend & agree; 
and in the meane time they are to bee kept from all meate, 
drinke,and candlelight, and may not this courſe, drive ſuch of 
them,as cannot fare and conforme their one conſciences to 
the reſt of their fellowes ; to yeeld (at length) euen vnto dam- 
nable and wilfull periurie, rather then miſerably to famiſb, and 
to 
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Part.3: proceedings in Conrtes Eceleſraftical, #t 
to periſh for want of foode? 

We may therefore conclude, thateuery preſumption or pe- 
till of periurie ought not to be holden ſufficient; to take away 
the vic of oathes ( otherwiſe being expedient ) from amongs 
the ſocieties of men, | 

The Treatiſour bringeth one other example of aathes, out of 
the reports of the common lame: it is the vicar of Sataſh his 
caſe, 2. H. 4. by which ( he ſaith ) the vnlawfull impoſing of an oath 
vpon him appeareti,But it is not any vnlavfaineſſe ( imply ) of 
impoſing an oath that there appeareth , or which was condemned 
by deniall of a conſultation ; neither was it inpgſed, but 
voluntarily taken: but it was, for that the Popes Colleor (ho 
had in England no inriſdiftion ) did conuent the ſaid vicar afore 
him ecc/e/iaſticalh (at the ſuite of the Deane of Windſor) for 
breaking his oath taken afore the ſayd Collector, to performe the 
condition ot an obligation, that he the ſaid vicar had entred in- 
to, which is a temporall cauſe. What then doth this make a- 

ainſt oathes impoled vpon defendants in ſome criminall cauſes? 
For I cruſt ( though the Collector had ynlawtully impoſed it) the 
Treatiſour will not thence reaſon thus mightily againſt vs, viz. 
This was an impoſed oath in a cinill canſe , but it was unlawful, 
therefore all impoſed oathes in am criminall canſe are alſo mla 
ful: For this reaſon is ex meris particularibuu, & hath quatuor ter- 
minor: & beſides, is a fallacie of the Accident, Seeing is was not 
therefore vnlawfull becauſe it was impoſed; but vpon the other 
grounds alone. Hitherto touching examples of oathes, alledged 
out of thereports of the common lawe. 

Now follow theſe reaſons that are vſed, as for amore direct 
condemnation (by the common lawe ) of oathes impoſed v 
defendants,in ſome Criminal caſes : in which behalfe, the Note- 
gatherer ſaith ; that memo tenetur Jepſon prodere, is the common 
caſtome of England. I will not greatly ſticke with him herein, ſo 
it be truely vndeiſtoode. albeit this maxime being taken notort- 
ouſly out of the Interpreters of Cizxill and Canon —— :Ithinke 


he would haue much a doe to finde it (by any booke of the 

common lame) to be the common cuſtome of Eng 
It is true, that when a mans owne fault is ſecret, and not any 
way bruted and publiſhed * he himſclfe is not "__ by 
4 awe 


12 | An Apologie F certaine © chm · J. 
la we to make confeſſion thereof, to any Magiſtrate or officer Ci. 
aill or Eccleſiaſtscall; whether he be vrged to ſweare thereupon, 
or otherwiſe, for in ſuch caſe, it is ſimply ſecret, and the Magi. 
ſtrate (except he ſhoulde miniſter a general/oath, like vnto the 
Popiſh charge at ſhrift, not — any la we) cannot poſ- 
ſibly in ſpeciall ot particular manner interrogate him of that, 
ety neuer heard,nor once dreamed, 

But if a man be once diſcouered thereof by Preſentment, de. 
nunc iatiom, Fame,or ſuch like, according tolawe : then is not the 
fault ſimply ſeeret, but renealed (in ſome ſort) abroade, or to the 
Magiſtrate. who for auoyding ſcendall to Chriſtian religion, and 
ſor rctortMtion of the partie, may thus enquiro of the offence, 
to ſee it redreſſed, and puniſhed, and therefore tothe former 
maxima muſt be added thus much; ſed praditu per denxnciatio- 
nem, Famam, ec, tenetur ſeipſum oft . 3 or 

r 2.part.ca.6,85 further diſcuſſing hereof, is not of this place: I doe therefore 
. referrethe reader, to the places of this «Apologie here quoted 
in the margent. 

The onely caſe carying any ſhewe or colour of condemna- 

| tion of oathesin any cauſe criminall, at the courſe of proceeding 
* LiAfis, by common law;is alledged by the Treatiſam out of the *booke 


49. B. 3. 
Aſſiſ. 1. fol. 16. 


But he migl.t wich better reaſon haue gathered( out of 5 former 
part of this caſe) the very comradeorie — 
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Pr. . proceedingsin Conrts Eccleſiaſticall. 4 
ſmall honeftie,for any man, (in ſome ſort)to offer himſelſe to be 
q ſworne as an indifferent [urowr : when he is (indeede)vnindiffe- 
rent, & his iudgement fo foreſtalled;as that he hach taken vpon 
him to ſcan the tight forthe one partie, before hee be ſworne,or 


b haue heard the exidence for the other. yet neuertheleſſe theſe 
; chalenged perſons were put to giue exidence (hereof) to the Iu- 
rowrs, vpan their corporalloathes. $ 


C6cerning the other perſons(chalenged to haue receined ſome 
money or fee of the one parti that it was thought good, that they 
ſhould not be examined by aath hereof; (becauſc it was a matter, 
that mighttend to their reproch and diſboneſlie) cannot inferre 
this generall concluſion, viz. that in no cauſe wharſdeuer, a man 
_ be put to an oath, whereby his owne turpitude and diſho- 
neſtie, may be diſcouered. For this was, but in a particular point 
of challenge , where the perſons challenged were no de = 
but came in to be I, a kinde of ya and Judges; and a- 
gainſt whome, there was no lawfull inducement for the Judges, 
to impoſe ſuch 94th; other then the challengers owne excepti- 
on. But that is not ſufficient to caſt ouer the clearing or proo- 
uing of the point obieRed; vpon him, that is challenged, and fo 
from the challenger ; who (by lawe) is to come prepared, 
and to make proofes of his one intention, which hee affir- 

meth : becauſe nemopreſumitur malus donec contrarinm probetur, 
and therefore the putting of the tryall of the challengers aſſert 
on here,vnto the tours: was a fauour done vnto him, by the 
Judges: more then the Ciuil lawes (vied abroad in other nati- 
ons) would haue admitted. For he that will except, muſt( at his 
owne peril) of looſing the aduantage thereof, without any helpe 
of the /ndges office or of the parties owne oath, be able to prooue 
his exceptions. And therefore „if this very caſe had bene ina 
Cizillorin an Eecleſiaſticallcourt, that is guided by thoſe two 
lawes : the parties ſo challenged, yen en ORE had bene 
Accnſers or witneſſes,and much more being for [arours,, 
who are a kinde of Recaperatores or Pedanei Indices; ſhould not, 
ne are bound to anſwere ſuch exception touching their crimes, 
ypon their owne oathes, 

For further declaration of which 5 when an anſwere 

e 


in a critninall cauſe ought to be * by vertue of a — = 


2$8.cicul. Periu · 


42 Ln Apologie of certaine Chap. 7. 
and when it may be tefuſed; Ireferre you to the ninth Chapter 
of this third part. So that the Iudges did (herein) very grauely, 
contiderately, and but according to equitie, and to the common 
{ave of all other cinull nations. 

The Treatiſiurs next obiection to like purpoſe, is out of ludge 
Reg Eli ſol. Dyers booke, and it is in the my booke it ſelſe thus worde tor 


worde: A bill of periurie was ſued in the Chancerie , as for per iurie 
commuted contra formam ſtatuti anno 5.Regine nunc. and it 4 
doubted, if the defendant would pleade not gniltie , whether he ſhould 
be ſworne to his Plea and alſo to anſwere to [nterrogatories,as is v- 
ſed in the Starre-chamber : e And it was re ſolasd by the opinion of 
Catline, Dyer, Saunders, and Whiddon ; that 725 not 72 
mined nor ſworne vpon [nterrogatories : except the court 0 - 
cerie had — — — and had vſed to examine perinries 
in that court, before the Statute : for then this is ſlillreſernedby the 
laft Proniſo of the Statmte , ar it is alſo for the Starre-chamber: 
Otherziſe if the court of Chancerie will examine perinrie , commut= 
ted there ( as it may by Statmte) this muſt be by Latin Bill, and bee 
pleaded n Latim, and iſſur muit be toned there, tobe tryed im the 
Kings Bench , as in li caſes ts wont, In this whole report, as 
there is nothing that tendeth to the abſolute impugnation 
ofoathes, in ſome cauſes criminal : ſo is there not any point, 
which we doc not — embrace, and like of. For the Chan- 
eerie being a court (by the inſtitution whereof) to handle 
Bill and anſwere in Engliſb, no crimes but cinily laide, and not cri- 
mooued, to the intents of any puniſhment : vnto which 
Bill, the defendants muſt anſwere ypon their oathes : therefore 
it is no marueile, when (by Statute) any new authoritie is giuen 
therunto, as in this caſe; that then the courſe of the common lewe 
ſhould be folowed; except ſuch Statute do otherwiſe determine. 
But hereupen might well be gathered, that defendants oathes 
to Engliſh Bills (there alwayes vicd) albeit criminal matters 
touching their ſname aud diſnoneſtie, be diduced; and in other 
courts thereunto authorized, the continuall vſe of ſuch oathes, 
euen tor crimes criminally mooued: are no way,againſt the Lame 
of the land. For we ſee, that it is here yeelded to be lawfull, in 
Caſe the Chancerie had vſed ſuch courſe afore. Alſo that it is y- 
ſuall and lay full in the Starre- chamber: and that theſe Indges 
| A opinions 
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opinions reach no further; but that the partie td of perin- 
ne, ſhould not be examined by oath, vpon Interrigatories in the 
Chancerie, for anſwering of Interrogætories vpon oath is not v- 
ſed chere; no not when the crime is but cih proſecuted; ex- 
cept the other partie will be contented, to be wholy concluded 
by his aduerſaties anſweres, that {hall be ſo made, to his In- 
7 ſe at th lame is alleaged by the M Notes,tit. the 
Another caſe at the common lame is alleaged by the Notega - Noten. 
therer thus: It appeareth ((: ayth he) by the Lord Dai A n 
one Hinde being called before the Commiſſioners Ercleſiaſticall, for 
v ſurieʒ refuſed to ſreare; whereupon he was committed; but t pom an 
Isformation in the common Plcas, he had a Corpus cum cauſa , to re- 
moxe him ſo (as it ſcemeth) that the Twdges were then of opinion 
that the Commiſſioners conld not then gine them any ſuch oath, 
hereof he giues vs not any direction to finde out the particular 
place ofthis report. All that I can (to any ſuch effect) hit vponz 
is onely this marginall note, viz, Simile M. 1 , fol. per Hynde qui 
noluit inrare coram Inſticiarys eccleſiaſticis, ſuper articulos pro v- 
ſura. ſo that if this be the place;being but a Marginal note, itcan ' 
not (neceſlarily)be fathered, as a Report of the Lord Dyern the 
rather, becauſe it is not likely that he would terme ccc 
Commiſſioners, by the name of Iuſficiarij eccleſſaſtici. for the per 
funes thereof it might ſeeme rather, to bee ſome note of the 
e owne, then any of ludge Dyert gathering. Se- 
condly, here is no mention of Hmdes commitment, nor of corpus 
cum canſa,nor that the ſayd writ (ypon information) way graun- 
ted out of that court of common Pleas : ſo that theſe bee but 
the Notegatherers owne ſurmiſes and geſſes. Thirdly, be- 
fore it might bee inferred thereof, that the Juſtices then 
were of opinion, that Commiſſuners Eccleſiafticall might not 
Line any oathe in a matter of vſurie ; and ſo by like reaſon 
(as hee gachereth) in none other criminall cauſe: this caſe 
in the Margent mutt firſt bee made like vnto that caſe,which 
is in the text it ſelfe. Nowe that conteineth no more, but 
that one Steg get appearing before certains ſpecial Commis ' 
ſioners by her ie appoynt'd to beare and determine the 
validitie of two ſenera Putemts of an Office ; the ene grannted 
CORES % 12 * to 
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14 An Apologie of certaine Chap. y. 
to the ſayd Skrogper, and the other to Coleſtull; and re fing to makg 
_ — then a demurre vpom the Bill, and to the In. 
nſdiction graunted them, by that Commiſſion; and being committed 
to the Fleete for ſuch contempt by the ſayd Commiſſioners; was ne- 
nertheleſſe by a Corpus cum cauſa, ou of the common Pleas, remoo- 
wed from priſon, becauſe be was aperſon belonging to that court, and 
4 neceſſarie member thereof. But where docth it appeare , that 
this Hinde was likewiſe a member of that court? Or howe can 
theſe be like caſes; when as in Skrog ges cauſe, none oath was vr- 
ged, neither was the Plea betwixt him and Coleſtul criminal; as 
this was betwixt the office of the Commiſſioners ,and Hunde? Oc 
where may indes caſe at large be found in Michaclmas Terme 
18. Eli. ſeeing no ſuch matter is in the L. Dyers reports of that 
yeere? Or howe can it be made to appeare; that the Commiſion 
Eccleſiaſticall was then peruſed ; the Statute whereon it is 

ounded, conſidered of; the whole matter argued, and deba- 
ted; any ſuch opinions yeelded; or yet that Hande was not by 
the court ſent backe againe to priſon (though it were admitted 
he had once ſuch writ)as many other (in like caſes) before, and 
fince that time, haue bene?for all the ſimilitude, which that Note = 
mentionethʒ might reſt in this one onely point, viz. chat as the 
one being committed for contempt , by vertue of the Q aeenes 
ſpeciall Commiſſonʒ had notwithſtanding,his writ of Corp cum 

cauſa; ſo the other haditlikewiſe graunted. 

But there might alſobe (in the eighteenth yeere of her Ma- 
ieſtuc) other good cauſe, to deliuer Hinde clearely out of pri- 
ſon, being called before the Commiſſoners into queſtion for 
vſarie, if it were not aboue tenne in the hundred. and yet 
eathesin any criminall cauſe beſides, miniſtred by Commiſſi- 
ener: Eccleſiafticall; ſhall be no whit thereby impeached , or 
preiudiced. becauſe afore that, viz.in the thirteenth yeere of 
the Reigne of her Maieftie, a Statute was made; forbidding 
any puniſhment,then that which is conteined in that Ate, 
to bee inflicted by /awes Eccleſiaſtical vpon wſwrers; ſo their 
ſerie amount not aboue the rate of ten in the hundred for one 
aa. therefore it might well haue bene, that Hinde was ſo de- 
tvered from his commitment; not in reſpeR of any volawfulnes 
by the lulgesdeemed to be in ſuch ati but for that 5 ——_ 

an 
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Pari. . proceeding 5 in Court. Eccleſtattic all, off 
puniſhment of his crime (by reaſon of that Statute) belonged 
not then, and in that caſe, to an EccleſiaicallCourr, 

This point the Treatiſoxr further enforcerh alſo; by the fermes 
of a peece of a precedent of aprolubition, and another of Attach- 
ment thereupon, layde downe in the printed Regiſter; eſpecially 
by theſe wordes of them; Recognitiones & ſacramenta , pro vo- 
luntate ſus; & ipſis inuitis. For full anſwere x hereot, to auoyde 
vnneceſſarie length and vaine repetitionʒI muſt referte the Rea- 
der ouet vnto the xj. and xij. Chapters, in the firſtparte of this 
Apologie. 

He affirmeth alſo: that the prattiſers of ſuch oathes , are for that 
rauſe in a Premmire ; and therefore gathereth, the oathe tobe 
contrary and repmgnant to the common lawe, I graunt the conſe- 
quence to be good and ſound : but how doth hee ethem 
to be thereupon in a Præmunirei Fot proofe of this, he aſſumethʒ 
that chis manner ofaathe is contrary to the Q aeenerregalitic and 
.crowne. as if hisreaſons afore brought, had ſufficiently cuinced 
ſo much, which wee doe vttetly and reſolutely deny vnto him. 
And yet, as if he had fully cleared that point;he addreſſeth him- 
ſelfe to prooue that; whereof there was leſſe controuetſie, viz, 
that what is done by a Biſbop,or by an Fecieſſaſtical Carr, againſt 
the Kings reg alitie and crowne , hath beene heretofore adiudged 
to be within the compaſſe of this worde Alibi, contained in the 

Statute of Premmuire 16. Ric. 2. For this he —_— two books 
of the common law: yet i the firſt of them, doth but ſpeake of an ' 5.24.4 fol,s, 
excommamic ation by 4 Ang & not of euery dealing vatſoeuer une. 
ina mattet belonging to the Kings regalitis. And what if it had 
beene twiſe ſo adiudged; both of them in ſuch corrupt times, 
when as the reyall prerogatius of the Kings of this land, tobe Su- 
preme Gonernours in al [uriſdsflion Eccleſrafticall, due to them in 
right and by Gods La we: was not de facto vnited to the crowne, 
For the Bybops then, did not claime their /ariſdiftions Eccleſia- 
ſtical, next, and immediately ynder God, from the Crowne, as 
no they doe. But ſeeing this parte of Regall power is nowe no 
leſſe truely and fully veſted in the crowne, then is the Temporal; 
fo asthe Lawes allowed forthe goucrnement Ecclefaſticallare 


termed by ſundry Parliaments, I be Eccleſiaſtical lawes, 
and, Lowes of the Realme ; as well as thoſe which were fiſt and 
21 47 originally 
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originaly made heere. And the Biſhops are proued to haue their 
authoxitie, aud Iuriſdictiam Eceleſiaſtic all, deriued downe vnto 
them from the Queenes Highnes, vndet the great Seale of Eng. 
land, as vpon ſundrie incident occaſions hath beene ſhewed a- 
fore : Is it then the like reaſon ſtill, to compriſe their Iuriſdictiont 
and Courts, vnder that word of Albi; as if their Courti and [n. 
riſcictiont were not nowe the Q weenes; nor yet belonging vnto 
her Reg/itie? Nay, let ſuch as all ſoafhrme, beware they in- 
curre not (hereby) the danger of implied, if not direct denyall;of 
a part of het Highneſle Royal ſtile; and the breach alſo of their 
oathes taken, for aſſiſtance and defence of all Prerogatiuet, c. 
vnited or belonging to this Imperial cromne. Vea, and though this 
might be truely verified of ord marie Courts Eccleſiaiticall, yet is 
there no colour at all ſo to affirme; of the Commiſſion Eccleſia5ti« 
call, exerciſed vnder the great Seale of England, by force of the 
ſame Statute, that reſtores the Spremacie Eccleſiatticall to the 
Crowne , 1 omit here, what is touched elſe where, viz, howe by 
ſundry learned, it hath bene thought: that by Alibi, there was 
encluded or meant nothing els; but matters of that quality there 
ſpecified, which were enterpriſed by, and vnder the Papall autho- 
_ though the Pope (perhaps) reſided not then at Rome it 
fe. 

Therefore (ſeeing this is not pregnant ynough for him) wo 
driue this matter neerer home to his — 5 hee ſayeth it is a · 
gainſt the Ring Regalitie, and ſo a Premmire for an Eeccleſſafti- 
call Court to holde plea of a matter appertaining to the Judgement of 
a Common Lame Court, or to deale in any cauſe not belonging to Ec - 
cleſiafticall Inriſdittion, 

The firſt of theſe he prooueth; by the pardon ſued by Barlow 
Biſhop of Bathe and Welles in king Ed. s. bis time; by reaſon hee 
had depriued the Deare there, being a meere dowvatine of the 
Kings. If there were but any probable 4 (thereby) - 
hee were fallen into a Premwnire; it was wiſedome for him, 
to procure a pardon. (afore hand) if he could. Alea litis, resin. 
certiſſima. yet depriuing of one, placed by the King;is much more 
then bare holding of lome plea, that appertaineth to a temporal 
Court: beſides that there was a further matter in it, then I luſt 


The 


here to open. | 
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ir The other ailegation of his to like ende; taken from a * Sra> ref 
0 ute, doth make no ſhew ofproofe thereof: for it is but thus, viz. Prow 
5 


the King chiefy deſireth to ſufteine his people in tranquilitie and 
peace, and to gouerne according to the Lawes, Uſages, and Fran. 
chiſes of lus land, as hee is bound by lus oathe, made at his coronation, 
And are not Eccleſiaſticallperions nowe parte of the Qarenes 
) people? Are not the Liberties and Franchiſes , that bee guen 
andconfirmed vnto them, by the goodneſſe of Princes, for hol- 
J ding plea in certaine matters, the vſages of this Realme? Are 
not the receiued Lawes, which lawfully they may practiſe, ter- 
med Eccleſiaſtical Lawes of this Realme , no leſſe then temporal 
be? And is not the Prerogatine rojall, in and for cauſes e 
flicall as high, and as rightfully ſetled in the Prince, and incident 
to her Hi ekaeſſe Crowne and Regalitie; as the ſame is, for tem- 
porall power and authoritie ? W hat cauſe is there then, ſeeing 
ſen Alibi in the Statute; ſignifieth (in true conſtruction) anie 
place whatſocuer beſides Rome: that euery holding plea by an 
Eccleſiaſtical Court of a matter wherein it ought not to holde; 
ſhoulde at this time bee reckoned, a thing contrarie to the 
Queeencs Regalitie ; more then dealing in an Eccigſaſtical 
cauſe, ſhoulde bee in anie temporall Court at Weſtminſter? For 
no Statute of Proxifion or Premmunire , aſſigneth theſe for cau- 
ſes ; which haue (indeede) but growen ſince by collections 
whiles the Popes vſarpation was continued in this land; againſt 
. which (oftentimes ) the remedie by Prohibition , not 
ſerue the turne. I graunt it is a contempt or great m:#Þriſion in any. 
but for this, a Prohibition, and attachment thereupon &c. ( as 
afore thoſe Srarmtes they did) might ſufficiently ſerue the turne. 
Neuertheleſſe, all theſe matters are wholly impertinent to his 
purpoſe, till he ſhall haue prooucd; the particulariſſue, viz, that 
ſuch oathe (as wee treate of) is againſt the © nernes _—_ 
&c. But if that might be prooued; then vpon lo generall inter- 


pretation of Alibi theſe oathes would fall into the caſe of Pre- 
munire; by what Court ſocucr, whether temporal or Eccleſraſti- 
call, they ſhould be tendered, , 

And that which he vowcheth to the ſame effect, out of Saint 
Germans booke of Doftor & Student, receiueth the like anſwere. 


In the next place, I ſet ſome of the Treatiſers reaſons , that 
Þ are 


7 

E As Apologieofcernaine cn. 
are made by collection, and diſcourſe ofreaſon. Theſe collections 
he maketh partly from e e paſt;and partly at large. there. 
fore touching the fitſt of theſe two: he impugneth thele oathes, 
and would prooue the /mpoſers of them to be in a Premmnire,for 
incroching vpon the Rings right: and prerogatines: and for connen. 
ting ſubietls by forrem made Lawes : and 7 attiſing Antichriſti- 
an Decrees,and Popiſh Canons which (hee ſayeth) appeareth, by 
the Præmunire brought by Hwme, againſt a perſon ſuing the ſaid 
Hunne for his yoong deceaſed infants bearing- cloth (by the 
name of a Salve. an Eccleſiafticall Court. ho we doth 1 


this 
inferre,thatitis Premwiire;cither to encroch dom the Kings rights 
& prerogatines, (though this petaduenture by ſomecircumltan. 
ces may amounte ſometimes to no leſſe)or to conuent ſubiects 
by forcine made lawes? It may not be thought, that cuery intru- 
fron , deteinzy , or concealement (which is incroching vpon the 
Kings right ) or rauiſhment of his wardes, which hee _ to 
haue by his Prerogtine Reyall; is ſtraightway, and neceflarilic 
a Præmunire. neither were the Kings Temporall Courtes (in this 
caſe) eacroched ypon; becauſe they could not giue remedie for 
dereining a Afortaary, if this were ſo (in trueth) to be accoun- 
ted, neither yet is there ſo much as any mention made of foreine 
— which the Ecelefrafticall Court then proceeded by, or pra- 
ed. 

This courſe of the Treatiſowy, is rather to eſie, then to 
reaſon; thus to tell vs afore hand, ypon the very bringing of the 
action of Præmunire by Hwme : what the indgement was in that 
matter. yea, and ypon what ground the judgement was giuen in 
- cauſe, which neuer receiued i#dgement , for any thing I can 

carne, 

To this point, he alſo mentioneth the Premweire wherein 
blind Nixe ſometimes Biſhop of Norwich, was condemned. and 
addeth to the aforeſaid two points; that by that alſo appeareth; 
Judges Eccleſiaſticall are in Premmunire , whenſoener they exceeds 
their [ndiciall aurhority. But if euery exceeding of authoritie were 
a Præmunire; then what Iulge is there of any court of either ſort) 
ſo skilfull, or alwayts ſo aduiſed; but might luſily feare tharat 
one time or other he ſhall not eſcape this rigorous doom of Pra- 
wwire? In trueth, this example prooucth al his three yy 

©; 


alike; that is, none of them at all. I doe verily beleeue, the Tree- 
tiſoxr never ſawethat Record. if he haue, either he makes veric 
bolde with his Reader, or elſe with the Atte of reaſonmy, ths to 
collett, an | | | 2480 2:4) 301 | 
l haue peruſed the Recerd it ſelfe:it containeth a ſuite of y- H. af RA. N 
nume brought againſt the ſaide Biſhop by the Kings Aae 
generall, on the Friday aſiet the Parification, pleading the Statt 
of / C. Ric. aʒ and adding, _ lndictments, Pre ſentments, and 
Impecitions in any court of the Kings, or in am Court of a ſubigits 
— ſort derineder — —— 
ly taken or found, are to be tried & iudged in that C where 
they were found, or in ſome of the Kings Courts; and not in any 
Eccleſiaſticall Court: and that, whereas there was an old cultome 
in the Towne of T herford,that wholocuer ſhould trouble any of 
the Kings or Duke of Lenceſters tenants, commorant in that 
Towne , and ſhoulde call them by ctarron into an Eccieſſaſticall 
Court, out ofthe Deanery of the ſaide Towne; ſhoulde thereby 
forfeit, and he alſo that ſhould execute ſuch proceſſe ſhould al- 
ſo forſeit 6.ſhillings „ e cuſtom, by a lurie oftwelue 
men, being( according — before the Aaior, the ſaid B. 
cited the Maior & two others to appeare perſonally before him, 
in his Mannor and Chappell at Hoxne or Hoxitone in Sufſolke, 
The Maior and the one of the other two appearing; and hauing 
nothing obiected but that preſentment made; were by the B. en- 
io paine ofexcommunication, at the next court of the 
Kings to be holden in Thetford; to call the ſame lu toge · 
ther, and there publikely to adnull and reuoke the ſaid preſent- 
ment, as being againſt Gods La we. ſo that ( ſaith the Necord) the 
B. did in an £cclefiafticall Court, iudge of the preſentment, bein 
ducly made in the Kg court: and eni the reuokin — 
diſanulling ofit, a gainſ the Ng. his regabtie,crowne gc. 
vpon immediately, the Brſbop appeared , and deſired libertie of 
ipariance till monday next after; and had it graunted, ypon 
good mainpriſe, &c. On the prefixed wondey, the R appeared. 
ine; and ſaid he could not deny, but that he was culpable in all 
the pre iſſes, & put himſelfe thereupon, into the hands, 
&c. & ſo had indgement to be from thenceforth out 7 


re nn NT be 


Chap. 7. 
tor feited to the King; and that he ſhould remaincin the cuſtody 
ofthe — c. but preſently(vpon ſpecial grace of 


of the Court) he was let to baile,ina far leſſe ſumme thon afore, 


for his appearance in Eafter terme ptxt after. At what time hee 


appeared by his Attarmy; and boch he and his pledges were diſ- 
charged by vertue of an Actof Parliament made the fame. 
Whereby woe may ſee, that encroclung vpon the Kungtrig his, 
Ce. is not heere ſpecially aſſigned, for any cauſe of ſuch indge- 
went; and much ſeſſe, is the pratliing of any Canons, or forreme 
mad: Les; for they ate not once mentioned: and leaſt of al, 
that euery exceeding of their authoritie by any Court, ſnoulde bea 
Præmunire. For the originall and onely cauſe hereof was; the B. 


enioyning of the M.uor, and of another towneſman of 7 kerfora, 


vpon paine of cenſure: ; to aduull and make veyde a preſentment, 


mude in a temporal Court of the K engt. | 
It is alſo tobe noted out of the general eAtturney: bill in this 
Record: where it is ſaide, that preſentments, &c. funnd or made 
in the Kings,or in a ſubietts Court, which is (in any ſort )derined from 


the Kings crowne muſt be tried there, or in ſome of the Kings Couri, 


and not in an eccleſiaſtical Court e chat at this time, Courts ecele- 
fiaſticall were not holden to be derined any way from the Kings 


- Crowne, as nowe they are, and fo bee acknowledged. and (in- 


deede) by conferring the times, I finde, that this fault ofthe Bi- 
ſoap was done in Nonember 24. H. b. hee was attainted in Hila- 
rie terme 25. H. f. which is a yeere and more after, and it was in 
Parliament time, that was continued till o. Adarty next aſter, 
Now the ſapreme head hip ouer the Enghſh Church, was not yeel- 
ded vnto the King, vntill the Parliament (by prorògation) hol. 
den the third of Nomember, then next following viz. 26. H. J. 
That which the Treatiſonr collecteth by Cardinal I olſch. 
Premwiire, and the whole Cleargies alſo; foraſlenting to, and 


*affiſting the Court Begatiue, which the ſaide Wolfey: had ere- 


D 


Ard; hee himſt ife doth ſufficiently confute: for albcir hee doe 


affitme; that ey was in a Premuntre for preindicing but eccle- 


fiſticali Com tes, and wot the Kings; and thence gathereth thus: 


How mulch more theſe, whichprathife Antichriſtian Lanes, and po- 


vi Ounentf; repugnanraothe vojall EMareitie, and policre of this 
und? yet ddeth hee (by implication). contary his one ſaide 
be Miet * affirmation; 


Part. 3, proceedings in Courts Etcleſfiafticall. TT; 
afficmati6;in that he confeſſeth, 1/olſey did grant benefites by way 


o f Prouiſion. for thereby, he was within the very letter of the Sta- 
tures of Prouiſion, and Præmunire; and ſo contequently, he pre · 
iudiced alſo the Kings regalitie and cramne, and not Fccigſaſticall 
courts alane, | N An On 
Vea, and whatis all this to the impoſing of an oathe, that we 
treate of? ſeeing (if it were true, that cucry pradiſe of eAntichri- 
ſtiau decrees, and Popiſh Canon, were a Premunire) yet it may be 
truely affirmed, that the very temporal Lawes ofthis Realme, do 
allow vato Eccleſiaſtical! Courts ro miniſter ſuch oasbes (as ſhall 
be prooued in the next chapter) & therefore not to be ſaid to be 
practiſed by vertue of Canons only. And alſo, for that no Canent, 
that are agreeing to tlioſe conditions, and qualities which are 
required by the * Statute of Sabmiſſion of the Cleargie, are Anti- 1 · H. f. 27, 
chriſtian, or Popiſh, or foreine Lewes; but are the Q meenes Eccle- 
fraſticall Lawes, and Lawes of this Realme ; no leſſe then ſuch as 
were originally made within the land, asis afore (by occaſion) 


2 ſhewed and prooued, Inſomuch, as the Note-gatherer himſelfe 9 > 


calleth them the eccleſiaſtical Lawes of Englan & 103, 
Hee alſo telleth vs, as to this —.—— of a complaint by the 

Commons made 21. H. J. vnto the ſaid King touching gtieuan- 

ces by the Clergie offered: but telleth not, that it was this mat» 

ter; nor how iuſt or vniuſt the complaifit was found to be; not 

yet of any remedy therein giuen. He diſcourſech alſo of the par- 

ticulats of an other complaint hłewiſe made 23. H. J. but hee 

doth not aſſigne oathes tendered in ſome crimiuall matter, to be 


D 


any part of that complaint. The Note-gatherer ſaich the L. Aud- 


ley then choſen Speaker, did exhibite it; and that it was for pro- 
ceeding ex officio : albeit the Treatiſonr do tell vs, of many points 
beſides; which{belike)ifhe had pẽned that complaint, it ſhould 
haue conteined : This I haue anſwered in the ſec ond part of this 
Apologie. | * | 
Another reaſon by way of collection, the Treatiſor maketh at 
large thus, viz. hat if a Inſtice by colour of his office ſhould offer this 
generall othe to anſwer to all he will ache e commit the partie refu- 
Ving; coulde any man iuſtiſie his doing; but rather crie out againſt 
bum, 44 aſubuerter,&c? Well, howe ſtrange a courſe ſoeuer hee 
maketh this, and therefore ſo cryeth out; neuettheleſſe it may 


bee, that little bettet hath beene vſed by ſome [wſ1cerof Peace. 
N 2 But 
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93 Us Apologicofcertaine Chap. y. 
But I neicher accuſe any thereof, not wil excuſe eithet them or a- 
ny others xhich ſhal ſo deale;eicher from the Trraiſiſors ot from 
any other mans oxter#es; ſo that © this point) we both agree, 

But in one part of his Treatiſe; he Ren alſo thus, againſt 

Qifing of Canon:, in miniltring oath : No Canon;* may be pra- 
Hiſed but ſuch, as be not contrary nor repugnant to the Prerogatine 
rojal,nor to the het and Cuſtomes of this Rea:me : but this Canon 
Law js not ay part or portion of ſncb lawes,Whereupon it ſeemeth 
he would haue his Reader to conclude; that no ¶ anom at al may 
be practiſed. Firſticis vntrue (if you take the Canon Law inde. 
finitely for all Canon:) abſolutely and indiſtinctly to ſay ; that it 
is no portion 7 the Lawes and Cuſtomes of this Realme,as hath bin 
afore ſhewed . yea, there was here an vſe and caſtome thereof, 
long afore it was accounted am parte of the Lame of the Realme. 
Secondly there be quatror termms in this reaſon. Laſtly, it con- 
ſiſteth all of Vegatinei In both which reſpects, it is vtterly in- 
concludent. | 

So that by all hitherto delivered wee may perceiue; that 
albeit there bee ſome dinerſſtie in ſundrie the courſes of pro- 
ceeding, berwixt the Eccleſiaſtical, and the tem porall Lawes : 
yet there is found not ſo muchas any great dizerſitre in the ve- 
ry point; which is of miniſtring oathes in certaine crmminall cau- 
ſer: and much leſſe, is there any contrarietie or repugnancie in 
that behalfe. 

Beſides, there is not ſo great dinerſtie, betwixt any part of the 
liw Ecclefiaſticall (being now of force within this Realme ) and 
the Lawes temporal]; as is bet wixt ſundrie points of the cuſtoms 
of London, the cuſtomes ofthe Stannerte , the cuſtomes of Rem, 
the cuſtomes of — both in trying and executing offen- 
dors, and TO. y vertue ofthe O neenes Inſtraflions at the 
Counſell ofthe Marches of Wales, on the one fide : and berwixt 
ſundiy parts of the Common la ve, on the other fide: as might(but 
for auoiding oftediouſnes) by ſundry particulars, be exẽplified. 
& yet none of thoſe which practiſe thẽʒ are by reaſon ofany ſuch 
notable d nerſuy on y, thus threained with danger of Præmunire. 

In the laſt tanke of matters brought by him to this purpoſe; l 
doe marſhallthe Treariſonrs ſhifting anſweres , vnto ſuch obie- 


client; as himſelſe imagineth will be, or may be made by thoſe, 
3 | who 


4 
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who defend this kinde of oathe, whereof we ate now treating. 

Firſt, to the ob iection made, of the like oathes miniftred to FA 
fendants in canſes criminal, both in the Courts of Starre-chamber 
and Chancerie: he anſwereth,that, F it were grawnted, that the hkg 
oathes be there ſed : yet would it not followe, that the ſame mightbe 
prafiiſed m court: Eccleſiaſtical, and why would it not followe? 
wnleſſe(layth he) re like allowance thereto, and conſent of the whole 
Realme,might be proomed . Belike, if it were not molt cuident; 
he would allodenie the like oaths to be vſed in thoſe two courts, 
The whole Realme is ſayde toallowe, and to conſent vnto that, 
which is enacted by Parliament. Shall the ſame courſe then v- 
ſed alſoin the Chancerie , that hath none Ate of Parliament to 
eſtabl.ſh.ir, be v.ulawfull in his iudgement? for hee cannot ſay, 
that the whole Realme,cither indeede or repreſentatinely hath gi- 
uen conſent hereunto; albeit the preſcription thereof be moſt 
ancient;becauſe al & euery one in particular,haue not had from 
time to time, iadiciall matters there. But yet, ſince this preſerip- 
tion is good; and will ſerue to mainteine that courſe thete: why 
ſhall it not alſo alike ſerue for Eccleſiaſtical courts, which haue 
reteined the practiſe of ſuch oarh, beyond all memorie of man, 
and beyond molt Records no we extant ? 

Neuertheleſſe, there be alſo Acts of Parliament to warrant 
the ptactiſe of theſe aathes in coarti Eccleſiaſtical ; vnleſſe they 
could be prooued; to be either contrary or repugnant to the Pre- 
rogatine Royall; or elſe to the Statutes, lawes and cuffametef this 
Realme, Neither yet are the examples of Starre-chamber and 
Chancerie, to any other ende by vs alleaged : but thereby one - 
p to ſhewe ; that ſuch defendants oathes, inferring confeſſion of 
ome his owne crimes ; is neither tobe holden vniaſt , vnlamfull, 
vnequal, barbarow, cruell; nor yet eAmtichriſtian or Popiſh, as 
they be challenged. 

For a ſecond anſwere hereuato,he ſayth: that, examples and 
Precedents be weake where an expreſſe laue, or certaine policie, is to 
the contrary, as if he ſhould ſay , though theſe two high Tempo- 
rallcorrs doe ptactiſe it: yet is it contrary to an expreſſe lame, or 
certaine policie. for elſe, he ſayth iuſt nothing to the purpoſe. and 
yet he dotli no leſſe dutiſulh ſay it; then he prooues it. ſubſtanti- 
ah ; euen out of the Cimll lame. viz. ius non ex regula ſumatur, 


N 3 ſed 


£ "Ke 
— 


9” An Apologie of certaine . Chap. y. 
ſed ex iure quod eſt regula fiat. I pray yee, who euer heard afore, 
that regula here ſignifieth an eæample, ot a Precedent, The true 
vaderitanding therefore of thit part of Cu lawe, is this: 
when many caſes runne one way, ſo that (for roundnes, ot bet- 
tet memories ſake) they haue bene (by Iadiciout men) contri- 
ued into a ſummar ie rule: then wharſocuer might be comptiſed 
vader the generalitie of the words of ſuch rule, was not ſtraight 
way to be reckoned for lame. becauſe it is not poſſible (in this 
great weakneſſe of mans wit) ſo to comprehendthe lawe , be- 


iag to guide ſuch infiaite varietie of mens particular externall 


actions in a briefe rule; as that it ſha!l not haue ſundry excepti- 
ons and limitations: and there fore raro eſt quin regula falat. And 
againe in this place, von ex regula ius ſumitur, &c. that is, you can 
not conclude it neceſſarily to be lame: becauſe you may apply 
vnto it, ſome rule of lawe: but becauſe the lawe runneth ac- 
cordingly in ſundry cafes: you may therefore conueniently 
drawethem into a ſhort rule, which ſome doc call maximet in 
la we, yet abuſiuely. 

Thirdly he fayth to this obiection: that by better Logicke we 
might conclude thus, viz. becanſe in theſe two conrts , anſweres bee 
put in pon oath;therefore the ſame may be vſedin the Kmgs Bench, 
and common Pleas : which neuertheleſſe were an abſurde conclu- 
ſion, No Sir, it is ſo faire from better, that it is not any Logicks 
at all ſo to conclude; except you adde more vnto it. forit you 
could truely adde, that the Rug Bench and common Pl: 
had time out of minde vſed that courſe for anſweres to Billet 
in crimes not capital, nor tending to mutilation of limme; which 
may be verified of courts Eccleſiaſticall, beſides the direction of 
that lawe, by which they proceede: then, with very good Lo- 
gicks might you conclude thus: the ſame courſe hath time out of 
minde bene vſed in all thoſe courts , and it is not vniuſt nor cruell 
&c.in the one, and there fore not in the other. for the diuetſitie 
of places where they fit, nor diuetſitie of perſons which doe 
fit as Judges, nor any other like circumſtance; cannot make a 
matter #w and equal, if (in his owne nature and ſunply)it were 
vniuft, cruell, or barbarom , as this is often by him, and others 
challenged to be, ; | 

Fourthly be Hyth, that in the Starre-chamber there i a bil of 

complaint 
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complaint formerly exhibited : and ſo be there Articles in an Ec. 
cle/afticall court. 

Fiftly, that, there is alſo a knowen accuſer : Not alwayes an 
accuſer; for the office or common [ntereſt of the Prince (whoſe 
the court is)oſtentimes is there excited & ſtirred vp by her Aſa 
ieſties Atturney ot Solicitaurʒ without any danger ofthem, tobe 
puniſhed, or condemned in charges, though the matter ſhould 
not fall out fully againſt the defendants : euen as it is in comes 
Eceleſſaſlical, when they proceede of Office, albeit theſe more 
often proceede, hauing a priuate Proſeemony ( eſpecially in the 
court of Commiſſion) then they doe ex mero officio, 

Sixtlyzthat, in the Starre-chamber they haue « copie of the com- 

p lamt: yet he himſelſe doeth limit it thus, viz. ſoit be not ore te- 

»us, Well then ( vpon ſome good occaſion) it is none vniuſtice; 
though the defendant want a copie altogether, of the matter ob- 
jected. but in all ordinarie courts, and in the Commiſſion Eccieſi- 
aſticall (at the furtheſt when they haue anſwered the articles) 
they haue copies of them. 
Seuenthly, in the Starre chamber, the defendant: are allowed 
counſell in anſwering the Bill : and yet, when this is ore tenus, he 
knoweth they cannot haue counſell. neither are they there a- 
lowed any counſell for anſwering to Interrogatortetʒ nor yet to 
haue a copy of them, til they haue fully anſwered tothem. V hich 
[nterrogatories vpon crimes in that court, haue a correſpon- 
dence vnto articles criminall, preferred in Eccleſiaſticallcourrs. 

Laſtly, (ſayth he) in the Starre- chamber, if the Imterrogatories 
be impertinent; the defendant (without offence ) may refuſe to an- 
ſwere them: and ſo may he refuſe alſo to anſwere ſuch articles in 
an Eccleſiaſtical court. But who ſhall then iudge, whether they 
be impertinent, or not? ſhall the partie himſelfe? no verily, but, 
(as it is in the Starre. chamber) the couit it ſelfe: or elſe ſome of 
them that are skilfull in lawe; being thereunto required by 
the reſt. | | 
 Whereupon, what great difference there is in any circam- 
france , much leſſe in matter of ſubſtance, betwixt the procee- 
dings in theſe courtes, may eaſily be conſidered: how ſoeuer he 
doe largely conclude thereupon( after his olde maner)that there 
be ng tir and great diſſimilitudes. For in his concliiion hereof, 

| he 
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he encludeth alſo other differences more bitterly, and not ſpo- 
ken of at all in any his premiſſes, whereupon he inferreth it, al. 
beit that ſuch his additions be alſo very vntrue: as that, cel. 
aſticall courts gine oathes without all courſe of indgement : that the 
| oathes there, are made ſuddenty, without all diſcretion; vom vncer« 
taine demands: that their oathes doe fe wander, at the doubt. 


ull will of a ſubtil and ſhe oppoſer : and that the oatbe in Eccleſi- 
r conrtes, el. renealing of wordes , deedet , and 
thoughts, though nener offenſine to am. Belike then, where others 
be offended, he mindes and will not ſticke to allowe vnto thoſe 
courts,the miniſtring euen ofcheſe generall aathes: which he fo 
often (beſides the purpoſe)hatpeth vpon. 

Let vs then lay aſide theſe imputations (being vtterly vntrue) 
which hee couc together in his concluſion , made of this 
point, viz.concerningthelike courſe obiected to be vicd inthe 
Starre chamber. what then doe all, ot any the former differen- 
ces of ptoceeding by him noted; betwixt the Starre. chamber, 
and court Ececleſiaſticall make, to prooue the vnlawfulneſſe of 
miniſtring an oath in a criminall cauſe, which is the matter one- 
ly in iſſue here betwirt vs ? yea, though they were admitted to 
bee ( indeede) differences, which is ſhewed, to bee farre other -· 
wiſe? For albeit, theſe courts ſhould differ in many other points, 

et ſuch difference cannot prooue an equitie to bee in the very 
like oath, when it is vſed in the Starre-chamber , and.an iniquitie 
to be in it, when an Eccleſiaſticall cant doeth (in the like caſe) 
miniſter it. Truely, he might out ofthoſe differences as wel con- 
clude thus: the Starre - chamber is kept, and the oath is miniſtred 
at Weſtminſter and they haue in that court, but three or foure 
eAtternezs: therefore the very like oath miniſtted in the Conſe 
forie at Paules, where there be a dozen Procurators ſometimes 
preſent, is wninfl, and vnequall .This therefore falleth into that 
point, which (in the Epiſtle to the Reader) I affirmed to be his 
fophiſticall anſwering oſobiectiaut. 

He alſo doubterh, that the Statute authorizing the attaching 
of beretikes by Ordinaries,made 2. H. 4. ca i y, which he termeth, 
the twiſe damned, and v Statute , and a bloody and boyling 
e: will be alleaged,for proofe of theſe oathes. In trueth wee 
ould be brought toa yery fraiteexigend; if we were 15 | 

as 
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principallpoint in controuerſie. 


| 97, 
(as he is) to runne ynto ſuch repealed ſflatutes, for proofe of any, 


Let let vs ſee howe he aſſayeth to vntye this knotz which he 
doeth two wayes. Firſt he ſayih.it appeareth not; that thereby any 
authorute was gizen to mpoſe any ſuch generall oath, if then no 
ſuch thing appeare, why doth the Notegatherer,ſo confidently, 
and ſo often affi me; that this 64th was then firſt brought in and thb, and Noce- 


eltabliſhed: and therefore hee calleth that, the ſtatute ex offici 


0, 


though ex officio or oath be not once named there? thereby 
confounding the very courſe of proceeding, with that one A 


thereof, viz.of miniftring an oath, 


The Treatiſexr goeth further, and ſayth; it appeareth not, that 


authoritie was thereby ginen, to compellby oath, the priſoner 
be. 2 that (and —— of life 


become his mne Accu 


10 


and death) had bene againſt the lawes and iuſtice of the land. 


which reſtraint in this worde (e 


By 
ly) he ſeemeth little left. 


then to yeelde, that in other caſes not capitalh this oath is not a- 
gainſt the /awes, nor tuſtice of the land. But it is very vntrue to 


thinke;that whatſocuer is wholl 


in Temporal courts, 


ſhould therfore(ſtraight wa — to be againſt them. 
For there * ifference ixt wor ting, or ing, and 
plaine forbidding of a thing to be done. 

Furthermore, we are commanded in Scripture; be read to 


giac an uccounmt to enery one that auletbh vs areaſon , of the hope that 15. 
x in vs, with meeknes and frare. If to euery one, much more to a 


Magiſtrate. What then if he (hauing alſo authoritie to impoſe 


oathes) will exact it in this caſe ? may he not as lawfully doe it, 


as without oath, he may aske — — 


ie? Nowe 


it is no more lawfull before God, for vs (being but asked of o 


faxth, or hope , even by a ptiuate man) to d 
ſay 3 though jp — ſaue our life: 


with him, or ta 
en wee may ſay 


yntruly, when wee be ſworne to tell the trueth thereof vnto a 


Magiſtrate.*doe not gaine ſay the trueth in am cuſe( ſaith the 
man:) and againe, fy 


6 aſhamed of vntrueth before a Magiſtrate; 


Repugnancie be- 
tweene the Trea- 


gatherer. 


1. pet. ca.. ver. 


Wild * Bedefat. 
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er 4 man in authoritie. So that hereupon it may ſeeme, to be a- 1 
inſt Gods lame: to ſet any man at libertie from anſweringtrue- 
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hing his fayth and hope; and ſoi when, howe, and 
te Ay — — — 


death 


— — — * 


Chap.. 
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death might enſue thereby vnto him. 


v 2.H.g.cats 


3 * . 7. ea. 


His ſecond anſwere to that ſtatute, is, that, ifrbi oarh be im. 


ed vnder the worde of Cauomicall ſanttions, mentioned in that 
atute then was it no binding law; nor game ſufficient amthoritie cr. 
becanſe alllawes of man, repagnant to the lawe of God , are meerely 
veyd. Where he aſſumeth as graunred;that this oath is rep vane 
10 Gods law,which ſhal (God willing) be prooued far otherwiſe, 

The laſt point, which to this purpoſe he ſuppoſeth wilbe ob- 
iected, is; that, the kings ore haue graunted Commiſſion: to 
examine by oath, This, be thinkgth, cannot be and though 
et could yet (ſayth he) ſuch Commyſſions are againſt lam, and there 
fore voyde. Therefore, vntill they be d to be herein 4. 
g inſt lame, this anſwere will fall to nought; and the obiection 
will remaine till then good and ſound. And fo I ende this te- 
dious Chapter, made in anſwer of all that which I finde brought 
for proofe; that theſe whereof we argue) ſhould be con- 


trarie or repugnant, vnto the ſtatmes,common lame, or ca ome: of 


this Realme. 
CHA 40 of the 
That miniftring of ſuch oathes, is by the Lawe1of the Realme, al. 
laved onto [ndges of Fccleſiafticall conrts : and ſome fewe b 
ieftions made to the contrary, are anſwered. : 
E. Hat thelawes of the Realme allowe it vnto courts 
Eccleſſaſtical (which 


point comes next to be de- 


(lared)theſe few allegatiõs folowing, may ſuffice, 
IS * Ordinarietare ved, to enquire ofthe forne 
dation, eftate, and gonernance of Hoſpitals(being not 


the Kings foundation) and of all other matter; neceſſarie in that 
; and vpon that, to make correftion and reformation; hoe: 
after the lawes of boly Church as to them belongeth, 

Now by thoſe lawes, Enquirie, touching crimes not capitel,is 
made bythe defendants oath: as in the next Chapter folowing is 
declared. So that (if any ſuch faultes be)the perſons viſited are 
to diſcouet them, vpon their oathes: which cannot beentended, 
but that they may be creminell and penal to them ſe lues: becauſe 
— 5 1 to be corretted and y 

erte, | e Ordinarier of incomtinency by ex- 
| p Church, 


2 
. 
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Church they may be committed to mar. But it is ſhewedafore , thas 
examination(cuen at the cõmon la, like as at the Feeleſiaſticall) 
ij von o ub. So that ſuch oath is (by the iudgment of that ſlatute) 
deemed a larfull proofe , requſue by the lawes of holy Church. 

Execmtors & © adminiſtrators muſt gine oath(before Ordinaries), 21. ll. l. ca. 
of the trueth of ſuch Inuentaries,a; they doe cælubite. Let this may 
implye in it, either periarie, or ſome diſc of a mans owne 
fault; if he haue dealt therein corruptly and fraudulently. 

And another * ſtatute (though ſtanding repealed)yet giueth. H 
good teſtimonie, that not onely Enqurie at an Ordinaries viſna- 
tionzbut alſo, that the parties owne examination, of whome the 
enquirie criminall ex officio is made;is holden for adue courſe of 
the lawe eccleſiafticall, not diſallowed of by the lawes of the 
Realme. And ſuch examination is done by oath,according both 
to that lawe, and to the Temporallin like behalfe; as bath bene 
ſhewed out of Juſtice Brookes abridgement. | 

. Myreouer * Ordinaries are authorized to exquire & topaniſh, 1. An. c. 
&c.the violation ofthe Act made for vniformity of common 
er: howe ? cuen,as heretofore hath bene vſed in like caſes, , 


call laves, But ſuch engquirte generall is preſcri- 


Q ueenes eccleſcaſt 


bed, and ſo was alwayes * by 2 — of men hand 
the engquirie ſpecial is, and was vic endants one oath, 
incaſe he Fee i 4 

The oath of * Supremacie may be giuen ex officio(by any Ord- v 3. Eli. can. 
nic) to a Clerbe, being within his iuriſdiction: yet if lch, Curie 
doe caty a contrary perſwaſion, it vrgeth him to reueale, a 
diſcouer himſelfe, and his erroneous opinion,by refulall of the auth 
er — w———_— if he liſt not to be, * — te- 

ez then falle (thereby) into a Premwnire , which putteth 

bim out of the Q aeenes protection, forfeiteth al his lands, &c. 
and condemneth him to impriſonment. | 

In a ſtatute made againſt 5periarie the ſame time;this proweſs is: J Mn 
ing therein cotrined, ſhal not & 


cõteined: j the ſaid Ad, nor 
tend to any [}iritual or eccleſiaſtical cui or conrts within the Realme 
Sea 
Hal 
0 


2 England yr 1 the ſame:but that al 
offender i in forme afereſ 
—— Uſual] Ja a ag Ar 
hah bee ned del and frequented, te ſpl Ecco 
2 ceurin 
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comrts: am thing in this preſent eActe to the contrary notwithſtan. 
ding. Where (1 thinke) it will not be doubted, but that vnder 
that worde pamiſb, is vnderſtood, the whole courſe alſo v ſed by 
thoſe lawes, which muſt necedes goe afore and doe tend to the 
connifting of ſuch faults, as be(thereby)to be paniſbed.It was ne- 
uer claimed, nor vſed by any Eccleſiaſticallcourts eithet afore ot 
after; ro puniſh any periarie or ſubornatum of periarie; but either 
for — of oathes voluntarily taken, called /efio fides (in ſort as 
is ſhewed in the firſt part) or elſe for periuris or ſubornation there- 
of committed in an Eccieſiaſticall court, & matter. So that it can 
not be intended; but that this ſlatute, meaning to reſerue vnto 
courts Eccleſiaſticallifnot more, yet at leaſt the puuiſbment of all 
falſe oaths there made, did minde withal, rather to eſtabliſh then 
to preiudice oathes there appointed to be taken, by ſuch vſual 
and ordinarie lawes Eccleſiaſticall. For if oathes (eſpecially in cri- 
minallcauſes)were neuer there to be taken: there could then bei 
none at all, or at leaſt there would be much leſſe danger, of any 
perearie and breachof oath, 

In the * ſtatute de excommicato capiedo ſundry grieuous crimes 
(being of eccleſiaſtical conuſance)are reckoned vp. thereby it is 
alſo prouided,that the ſigneficanet fro the Ordinarie,vpon any of 
them, muſt cõteine, that the — —— 2 ſome 
canſe or c ome originall matter of ſome of the ſaid crimet, 
CEA — it is ſure, that after —— yeelded; 
cõtempts molt vſually are committed, by not performing ſome- 
ching that is comanded, according to that law, as by refuſing to 
ſwearg;or being ſworne, to anſwere directly, as a man ought. So 
that this ſtatute leaueth the determination of all ſuch contempre 
to the diſpoſition of that law, by which the proceeding is made. 

- Thave touched(afore in the ſecond part)certaine cales; where 
the common lam not only allo weth, but alſoſ in ſome ſort aboue 
the other courſe )doeth privilege vnto courts Eccleflaſticall the 
proceeding ex officio,againſt crimes puniſhable by that Iuridicti- 
on. As namely, that in proceeding againſt an offence, for lying 
violent hands vyon a Clerks; Bryan and Littleton helde (no man 

Md. H. paineſaying che the * ſpitmalſ cvurt may puniſh it ex officio, bar 
not at the ſute of the partie, leaſt the beater be kept from bus 
[olntion gill ſome temporal duetie be contented e 
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| And" Mordant was of opinion; that if amanbe ſnra iy a party . .in. R. y cl 

pro lefione fidei, in not paying a ſumme of money promiſed; there ſball an. 

he 4 probibitiom : yet if the [ndge eccleſiatticall ſhalldoe it ex officio, 

that then no prohibition ſhal lie, And a iudgement giuen long afore | 

in the booke of ¶Aſſſes, ſeemeth to accorde herewith , and to: LM. Aſſt 

ſtrengthen this opinion. \ þ __ 
Firzherbert in his Nonanaturabreniam , reporteth the Lawe 

to be:that Ordinary may cite, & proceed: againſt a man ex offi- : 

cio pro violenta manuum inicttione in clericum.Likewile for tithes a 

deteined in the time of the vacation of a Benefice © (oallo bee 


cite thoſe, who refuſe to mayntaine a Curate or Chapleine , and 


fornication and like offences. | 

But by the law eccleſiafticall, according to which the procee. 
ding che courſe of procceding againſt crimes and offences ( fot 
the moſt part) is by the paities corparalloathe vnto articles or poſs 
tions ofthe very crimeitſelfe,ſo there be precedent, a denancia- + 
tion, 4 fame, notoriouſnes of the facte, taking in the maner, or anie o- 
ther matter, ſufficient in law, to open a way to ſuch Enquirie, 

That esquirie is allowed by common law vnto Courts eccleſs- 
aſticall (and ſo conſequently theſe oaths) appeareth alſo further, 
by two precedents of conſultations, fer down inthe Regiſter, The 
* former of them mentioneth & alloweth of an nquiſation made + Regiterzie. | + 


by the Deane > Grin, Officisll, and of his there< . 
vpon, for deſects in a Chancell, and for want of ſundrie ornamets, 
and other requiſites in a Church. 


The other (beſide a conſaltation)doth conteine alſo a cõman- · mid. g 
dement to the Ordinarie, to take ſull information, euen by way 
of [nquifition,and by other meanes, touching the value of tithes, s, 
and to certiſie into the Chancerie. No al Enquirie generally (as ol 
is ſhewed afore) is ex officio; and is by eathes of other men in ge- 
nerall enquirie;and inproceſſs informatino:and may be by the oarb 
of the defendant, in proceſſupmnitmo,ſorhe crime be not caprtall, 
o of mutilation of limme. | 9 b 
But to ſpeake more particularly for proceeding of Office; we 
finde there, that anꝰ Ordinarie proceeded ex officio,as for a crime; Ibidfol.g1.h; 
againſt a pariſhioner for tithes deteined by him, whites abene- 
fice was vacant. e HRS 

That it is” allowed yntothemrtoproceede againſt crimes; a? i 
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correflionem anime, we haue a precedent there, ofan Otdinaties 
procceding _ a lay man for w/irie, euen at the inſtance ofa 


e 

This againſt crimes, defef1s, and exceſſes, they may proceede 
& obiect articles ex eſſicio; appeareth by the precedẽt there ſer 
downe; where an Ordinarie proceeded ex officio, to the interdict 
ing of a church; by reaſon a part of diuine ſernice (as it was then 
holden) founded to be vſed in that Church, was withdrawen. 

Where an *Ordinarie proceeded ex officy ſui debito, to the cor. 
recting of crimes and exceſſes ofthoſe, that were vnder his Iuriſ. 
diction : and among others, obieQed articles againſt a Knighr, 
for not ſufficient reparations of a Church, tending tothe corte- 
Rion of his ſoule, by reaſon of his deteining of that which hee 
ought not: this is there allowed, to belong to che court Eccleſ> 
aſticall, and to the liberties ofthe Church, | L 

Likewiſe we find there, an Ordimaries dealing allowed: who 
proceeded ex officio againſt one, that had laied violent band; wpon 
a Clearke,(ofarre foorth as he dealt but for correction ofthe delin- 
quent, to the excommwnication of him, & puniſhment of his ſinne, 
without adiudging any amends to the partie wronged : for this 
belongeth to a Temporall Court. 

Vpon a publike fame ariſen, that a certaine pariſhioner did 
withhold his due o ſauiont, refuſed to be confeſſedto the ptieſt. & 
to receiue the communis at leaſt once ayere: the Ordinary ex offi- 
cio did call him, tothe intent to inflict — corporall paine vpon 
him, for correction of his ſoule: and this proceeding is there al- 
lowed vnto Ordinaries, to be of their iuriſdictian, and lawfull, 

One Linadſey a Nota, being infamedaſwelof a crimeef 
fornication (for ſo [take it, that it ought to be read) by him camit- 
todh as for comtepts done tothat court: was ex officio proceeded a- 
gainſt, by; Deane of the Arches, for correctiõ of his ſoule & ma- 

h which are there allowed( together with ſuch procee- 


ding) to belong to 5 lbertic ofthe church, & to eccleſe, imriſdiftion. 


In which copie of canſaltationit is to be noted, that towards the 
end therof, & alio in the title of it in the margentʒ this word defa- 
marronis, is vied in Reed of the word fornications : for actions of 
defamatid be ſeldom, or neuer ſucd ex officio, but at the inſkance of 
ſome partie grieued. Beſides mention is there made of committng 

| K 
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perl. . proceedings in Courts Ercleflatticall, ' 1d; 
it within that i uri ſdſtion which, in defamation(that is not propet- 

faid — — material, ſothe — 
then in that iuriſdiction. and there fore, where in the beginning 


of that vit, the wordes are printed, Super formationis ee, and 

connerfo (which hath no ſence nor yet is any Latin) no doubt it 

-ought to be ſaper crimine unt Cv. . een 
As for the *cr1mee of forwication,itis twiſe(beſides) noted by the · All g. 

Regiſter chat Ordimaries dagainſt it, in that forme. In the 

firlt wherof it is ſaid, that the Ordinary, proceeded ex officy debits 

(as bound by his office & duty) againſt a ch eins that kept a cõ- 

cubine publikely to the danger of his owne ſoule, & with ſca. 

dallof others, Therefore this crime was obiected againſt himex 

io, for his correQion,and for reformation of his manets. 

Inthe* later of them, che Official of Canterb.proceeded ex of * ii fal. ay. 

ficio againſt a vicar(for the ſame crime, & for contipes allo by him 

made 2y2in(t that court) ad correftiont anime ſue. And there it is 

ſaid of both the faults,as in al the former c alas to like effect 


that this is cox or pews, ad forũ Eccleſiaſticum pertinet, in 
premiſſi. And the ſaid writrunneth thus : Cm vor naper ex officio 
veſtro, fuma publicareferente quod T. v. veſtra inriſaiftionts C. in 
amplexib us fornicaris tenet: ipſum corã dobis m enria it 
fro correttione anime ſuæ, in hac parte citari feceritis , proc 


miu, quod in canſis prædictis ex officio veſtro, 
nem ipſius vicary, & non concernunt placita 
curia Chriftianitatisprocedere, & vlterius | 

ſue flatnere & facere poteritis , quod ad officixm ern 


voueritis de iure pertinere, noſtrapredifta now 


ſo many ud 

mon law for crimes of eccieſcaſtical coniſance (and conſequently 

in matters ncicher Teftamentarie,nor Matrimonial any —— 
| V 
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rr on, may he 


cited, ( againſt cheir wils) by Ordinaries & [ndges Eccleſi. 
aſticall ex officio ipſorum mero, And vpon apparance, may by cen -· 
ſures eccleſiaſtical cc. be vrged vpõ their oaths vnto examinatis; 


& to anſwer matter, though it concerne their owne crimes, And 
therfore, that the lawes ofthis land do warrit & alow,the mini- 
ſtring of that othe( hetof we intreat) vnto Courts eccſeſtaſtical. 
We do onely ſay, that the defendant may lawfully be vrged, 
in due proceeding efoffice to anſwete concerning ſome crimes of 
his owne,by vertue of his oathe. But according tothe Treatiſonr, 
Note- gatberer, and others, who ſeeme to confound all procee- 
ding ex officio ; with the very miniſtring of an oathe to a defen- 
dant, touching a crime obiected againſt him; we might a great 
deale more peremptorily conclude; that if theſe two (as they 
holde) be but (in trueth) all one thing, then whereſocuer pro- 
ceeding of office is, there ſuch aathe (of neceſſitie) muſt be allo 
miniſtred and taken. oF. | 
Theſe proofes(laſt alleadged) are gathered out of Writes of 
Conſultation, after that (by the parties conuented) Probibitions 
bad beene brought, to remooue the cauſes from eccleſiatreal 
Courts. And therefore no doubt, but that the .Lawe (before the 
Conſultations awarded) was thoroughly debated; and that the 
parties delinquem were cited, and proceeded with altogether a- 
gainſt their willes. Fot, can any be ſo ſimple, as once to imagine, 
that a man who is cited to anſwere, in a cauſe criminall and to be 
puniſhed or corrected for it, will willingly appeate and anſwere; 
ifhee neede not tocome at all, and were therein alſo, by Lawe 
protcRed?Or that he wil be at coſt, to procure a prohubitioto flay 
the dealing; where he is willing enough to be proceeded with? 
But beſides allowance hereof, by the Statutes and Common 
Lare vnto Courtes eccleſiaſitcalkthepraftiſe alſo by time imme - 
moriall hath runne accordingly; as may poſitiuely appeare by 
Acts of Eccleſiaſtical Courts, and(by way of abnegation )may be 
ſhewed from the Recorder at the common Lawe, In that (as! 
thinke) it will not in them be found; that any Probibitzon ( hath 
vpon this point onely) / beene awarded thence ; or at leaſt, 
on debate for obtaining ofa Covſwltation , ſuch hath not ſtoode, 
nor beene mainteined. 
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Part.j, proceedings in Conrts Eccleſiaſticall, Tos 
And albeit, either vpon this conſideration , or ſome other as 

yeake, certaine euill diſpoſed and factious perſons; haue long 
| agone diſputed and maintained opinion, againſt oathes mini- 

ſtred both in Courtes temporal and Eccleſiuſticall; yet vpon ge- 

netall miſlike of ſuch foxd nim (as may be gathered) a Pro» 

ainciall conftitation was then agreed v to 

make euen all diſputations, againſt 7, miniſtred in either 

court, to be bereſe. which Conſtirutiom 1 haue not hitherto found 

to haue bene miſliked, much leſſe condemned at any time ſince; 

as contrary to any the lawes or policie of this land, Lat! no man ' Confti prou 
(ith that Conflitution)preſume to diſ pute & rc. ag ainft other which an 
are made either in Eccleſiaſtical or temporall Conrtes in caſes accn- 
flomed,and in vſnall manner, & c. and oo henceforth, let it be com- 
monly taug bt and preached; that oathes may lawfully be taken by all 
(to whom it appertaineth ) by towching the bolie Goſpel: , and upon 
them; all caſes by law expreſſed, and which are vſual in both carta. 
Seeing then it is moſt appatant, that the oathes(which wee here 
diſpute of) are both expreſſed and preſcribed by lawes Cini and 
Eccleſiaftical;and were alſo there vſed, both at the very time of 
ſuch Conftization,and long afore:it wil hereuponfollow,thatthe = 
like oaths were then alſo vied in temporal Courts, and were(by 
that Conſtitution) aſwel alowed vnto Ecclefiafticallcourts,as they 
were in their owne tepyporall courts, Which thing is ſo much the 
more manifeſt, in that, a little Treatiſe purpoſely compiled (I 
take it) by Saint Germanin the time of king Hew.#.cuen againſt 
ſundry ſuch Conſtirntions,both Legatine and Proxincialyer ſaith 
thus ofthis very point, viz, *rhowgh ſuch a man: ſaying viz. againit » A Trexiie con- 
vſaal other,jin both courts be vntrae ; yet it is none berefie , He yeel- Fong Coolti, 
deth then, that, in all caſes then accuſtomed in both courts;othes Legmine.ca.2 3. 
mightla and alſo to be taken. —— 
iſe of this oathe (as in all formertimes) ſo was it al- 
ſo receiued and vſed, in the time ofking Hey the eight, as well 
after the Papecre was ouerthrowne hecre, as afore : and ſo hath 
i: — euer ſince. ofthe 1 

his time, theꝭ Lords Connſellfinding Bammer the , 

B. ef London, ſomthing ſlack in his duty; did enioine him to cal a- —— = wg 
ſore humalrefwſzr; to come to diuine ſeruice / to ſearch am con- e 
nem, & puniſh al adultereriaccording 9 ö — 
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rod As Apologie of certaine Chap. 3. 
*Ibid.fol, % The! kings commiſſioners vifiting the Church of Paules did 
examine al thẽ ofchat church by vertue of their oathe;touching 
their doftrine and connerſation of life. Wherevpon one Joby Pain. 
ter and others, did confeſſe aducterie euen by themſelues to haus 
bene committed. yet this was a general enguirie, . 
Madl. lol. 51. The Kings commiſſion to proceed againſt Bonner, affumethzthat 
the commiſſioners ſhal proceed aſwel by meere office : as alſo by way ef 
denũciation, & by either of the, or by any other means, by their diſcre- 
+ Ibid, fol, r5 12, flant. By vertueꝭ whero charged him wa al oath,ex of 
| ficio;in form of law,to anſwer the poſtiũt, that ſh be miniſtred: 
abi4fol 1516. which vpon his oath take, were afterminiſtred ynto him. But for 
that he would not anſwer them fully, he was pronounced conta« 
max & pro confeſſs , & was remaunded backe topriſon as aſoie. 
rlbid,fol, 1336, The proceedings about that time allo, aguinlt Ste. Gardiner, 
& the oath miniſtred to him, was ex officro, in matters criminal & 
penall: as appeareth by the ſentence of deprination from his Bi- 
cke of Wincheſter. And yet beſides Biſhops, there were ſome 
ofthe Kimgsconnſell, ſome Cruiliaxs, and alſo ſome [adges af the 
land, and other common lawyers, who were then comm: 
in that cauſe : and knewe the lawes as ſufficiently well; as any 

doth,which now impugneth this courſe, . 
*Circa g. at 4. In her MAaaleſties time that now is, a ſpecial comiſſion was dire. 
room domaine Cteil forth by her highnes vnto certaine great perſons both ecele- 
Sine. faſtical,& lay;wherofdiuers were of the priay counſel, to proceed, 
by way of enquiry ex officio, againſt 2. great & howorable perſona» 
ges, in a cauſe of correction for incontmency, for ſo the commiſſion 
did runne. Whereupon they — called, and pro- 
| ceeded with; and were put to anſwerthe crminal articles, ypon 
their carporal oaths, 
Not onely at all general 2jſrationsholdenin the beginning of 
her AMaieſtiet reigne, by ſpec iall commſſaui. grounded vpon the 
ſtat./. Ec. /. but alſo euer ſinoe, by vertue of the commiſſios eccle» 
faftical;this courſe of exating ſuch aatiu, hath bin practiſed and 
continued. was it then ſo long togethet, againſt pita and other 
— — _ nee ary ——.— as ”=_ which, 
no icct(beari name of a profeſſor goſpeleuer 
did open — diſlike: and px — 
dain,ablandy,ervel,yniult & more then Spore Inqueſition; hicauſa 


a few 


— 


— _ 4, 5X * 
* ur. 3 2 ok on Co — . 
«A A\\ > wa N * 3 Nee WI 188 Nd * 
« * \ he 4 * $4 © i 
R k 
- N — 5 


part. 3. proceedings in Courts Eeelefiaſticall, 355 
a few.vaine, & faitions Refermatifts, are vrged with the ſelſe ſame 
maner of oath?Belike lawes themſcluesare but partial, which.in 
reſpect of arception of ſome mens perſons, doe ſo quickely turne 
their nature, from ſweete to ſower,and from iuſt to yniult? 
When D. Grindal late Archb. of Canterb,was B. of London; he 
cõplained to the Lord: & others of her Aa. moſt honorable pri- 
in coũſelyfor that by vettue of the commiſſion eccliſtaſtical, he could 
not ſo duly & thorowly proceed, to the d iſcouery & puniſhment of 
certaine gb, & other great poſſeſſioners being Ręemſants (as 
he ought)becauſe ſom Cimilians & common lanyera ſuppoſed the 
by him to be like affeed)did ſiniſtetly animate and aduiſe them 
not to take oath, to anſwer vnto any articles obiected ex officro; 
vnleſſe ſome fame by preſemtmont, or ſuch like, were firlt found a- 
gainſt thẽ. vhich would proue (faid the B. )a long, troubleſome, 
and chargeable courle, if it ſhould be purſuedſeing ſome of ihẽ 
dwelt in remote places of the Realme, where as the people alſo 
ſtood like affected ſo that they would neuer be induced, to make 
any ſuch preſentment or diſoouery. and yet that the matter was by 
denunciationsby vehement preſumptions , and by good exidence 
giuen vnto the commiſſioners; ſufficiently orherwile deteRed;or 
was ſo zotoriowus, as that (by lawe)they might ground an Engairy 
of office, againſt rhe; as by others, no lefle ſound Lawyers,he was 
informed. For redreſſe whereof, and for furtherance of luſtice, ic 
pleaſed their honorable LL. to cal ſom both ofthe(imilians,& cõ- 
mos 5 afore thẽʒto the Counſel boord, that had giuen ſuch 
aduiſe. & thereupon,three ofthe doors, and one comnfellor at law, 
were by thẽ cõmitted to the Fleet. which (I think) ſome of their 
bonorable LL. & others yet remaining, can & do wel remember. 

By al which here premiſed it doth a how ſufficiently & 
manifoldly our 3 this is grounded:& likewiſe 
to how ſmal purpoſe the — * reſoneth, where he gathereth; 
that eccleſiaſt. courts muſt be reſtrained by the Q. prerog atine roial, 
& common lame iin that their iuriſchi tion is from the Crom. Conſi- 
dering, none ofthe defenders of this oath wil deny, either the an- 
tecedent, or conſequence hereof. But that which couertly he would 
thẽce inferre, vi. that ther fore 72 gine oths,but as the cõ- 
mon las doth; wil not any way follow thereupon: becauſe the Q. 
frerogatine rojall, and 3 ſo farre from reſtraining 

| + or 
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rot An Apologie of certaine - Chad l. 
or forbidding theſe oathes; that (as it hath beene prooued) they 
allow them. and the Temporall Court (in many Re caſes) vie 
not ſo much as a different oourſe n which is in ſpeciall 
controuerhe, 

Now ifit ſhall be ſaid, which alſo ſome very learned men do 
hold(as the Treatiſour conſeſſeth) that the Statute law made the 
firſt ofher Maieftie , warranteth, and alloweth this manner of 
oathe : chen to ſhewthisto be (as he conceivethir) abſurde; hee 
telleth vs of lome other points alſo defended ( vpon the generall 
words of that eAe, and of the Commiſſion) by the ſaide learned 
men; which ſeeme ynto him to be alſo no leſle —ů— 
the miniſtring an oath in a cauſe crimimalhꝭ & therfore the one no 
better warranted thereby. chen the other. for to what other pur= 
pole then this. he ſhould bring them, I c ãnot poſſibly cõiecture. 

The firſt fault he findet with ſuch learned mens ſayings, is:fot 
that they iudge it to be warranted by the Acc and iy 1 Cimiſſn 
ro put — i0,preſent= 
ment, or i He may fa- 
cher ypon ſuch lane men — 5 he 2 ut is it Tlueh = he 
himſelf would thus obiectʒ as ifhe required bils of [fe 5 & 
Inditements (as it is at the comon lam )to be vſed af in coarti er- 
cleſſaſtical, ſeing both — the Note-gatherer do tie the 
Commiſſion to deer on eccleſuſtical,and they alſo to be dealt 
in. only eccleſiaſtic, — learned mẽs ſayings, may wel & tru- 
ly be — —— whe either the offence is notorions,or is 
knowen to the [ndges themſelues, to be dangerous & ſcandalow 
to be ſuffered, For theſe two caſes be outof all thoſe that hee na- 
meth: yea though he ſhould (molt vniuerſally) take ſaite for any 
proſecution by another, and information for any priuate credible 


ſmg geſtion, or denunciation made. 


The ſcconderrour which he aſſigneth to be holden by them: 
is, for that, ſecret information may be. admitted, ſappreſſo nomine na- 
tificantss : and he calleth ſuch informations, ſecret accuſations, and 
the men malicious calumniators ; adding, that all good /awes, and 
well gouerned common wealths, haue ſuch hidden backbyter: for ap- 
parant acemſert. But if all goad Laves andwell gonerned commun- 
reales do(indeed )bold ſuch men for apparant accuſers; then doch it 
follow that, when ſuch Information is giuen, there is no want of 
an 


Part.zz proceedings in Courtes Ectleftaſticall, Top 
deede, euery relation made to 


an ext accuſation, Fet in 
a Magiitrate by ſuch, as will not proſecute, nor (perhaps) hee 


ſeene in the cauſe, for ſome good conſideration; is not by any 
lar, not in any common weale that I know of; holden for an accam 
ſation, for a malitrous calunmiation,or for any ſecret backþiting,nor 

et deſeruedly ( by any neceſſitie) is ſoto bee accounted, For 
belides othercountreys which I haue read of; ſuch yon infor- 
mations haue (oſtentimes) their manifolde good vſe, euen in this 
Realme,yea and amongs ech degree of Magiſtrates. And if 


ſhould be wholy reiected, or neglected; might (ſometime LD 1. 1 


bring an whole ſubuerſion vnto vs all. 

I ptay, were thoſe that gaue the firſt information of Babingtons 
damnable conſpiracie, to be miſliked,as ſecret backbiters? or was 
the examination of theſe traitors,and the proceedings vniuſtʒbe- 
cauſe the names of the intelligence giuers, were to this day ſup. 
preſſed?By this example then you may wey,& conſider, of ſun- 
dry the like. Howbcir ſuch # in ordinarie courtes Ec- 


n 
clefiafticall, be not holden for ſufficient dof Specrall Engqui- 
rie; except they be very frequent, awd hes offence ſcandalouu: 
and in Commſſion coxrtes, they bee as rarely teceiued, as in any 
courts Temporallof this Realme hatſoeuer, and then but from 


very great,and credible 2 
* pos fault he fi 2 — learned mens opinions, is: 
t. the Judge imeſelfe to be an A, -which lawleſſe 
worn, Hops a re (he ſaith) deteſteth: for that ns 
man accuſer , and witnes: or Inditoxr,and a [nronr : there- 
fore much leſſe may the [ndge be ane Accaſer. Foranſwere where 
of, firſt the lawes ciuill and eccleſiaſtic not the Judge pro- 
ceeding of office to be any accuſer: but that whereupon the £x- 
quiry is grounded, to repreſent the acruſation. and ſo there is no 
need for thein to pleade ſuch plea, as he here ſurmiſeth.Second- 
ly, that, an accnſer may in ſome caſe and ſort)be a witnes, &c. is 


*elſewhere declared: and ſo his antecedent falſe. Thirdly his rea- Vide s fan. 
ſonfoloweth not: for why might not a [adge be an accuſer-albe. Pag.110,& 118 


it neither an accuſer could be a witneſſe, nor the Inditom a lr 
Fourthly, if it were true, that the Iaffice of this land, and the com- 
mon lawe did not vie ſomething, which an Eccleſiafticall court 
doech: may it thereupon bee inferred, that therein is a con- 
\ P 3 trarietie, 
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erarietie, and theroby ( for ſuch d ffenence onely) a deteſtation of 
the other coutſe? This maner of reaſoning is more cõmon with 
him & others, in theſe cauſes;then any way ſound & ſubſtantial. 
For the one court doeib it, & the 3 be no _— 
rieiznor yet propoſzionsin any other degree of oppoſition ; in that, 
ſubieflam . inboth, not a ſame, and therefore doe 
import no mote, but a dinerſity. For is this( which is the very like) 
any good teaſon, viz. an Ecclefiaſticall court readeth diſfinitine 
ſentences de ſeripto, but a Temporall court doeth it not, ingiuing 
judgement, therefore there iscontrarietie betwixi theſe comts? 
& ſo the reading de ſcripto,in a court ecclefiaſtical viterly vnlaw- 
tuil? Whereof l thought it not amiſſe, once for all to aduertiſe 


the Reader, becauſe this erroneous argument is ſo vſuall. 


Laſtly, if all theſe were to be graunted vnto the Treatiſour, euen 
as he Citerh them down;yet what would it auaile his cauſe? For 
admit theſe collections were abſwrdly gathered, from the genera« 
lity of the words of the All & Commiſion,wouldittherefore fo- 
low,that authority, to miniſter oaths to defendãts in canſes crimi- 
nal, oould not thence be argued without abſurdities, being whol- 
ly another point? why ? — thing cannot well be inferred 
thereon, may therefore nothitig at all be? Yet ypon theſe & ſuch 
like ſperches, rather thẽ reaſons of his, (elſewhere by ſundry occa- 
ſions touched) the Treatiſour wiſherh;the ſaid learned men wiſelicr 
to aduiſe theſe Comiſſumers eccleſiaſtical to reſpelt the ends expreſſed 
in the ſtatute, vix. the pleaſure of God jncreaſe of vertue,conſernation 
of peace and vnitie of this Realme : rather then the ample and large 
words of the ſtatute ard berght of their Iariſclction. as if theſe ends, 
could not poſſibly concurre, with tender of ſuch oaths. But whe- 
ſoeuer, he, or any other learned or vnlearned, haue ſufficien 

(indced)prooued,that theſe cannot ſtand togetherʒl doubt not, 


but that the Comiſſianers,wil take it,asa great benefit, to haue bin 


inſtructed by thẽ in a point touching the pleaſure of God, increaſe 


of vertoe, & conſernation of vnitie; which by molt of their large 
trauels in Dixinitie,by themſelues they haue not hitherto foũd. 
Howbeit, this laſt part of his ſaying ſeemeth vnto me to ſound; 
as if he would nor ſtick any more, to grant vnto vs, that the large 
words of the Act doe allow of this oath. So that we finde nothing 
any way materiall by him alleaged, to impeach our former — 
c 
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cluſon,viz.that the comma Lover, and ſatares ofthis Realme, al- 
lowe ſuch oaths to be tendered by Ecrieſſaſticai ludges. & thers 
fore the oath of the partic in ſome matter of crime, that may be 
damageable & penal vnto him: is both in practiſe, & is alowed alſo 
to be practiſed( in courts eccleſiaſtical) by]j lawes of this realme. 


That ſuch oath touching a mans owne crime is allowed, both by the 
Canon «nd Ciuill /awes: home farre, and in what ſort : and that 
the like is eſtabliſhed and thought equall, by the lawes & cnſtomes 
of ſundry other nations, v ell ancient as gf ö. 
ing chen the giuing of an uh in u cauſe cri 
2 . minall, & penall to a mans owne ſelſe; is practi- 
N ſed by the lawes ofthe Realme, and allowed 


NN — eee Cy pr 
ire "ſuch Canons ,as preſcribe it, act by a. 
— —— ranced to be (till — — 

fore the making ofthe Act. a 5. H. g;. and in trueth haue bene al- 
wayes ſince: let v#therefore ſee ; whether this courfe be iuſtifi» 
able alſo by Canon and Cixtlawes, and by them allowed and 
pride” © Mae ne RF | 
Firſt, the lame ofthe realihie,thatdo alloy certaibemarters to 
be of eccleſiaſticalconuſance,cinorbe intended,but to allow an 
eccleſiaftical forme of proceeding, by ſuch lawes receiued. For it 
were as vnreaſonableto batre them from proceeding in a cauſe 
eccleſiaſtical, according tothatlawe 23 it would be to require 
of them to deale,by way of /nuitements tid Ile. Thoſe lawes 
are ſo plentifull in this point, that it were vaine to ſet downe 
but a tenth part of that, which in this behalfe, might be ſayd, 
Therefore I holde it beſtto ſhewe vnto you, whar is the lawe 
herein (agrecable alſq tothe practiſe in ordinarie courts ecciefi. 
efticall) as I conceiue it;in as great briefnes as I can, which may 


both declare, that by thoſe lawes it is allowed, how farte, and 


why it is lau full: & may alſo ſetue to 8 true diſlincti- 
on) vnto all obiettions , drawen out of either of thoſe lau es, 2. 
gajnſt this courſe, | | <vadpt 
. Anoath touching a eriminall poſition, or matter. is either _ n 

Y 


KI 
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a witnez, ot by a partie. A witnes (by the very nature of teſti. 

— — indiffetently el bor the partie againſt 

whom he is produced, as for him, which ceth him. And 

therefore is to anſwere truely, not onely to the poſitions and arti- 

cles, giuen in by him, by whom he is produced: but alſo, vnto 

the law full and pertinent [»terrogatorier, miniſtted euen b the 

aduerſe part, In which /zterrogatories;ewo ſeuetall ſortes . 

teis may beconteined; tending to diſable him, from giuing te- 

ſtimonie. The firſt is an [nterrogatorie tending to the diſcouetie 

+ Felinus in. of his owe turpitude : and v#to* this, wh:ther it concerne am 
reſtibus.nu.10. crime ſuppoſed to be committed by the witnes, or his confeſſion there - 
per comme of or the fame and infamie ag aint him of ſuch crime; or a ſentence 
thereof;or an excommunication(thereupon)gone out ag ainſd bim, or 

any ſuch like matterʒ he is not bound to anſwer vpon his oath, though 

he haue done penance for it, and thereby be preſumed, to be re. 


— formed. The reaſon hereof; truely alleaged to be this; becauſe 


< er tu · the end of ſuch a criminous [nterrog atory miniſtred by ercey 
— tion or B ů SAY 3-10 


accuſing, or witneſſing, & not to the acquitall or condemmatiom of the 
perſon ſo challenged of the crime; as the ende is where a Purgation of 
mant 0wne ſelfe, is tobe enieyned : & therefore, no reaſon to aske 
3 Alph. Villag.ia it of himſelfe, For (as one wel ſaith)by the order of charitie,eche 
— man is bonnd,ta lone his owne body and fame, one degree ſooner and 
neerer then bis neighbours : inſomuch, as the love towards our 
ſelues, is made the rule, ho we to lone our neighbors; in which re- 
ung it is ſayd, that, ordinaria charitas incipit a ſepſa. and there- 
ore noi bewnd to furniſh one that ſtandeth & oppoſeth himelfe 
againſt bim enen againſt lamſelſa, in matter of crimes, but (ſaych 
he) it ij otherwiſe, when a man is vrged to the lib, by a Magiſtrate, 
vide a. Pt that is bis competent Iadge.Whereby the reaſon of the #privilege 
7. of an aath miniſtred ex officio; aboue that, which is at the inſtauct 
of r | 
ſecond ſort of [nterrog atorier; tending to the diſabling of a 
5 Felin.idid,per Witmes, is ſuch, as conteine no turpitude in themſeln:s. as] Interro- 
12 e his condition, as whether he be bond or free, or of 
a . ed,or aliance and ſuch hike and to theſe he is bound 

o anſwere. 


When a criminal matter is obiected, as to n 


pur. u proceedings inCourtes Ecelefluftical, 273 
him that is partie vato the ſuite: it either toucheth the crime of 
ſome witneſſe by him produced, or elſe the partie his owne crime: 
if it toncheth a crime of his owne witneſſe; he muſt anſwere it by the — 
of Inramentum calumnie,by him taken;which u, rogn, © 


vertae of that part of 
that he ſhal not burthen(more then needi) bus rare Ty 
i but ſhall himſelfe confeſſe a trueth therein when he ts 
when ittoucherhthe 5 owne ere, it is of two di- 
vers conſiderations ; for either, the cauſe is Cimly mooued for 
the prexate intereſt of the proſecutor : or els criminalh,for publikg 
717 the ſuite be but cinily mooued, the criminony poſition or in- 
terregatorie, may concerne ſuch a crime; as being concealed, 
brings benefit, & commoditie to him, with another mans loſſe. 
And in this caſe(albeit there be no fame, ot no detettion prece- — 
dent) the partie is bound to anſwere it vpon his oath, eum. mn. j. K. 
But if the concealing of it, capnot procure his gaine, with m 
another mans loſſeʒ then is not the partie himſelfeſ in ſuch eaſe) Eau 
bound to anſwere a poſition criminom ſomooued by his oath. yet uc, & ibi glo, 
euen in this *caſe, if ſuchcrime bee notoriam, or be otherwiſe . 
ſufficiently diſcouered by fame &c, then is he bound to anſwere + Barol. N. 
it, vpon his oath, s pra remuſſive, 
Nove if it bee mooued criminally, to the intent of pablike 
puniſhavent; iti either touching a crime altogether hidden, ora 6 f dels 
crime which ( in ſome ſorte) is bruted abroade and marifefted. quinicabes, 
if it be ſiwply baden, and ſecrete, the 5 rule is; thatamanis not dm d 4. K. 
boundroan{were ſuch crime, ypon his oath: quia emo tenerar, ledione yl. & 
propriam tarpitudenenrenzlare.” c ee — 
Andit is alledged our of Chyſoftonrein thee Decrees: Now tibi daf Inne 
dico vr te prodes inpublicun che. nh © regula 
One reaſon hereof is; ? becauſe mere ſecrete ſuner neede gad 
not be publiſned, but are to be left vnto God alone: De eccenltis 
Eccleſia now ind rt. en. 
And another Canon to like effect, i ſayerh 


— — ——— 
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in general! Ex ( as at viſitations) the lawe 

preſcribeth this forme of oath to be taken by them, who are to 

« e. quer cl. f. * denounce and preſent, viz. touching ſuch matters as they knowe, or 
den. þeleene, & haue in charge ( excepting alwayes crimes meerely hid. 
den )they ſhall ſay the full truth and nothing but the trueth In which 
» Salicer, nl reſpecdt it is ſaid, that an Officer of a Towne (as ſuch, which be 


Kral, called in tale Hecam villarum ) by preſeript of ſome ſtatute, lei 


denounce al miſdemeanors committed im that tonne, upon a grienous 
prniſhment otherwiſe to bee inflifted vpon bim: yet is hee not thereby 
bound, to preſent any ſecrete offence committed by himſelfe, Neuer. 
theleſſe, I haue heard it in the forme of the oath(giuen to grand 
Inries at Aſſiſesand Saſſiant) conteined:that they ſhould enguire 
oftheir owne, their fellowes, and other mens miſdemeanors, 
which they ſhould haue in charge. 

A great learned! Schooleman(by diſtinction) doth thus deter- 
mine of this poynt: If the Adulteris be altogether ſecret,a manis 
not bound indicialh to confeſſe bis ſine: neither in this caſe nag bt ap 
oath of telling the trueth, to bee exalted of him: becauſe biddew 
faults are reſerned to Gods owne indgement, according to the i. Cor. 
4.Chap. Bat when an exill fame rumneth of adulteris committed, or 
when there appeare ſome enidemt tokens , which may induce great 
ſuſpitiom thereof: or elſe when it is prooned Semiplene, that is, by one 
good I tr mr exception: then ought an oath ( to declare the 
traeth) to erte. ear be i then bound to confeſſe the 
verie trueth. | 


Lt.6..& Another reaſon thereof is;thata* Iudęe may not —_ 


$ 
3 ketnereg, ##dcial/y + but where he is ledtle thereunto equitie, 
"IN > mage 19) i to enquire , of ſaultes pul. Bars 
ſecrete and hidden. 

And yet there be alſo certaine caſes, which are excepted out 
3 &c.inquificionis Of this rule: The firſt Sis, when the hidden crime is ſuch, as doth 
Nr,  (bylawc)hinderthe execution of function Ecclefiafticall,orthe 
in c.cum ſuper de ing of abenfice, as Simonic tie, or ſuch like, 
— * wee haue alſo in the olde Canons of 
— — r an va pee 
ce ben good man, yet let not ſuch be a « Clerks , which à a ſo- 
e.. Capt vis. Mok ws (hn a lA Dom eas © 


e © ſuch grieuous and pabliky penance, 25 was very vluallin chal 
1 x cr 


ft. . proceedings inConrts Eecleſufticall, 177 
ſiraiter times. But if ſuch happen to bee dme, through the 
Biſhops want of knowledge of bus ate ; let him bee depoſed from 
the Clergie; becauſe at the time of bis ordenation , non ſe prodidet 
eſe panttentem , he himſelfe bewrazed not ſo much. Then much 
more ought he to open it, vpon his oath, 

Thercaſon, that in all * ſuch matters, as do hinder the execu- 2 
tion of an Eccleſiaſtical function, the partie himſelſe is to an- ounciar.c.ni 
ſwere, though it be otherwiſe ſecrete; or that he haue done pe- Ve! 
naxce for it) is this: becauſe, (thereby) his owne good and ſafe. enten. 


tie of conſcience,is procured: leaſt he ſhould (elſe) wrongfully — — 


live vpon, and ſpend that, which (by lawe and right) $ oporreat de ac 
in deede and tight to another, and not vnto him, And this Go 


deth* generally, whether the matter be cim/ly,or criminally mo- B=tol.ind. 
— by — „the partie, ow, to anſwere, ſhall e 
winne and gaine, with anothers loſſe: ſauing, when by ſuch an- 
ſwere of the partie; ſome matter that was fully afore decided, is 
called ( afreſh) into queſtion: for chen is he not compellable 
. ofthe aforefaiderule, touching aves te 

econd ? ion of the aforeſai ey g es Specul.ibidem, 
vrging torcueale ſecret faults; is : when as by concealing of the (Anne 20m 
oftence,greatperill doth growe, to the Charch,as in bereſie, and 9.1.<.fiquiper 


3 yle and waſte, of an Eccleſiaſtical living, 
I here it d, whether a partie be compellable to anſwere 


an Iaterrog atorie, or poſition touching his owne being cr 

nicated, or not? it is to be remembred, there be ( in lawe) two 

kindes of excommunication: One is, * excommunicatio Canomit, + Specul.didew, 
when as the law inflicteth that cenſare ipſo fallo: as — W 


for fighting with dravren weapon in the 

Now — this cenſure aby lan inflicted. is al waies preſu· 
med to be iuſt, & to binde: e, we ate not bound( by oath) 
to anſwere vnto a poſition, or interrogatorie, diducing our owne 
being e no mote then we are, touching our ſecret 
faults, The ſecond, is excommwcatio bominin when as the cenſare 
is but decreed by the Iaage. which becauſe it may be vniuſt, and 
without good cauſe, (in which caſe it is called Clauis errans) ort 
voyde and erroneous ( as being deerred, after an appellation is 
made & c.) therefore it doth not (nec 


eſſatily) hinde, and conſe- 2 
quently ought therfore to be thy the pots arm ont, oY 2 8" 
| | , Q. 3 Hitherto 


776 U Apologit of certaine — Cape. 
Hcherto of offences meerely ſecrete. But when they are by 
ver or otherwiſe(in ſome lawtul ſort) manifeſted abroad, they 
are then of a tarre different conſideration, And yet if they be but 
blowenabroad, by reaſon of an Accuſation comenced,or by one, 
who voluntarily maketh himſelte a partie, and ſo is preſumed to 
do it of malice, or for ſome other ſiniſtet reſpeR: in this caſe, the 
deſendant is not to be vrged,ypon his oath to anſwere the truih 
of the crime; nor yet any thing, which very neerely & preſump= 
rinely inſerreth it. for no man is bound bp to furniſh vp his 
aduerſaries intention, xho ( at his owne perill ) ought to come 
(otherwiſe)ſufficiently prepared. Neuertheles,ifthe Accuſer, or 
partie, do make an halfe proofe,as by one vpright, and yntouched 
witneſſe, or by any thing eqwraa/ent thereunto in law: then may 
the Judge tender tothe defendant an oath ( which he cannot te- 
fuſe) de veritate ipſins criminiz, in way of his purgation, or more 
cleare conniftion t by reaſon of the intereſt , which the common 
we-ale, or Church — haue finne puniſhed, and all ſcandall 
3 thereupon ariſing, remoued, To this effeQ;a a Canevift writeth 
pg. — 5 i. thus : Seeing G — doth know, & u I e of thoughts meerely 
ſecret:and that ech man is bound to preſerne bus owne good name ac- 
to that of S. Auguſtines, vic. that man is cruell,who is care 
475 his good name : it doth follow, that if nothing at all 
proned by the e Accuſonr, n to conf 
. againſt himſelfe, And er to like purpol |; 
Wen LEE Indge proceedeth of office and the crime is not fal proned, 
ation unto the, : yet is be not bond to 


— 
ſweare, whether he ——— 
ö —. — of him; or whether he haue bene adiudged 


— ſentence to bee conuicted of it: whether hee haue at an 
e time confeſſed it ot whether he helene it, to be amin. If he 


— — — — — - au—— 
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ſhall deny to take oath to anſwere but ynto theſe, vpon bis ere 

dulitie he docth thereby incurre catumacie, and may bee pro- 

cceded againſt, as conuicted of ſo much, as he wilfully refuſeth 

to anſwere. One reaſon hereof is this: becauſe he offendethʒ io 

charge the office with proofe of a matter ofthis nature, being of 

it ſelte no crime, and whereof he knoweth the very trueih. Ano- 

ther reaſon is, for that hee is not hereby acc to bewray im- 
ſelfe ef any hidden fault; becauſe theſe points import no crimes 

of themſelues, and (by common intende ment) may bee other- 

wiſe 3 — Fe 8 

Now if the * partie defendant ſhall denic is oathe, all. 

theſe aforeſaid — Tr is — =. none other mk * 
ſufficient detectiõ beſides, being againſt him, thẽ cannot the Or- 

dinarie Iudge proceed; to giue him an oath touching the trueth 

of _y crime it = 0 iected p eds) _— —— 

oofe by witneſſes, that the partie is (in deede nam 
bach —— a * connifled thereof, or ſome ſuch 
like. For when all of theſe, or any of them, is citherprooned, or 
by the partie himſelſe confeſſed indicialiie : then may the Indge 
Hafily gue vnto the partie defendant, an oath; touching 
trueth of the very crimeitſelfe:to the? intent (ifthe matter fall * la Ad in e. 
out true) by due tokens of penitencie to bee enioyned him; hee oor rene 
may be reformed, the ſcandall,aud offence remooued, and others 
terrified from the like. . 
The equitie hereof is manifeſt : ſorꝭ ypon ſuch inſami, c.: cb & 

running vpon him, and ſo prooued, or coufeſſed, he may be put <Prel 
to his oarbe, with his Compargators; which is 4 much more and Gacagom. 


non. per do- 
— CFE TITS: owne yay. 

confeſſion. . $-de 
NeurCheleſl you are not to vnderſtand, that this compad/e | 

er here ſpoken of, to take ſuch oatbes; is an ab ſalute, ſavple,or pue- legitimi 

ciſe compa/ion, but onely canſatine, as ] 


that is to ſay, if he to or to 

to ſay, if he refuſe 

le beingintaed, —— 2 

he is but therefore to be declared for cad, to be ſi 

otherwiſe to bee againſt, as the qualiti 

and law requireth : and none other 

out his aſſent vnto ſuch oath,is tobe vied, _ - uh 
= Q 3 Yer 


mf _ "An Apologieofcertaine ch. 
11.r3.6 idem Vet to prooue further, that hy theſe la wes, an oath is appoin- 
— ted and io be miniſtred in — caſes touching a cauſe crim. 
Le . wall: I will (for auoiding of tediouſneſſe) ſer downe onely the 
—̃ amotarum. Low i places of lawe by quotations : and firſt 
peticorio. ide reivendrione.te palm alt. C. out of the Ciull (before the Emperor 
; — Tuſtin, A. bd. were Chriſtians,) and then after they 
G e leer Beate eres were Chriſtians, as they be reported in 
A. Noa. conſt. 144. & Auth.nouoiure.C, de p, Coder [nſtiniani ; and then out of the 
Jud.quimale iudicauit, Auth C In uren in dag. Canes lame, taken eſpecially out of the 


; A veteres. &. ſin autem. in fine. a 
* — wy Tay: 142 ancient Fathers and Counceli. that by 


— — Nou 8.conft..& petuſall thereof (as your leaſure may 
ibid, gloſe & DD, Vide Deciankc0,1.125,9u-9. ſerue) you may diſcerne, ynto what 
11. 3. e. quiſqua : & ibidem q. vlt. c. . 35. q. 6. c. 3 

dab gi inc er panhene bes. 5. g Ct ten. 6.9 member and part of the former diſtin- 
| 1545-*<© Rion, each of them may ſcuerallic be 


. de purga. Canoni- 
num. 2. 5 
fi cum ſua gl de teſtibus,in 6. e. cum I. & This point mighe be further enlar. 
——— — ged, boils he in of lawe, & 0 
1— argument. If he that hath action for W oods (whic 
2LMarel. 6 is but a priuate, yet a criminall action at the Cru law) will put it to 
& fin.cum l ag. the defendants oath to ſweare; that hee hath not embez.elled them, 
Kaum amo gg defendant then maſt either take it, or elſe be connifled thereof: 
"EY Neither may he returne the oath backs vpon the plaintife : the like is 
ob ſerued in an atlion of theft. which is no pablike criminall action, 
s Bartol.ibid.&* at the Ciuillla we. And the defendant may not anſwere 3 vnto 
Rede burr. theſe [mterrogatorie: criminall by the worde credit vel non credu, 
ns as he may doe in Cuul actions: but is to anſwere them direct- 
rerrog.at, ly, yea, or no. | | 
+1dezraters, Though it be but at the ſuite of a: ptiuate perſon; if hee that 
Teuere gt is iadicralle interrogated, will not anſaere at all, or doeth anſwer 
256 obſeurely and peruerſely; he ſhall be holden pro conſeſſo, and be 
c dax bb Db. condemned; no leſſe then if he had confeſedir,becaulc he there- 
de iuram, calum- in cunte mnoth the la wes, and the Magiſtrate. Like wiſe, at a pri- 
Abb ia e vai uate perſons ſuite and petition, the oath of 5 Iman calum- 


aeg, wia. de veritate dicenda, & purgations,is giuen by the Iudge, and 
Gail.de pace © mult neceſſarily, be taken by the partie, albeit the matter be cri- 
Tabl. l. 26.7. E inal; or elſe he ſhall be taken, as connifted thereof, 


— And whenthe Accuſer in a crimmnallcauſe, hath prooued no- 


- 
— 


tr KU. Thing 7 beſides probabilities and preſamprions; the Judge if he — 
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may miniſterof Office vnto the partie conuented, an oathe, tou- 

ching the trueth of the crime, called arm t parg ations, ac 

cording to a former diſtinction. And this kind of neceſſarie cath, 

and the former, haue place in all temporallor Cinillcourts abroad » cumak. 4 C. 

in the world, as well as in courts Eccleſiaſtrcall. fin 63, » 
Then, if where but a common perſom ſucth,cither, for his own pri- 

nate intereſt, or for reuenge, the Indge (by the C nul law) may ex- 

act ſuch vereſſarie oaths ol the other partie, importing oftentimes 

diſcouerie of matter criminall, and penal to the defendant : how 

much more then may the Iadge, and ought hee to doe it (after 

good preſumptions, and probabilities had) where there is a pa- 

like intereſt growen vnto the Church or ( ommon weale, to haue 

the very trueth kno wen, for reformation of the partic and ſup- 
refſing of the ſane or offence? By all which premiſed, we may 

be the equitie,neceſſitie,and true t of ſuch oaths, by thoſe two 

lawes Canonand (ell, 

Beſides thoſe lawes,it is alſo receiued andyſed by the Mini- 
cipal and CefFomerie lawes,of many nations of Chreſtendome.By 
the lawe* Fendal, or (as we here ſpeake) of Tenares; ſuch oath, — — 
hath vſe in crimes. For if the obiected crime bee denied by the datur, de contue- 
prtie, and cannot ſufficiently be 3 ; he muſt then baue an 
twelue compurgators to ſweate of their conſeiencer, and creduli- 
ties for his clearing, cer himſelfe haue taken the oath, De veri- 
tate vel falſitate crimims. 

By the ordinances and caſtomes ofthe Imperial chamber(ſer- 1 oc 
uing for all the Empire) the like oath is vſed ; ſauing, that a Ne- Ps 
blemanis permitted to take it by his Procarator, authorized by 
him, to ſweare in aviman ſun. 


By the *cufFomes of Hangariethere be many, and long conſt» + Confore. Huas 
Seeger hene and ofthe — of kinde 8 g 
ofoath. | 

Irisreſtified 5 alſo to bee. the vſuall practiſe of all the ſeuerall ! Meine. . 
dominions of [take, that the partie conuented in 7 Pra 
conrts, whether by way of Accaſatios, or at the proſecution of 34: 


another,or by way £27 ex officio Indicis ; muſt ſweare to 
fe 


declare the trueth, in all thoſe things, that ſhall be asked of him, 
euen ofthe crime it ſelſe. F 
' Whichproceeding,is farre more grieuous and ſlrict, hen is or 


may 
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may be vſed, in e land, 
For at the ſuite of a pertie,a man is not in any ecclefiafticallcourt 
(here)to be ſworne De veritate ipfiuscrimins, except there bee 
cauſe for the Judge ex officio,to enioine him his pong arion. And an 
other point of greater rigour there is; that they giue ſuch an 
oath, not only, where ſome cerporal paniſtment is to be inflicted, 
as in the Starre- chamber is vſed: but, where it is caprtall to the 
partie, or tendeth to the warilation of limmes : a courſe not al- 
lowed by the /awes and pollicie of this land. 

t Ordonnances Per * merchandiſe to bee caried out of the Realme of France the 
— —5 Merchant muſt mak a declaration umder his owne the pare 
droit.derefue ticlars thereof and the weight, or meaſure,in what ſhip, and whuther 
— 2 he will carrie it and that there is no more, then is there ſet downe; and 
" thatthere benodeceitfull nor forbidden merchandiſe there : and for 
the traeth of ſuch note, or declaration ; be mull take an oath,uyon the 

boly Enangeliits. | 
| They baue alſo another ordownancein France to like purpoſe 
of (wearing; reaching to all Plaintifes declarations, &c. and to 
all defendants ANY diſtinction, whether the 
o ſame tend to diſcouer any crime of either ofthem, or no. For the 
Ae, parties are bounde by oathe to affirme touching the fafles conteined 
nd. 3” mn their billes and additions : and b, thei anſwere vpom oathe 
vnto Interrogatories, to confeſſe thoſe; which be within their knows 


6. 
In other matters criminal, it is teported to be the 3 cuſtome 
of France, for the partie defendant, onely to make fayth, when 
they are obiected. and hee is thereupon to anſwere 5 whether 
he haue committed them, or not: but hee is not to take a cor- 
' poralloathe, betwixt which two (before God) there is no dif- 
+ Grand Coultu. ference . But by the * caffomer of Normandie, I finde; that the 
mierencre les appealed of murtber, N — DE it is to Fi tried 
| battaile) mnſt vpon his oathe (holding his aduerſarie by the has 
7 ' ſolemmelie ſmeare, whether hee ——— falle or no; 
in the _ ſelfe ſame wordes, and maner, as Stavford (afore 
alleadged) affirmeth to bee the lane of England, in like caſe of 
Appeale. 
' BanoLinl,in= Generally, to giue 5 an oath to the partieconnuttedin a cauſe 
AA criminal, to tell the tructh ; is the preſent viuall practiſe of moſt 


rr 


— 
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nations abroad: andi that the common opinion of writers in theſe * Auguſt.od An- 
two lawes is; that it may bee ſo giuen, euen by the lawe Ciaill — 
(which is their common lame )doeth appeare by the places of Aa- mee 
thors here quoted, in the margent. 2 
Amongſt nations of farre elder times (in moſt flouriſhing a eee 
common weales) we finde oathes in all cauſes, whether Cinille Or aus. H. de qua- 
Criminallie mooued; to haue bene taken, both by the plaintefes, dong 
and alſo by the defendants. Amongſt the * eAthenians,ooth par- folato,& Go- 
ties tooke oathes; and beſides that, did lay downe a certaine get. Da 
ſumme of money, to be forfeited by him that ſhould bee ouer- E Polluce $i 
throwen, The Plaimifes,or eAccnſers oath was; that he would — "Op 
obie& nothing but true crimes and matters. T his was called: Achentenſ 
eee; and the defendant ſware, that he would deale, and an- e 
ſwere plainlie, not fraudulently, and cautelouſly, and this was 
called eimuoia, 

When e£ſchinesaccuſed Timarchu of a fowle crime, fi 
ſed to be done ypon him by one 3 Miſg olas, he ſaieth thus: 1 
if Miſgolas being called, and wrged to beare wi 
the intent to gratiſie Timarchus : hee ſpall thereby dos bins no good, 
becanſe E ſchines can proome it by witneſſes : but ſhall only for ſweare 
himſelfe, and withall ſhew how cunning ly bee can comer ſuch villanies, 
Whereby appeareth,that (in that common wealth)oaths might 
bee giuen in matters criminal, tending to the opening of their 
owne ter pitude, as well as of other mens. | 

Radamanthu for his ſeuete, and ſtrict courſe of laſtice holden; 
was fained by Poets (like as Æacus and Mines allo were) to 
be a Judge in another world, ouer ghoſts deceafſed.Ofhim* Pla-; Phato . 
to thus writeth to our purpoſe: I am perſwaded (ſaie th he) chat h e 
Radamn ant us deſerned tobee had in great admiration. for beperceiw . 
ned how in thoſe dayes, all mem conf. ſed, that there were gods mbich 
bad regardoner humane afltons. therefore he thought beſt to commit 
deciding of matter: in indgement, vnto gods, and not vmto men. So 
that by a bo plaine and cuſie cour ſe, hee ended all matters of iudge- 
ment, for hee exafting an oath in ener) cauſe in controxerſie, wſed 
thereby no leſſe ſpeedily ben ſafety to gine bus iudgemen - 

5 Ariſtotle alſo Plato his hole teſtiſieth the like; that in olde 5 Libr, 3.Polie. 
times, ſuppoſed offenders that were called into queſtion, were ©'*: 
ſome of them proceeded with yp6 = oaths,& ather 2 


. tra Tĩmarc hum. 
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123 An Apologie of cert aine Chad.g; 
and their oath was performed by holding vp of « ſcepter. - 


The hiſtorie of Glawcxs an auncient „ doeth giue 
plaine euidence; that amongſt that moſt iu le of Greece, 
a man that would denie a thing to haue bene left with him in de- 


poſieo, that is, in truſt to keepe; was to take his oathe, whether it 


was ſo leſt with him, or not; and conſequentlie was to ſweare 
of matter tending either to periurie, or to his diſhoneſtie, and 


ſhame, hauing once yniuſtly denied it afore, to the defeating of 


his right, who had truſted him, For the ſaid G laucis his whole 
houſe and poſteritie was rooted out by Gods vengeance; one- 
ly for that a while hee denied it, and had once in purpoſe, to 
haue forſworne the money, which was (in deede) left with 
him, vpon truſt : and thereupon conſulted with the Oracle at 
De/phos, whether he had beſt forſweare himſelfe, or deliver the 
money. 

The vſe of an oath in matters criminal, amongſt the people 
of Greece, may be prooued to be moſt ancient, by that purgati- 
on, which king Agamemnom made to cleare himſelfe, thiat he had 
not lived incontinently with Hippodamia. this his purgation is 
recorded to haue bene made inthis forme :* Hee commanded two 
Sergeants to bring the hoſte or ſacrifice : which being by two lifted 
vp from the earth; eAgamemnon drewe out his ſworde, and there- 
with dinided it into two partes, and cauſed it in the preſence of all,to 


| belaied downe;then holding in his hand the blondie ſworde, hee went 


betwixt the two partes of the ſacrifice , and when hee was paſſed 
throngh,he then ſware, that he had neuer pollrted Hippodamia,by in- 
continencie. 
Homer; mentioneth, that the ſame king, in another forme 
cleared himſelfe, that he had not violated Briſeis. For at that pur- 
ation, a Boare was offered vp by Talihubius; then Agamemnon 
cut off ſome of the Boares briſtles, and offered them to Impiter : 
ſwearing withall, that he had not violated Briſezs, and the Boare 
was after, tumbled into the ſea. 
For clearing men from ſuſpicion of all lewd and ſiniſter dea - 
ling, not onely thoſe which came to ſtriue : at the ſolemne exer- 
iſes and games of O 


ci ympuu, but their parents alſo, and brethren, 


were ſworne ouer the entrailes of a ſacrificed hogge; that they 
had vſed no fraude,or deceit whatſoeuet: nor done 3 
| . then 


— «wv n |" 1 


* 


— 
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then the 07damances for Olympra,did permit. So much then for 


the vie thereof among the old Grecrans, 
In the old Romane common * wealth, we read, that, euen pti- <9 dereraſt, 
uate houſholders didlawfully impoſe ſuch an oathe _ 
labourers, that gathered Olines : videlicet, that, neither themſelnes 
nor yet any other by their comin,or fraude, had ſlollen, or embezelled 
aa) either oyle, or olines : which oathe if they refuſed, they neither | 
had any wages nor any oyle or oliues. For as it is by*lawe,that when * — . 
— tokens or preſumptiont, &. doe appeate; hee that refu- cunter foticies 
ſeth to take oathe (though the cauſe bee criminal) is reputed dines& 
conuicted thereof: So was it holden among the ode Romane: 
for an aſſured note of guiltineſſe, to refuſe to take luch oathe. as 
may bee noted by the hiſtotie of Vclerimu, when hee was /ord 
Generall of Germame, for hauing his Legate or Lieutenant in ; xiphilinusin 
ſme ſuſpic ion for corruption, he did (privately) ſeeke ro per. C 
ſwade with him, to take an oathe; that hee would not ſuffer 
himſelfe to be bribed, which when he could not obtaine of him, 
the Generall himſelfe came into the Trabwnallleate ; and there 
did ſweare, that he neither had, nor cuer would accept of anie 
bribes, then he commanded his Legate to take and binde him- 
ſelfe with the like oathe; which becauſe hee refuſed, the Gene- 
rall commanded, that hee ſhould giue ouer his office and place. 
And that it might bee better diſcerned, whether any man ypon 
— of his owne conſcience, would at taking his oathe, 
lanch, & alter the very words of the oath : they ſomtimes deui- 
ed to haue « ſo/emme oath, whereby he that gaue the oath, did vt- 
ter certaine ſet, andconceined words,as he thought fitteſt; which 
he that ſware was preciſelie to follow, ot elſe it ſerued not his 
turne, as afore hath bene noted, This they called (onceptu vere 
bis iurare, and the Grecianstermed it, hi ſolemne impo- 
ſed oath. An example hereof in a very fowle cauſe, we reade in 
Cornelius Tacitus. | af hs 1 4 * Teena, 
The Senate couceined a forme of oath,and the chiefe of them fir "a 
beginning to tabe it pronoked by their example allthe reſt of the Ma- 
giftrates as they were acked their voyces, to call God rowitneſſe ; that 
by their meanes, nothing had bene done, whereby the ſafetie of any 
chizen might bee hurt; nor that they had gotten either reward or 
1 414 R 2 bono, 
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honour , through the calamitie of any other Citizens , but it was 


perceiusd, that ſuch as had a gniltis conſcience herein, aid come 


but tremblinghe to it, and chaunged the ſet conceined wordes of the 
oathe, hke as thoſe are woont to doe, who ſweare falſely or caute- 
lonſlie. 

ken the Pretoy one of the* chicfe ¶ Magiſtrates of Rome, 
had made choice of 450. Iudges, for deciding ofcauſes; he was 
(by lawe, for his owne clearing) to ſweate; that hee had not wit- 
tingly choſen any of them dolo malo, vix. by fraud, mal-eng ine, or for 
any other ſiaifter reſpect. 

By all which the premiſſes out ofthe Canon, Cimill, and the 
lawes, and cuſtomer, ot other nations, may appeare; how lan fal 
and eguall a courſe it was by them alſo holden (vpon ſundry oc- 
caſions) to vrge oaths; though ſome matter criminallin the par. 
tic himſelfe, might thereby be diſcloſed, 


CHAP. X 
An anſiwere to ſome obteftions, pretended tobe made againit thi 
kind of oath, from the lames Ciuil, or Canon, 


LN this Chapter,ſuch obiections, as already are, 
and ſome which perhaps hereafter may bee 
made againſt this kind of oath from the Cimill, 
or Canon la wes; come to be anſwered.Oftheſe, 
moſt be made by the Treatiſaur, &c. and ſome 
I may hereafter be obiected (perhaps) by others. 
The Treatiſours, be either againſt ſome circumſtances about it; 
or elſe againſt the oath it ſelfe. But firſt touching his by- matters, 
or circumſtances. 

Becauſe the private Schedule (concerning theſe oaths) which 
was ſet downeby certaine Doctors, (as is mentionedin the epiſtle 
to the Reader) conteineth; that, the defendant in a cauſe crimi- 
nallis to anſwere other Articles, ſo they be not tending to the 
crime it ſelfe, though it be at the ſuite —— hee ſaieth, that 


the Maxime, of nemo tenetur ſcipſum prodere, is (thereby) ſo weake- 
ned, as it will ſcarcely nome ſerue for a Minime . For reaſon of 
this conſequence; hee asketh, f this be not to goe like the crabbe, 
oblique, and to proceed the ſame way, although not to treade the 

4 direft 
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direct feppert and asketh alſo , what ſhould be meantby other 
articles, but ſuch as concerne circumſtances, and inducements to 
the crime 
He is therefore to vnderſtand, that at the ſuite of a partie, a 
man ( by thoſe lawes) is neither to anſwere criminous articles 
diducing the very crime it ſelfe, nor yet ſuch, as haue any neete 4 
coherence thereto , or be propingui Atius ipſi maleficio. But of H 
other matters hauing none affinitie with the very crime; as whe- 
therhe be of that Iariſadiction, and ſuch like; the defendantis by 
vertue of his oath (cuenat another mans ſuite) to anſwere: and 
therefore no ſuch crooked meaſure is offered herein ar all. But he 
ſceth no reaſon( he ſaith)why there ſhould be am difference betweene 
the ſuite,and inſtance of the partie, and the proceeding ex officio : in 
that, the reaſon alledged for to make a difference,cs but thus: Pe- 
nanciesenioyned by Ordinaries,are not taken in lawe forpene, 
but medicine, If he ſee not this,why there ſhould be any diffe- 
rence berweene thoſe two proceedings; I maruaile then, what 
cauſe he can ſee, ſo highly elſe-where,to magniſie the courſe of 
proceeding by an Accaſoar, as very equall,andinſt : but to con- 
demne (ſimply) all proceeding of Office, as vninit,forreine,cruel, 
heatheniſh, and 2 and I know not what. 
That he may therefore ſee great cauſe of difference betwixt 
theſe two; let him a litle weigh with himſelfe, what the reaſon 
at the common lam) ſhould be; why an Appellee is allowed more 
eedome in ſundry reſpects, then a inan endited at the Q. ſuite 

ex offciofimply? and why, he may then put it to tial by battaile 
with the appelior; but cannot haue that yal, vpon an Indite- 
went? And alſo,why a defendant, againſt whom an [formation 
is preferred for ſome criminall matter in the Courtes of the 
Q. Bench, common pleas, or (which neuertheleſſe is 
by a kinde of proceeding mixt of both the kindes) ſhall not be 
vrged to anſwere, the bill, or any interrogatories vpon his oath, 
as all defendants in Criminall cauſes, be forced to doe in the 
Starchamber? He is alſo to be put in minde, that men vſe not in 
ſuch briefe ſchedules as that wasʒ to alledge for euery matter, all 
the reaſons they can: yet that one alledged, is of it ſelfe a reaſon 
ſufficient, of ſuch dinerſitie, for is there as great reaſon, that I 
ſhould ypon mine oath diſcoucr my crimes , being no way 

R 3 thereof 


de 


4 : Anh 7 SANs. DANY ARE MAS» ——  _—_——— —  ___ 


| | 120 An Apologie of certaine Chap. ro. 
therof duely infamed,or they otherwile proued, for the ſatisfacti- 
on onely of mine aduerſaries malicious humor by mine owne 
J. more grieuous puniſhment: as there is(when theſe or ſome like 
| p be precedent)that l ſhould to mine Ordinary or Spirituall father; 

#1 | who in a farre milder courſe, for his duties ſake, & in charitie, ſee- 

keth my good,by reformation of me,& amendinent in me; and 
by remouing the ſcanda/,which els might iuſtly be taken againſt 
il | me? And (by the Cazonlawe ) asisclle-where touched, miu. 
agitur cum inquiſito conuicto, quam cum accuſato conuicto. Sein 8 
then vpon conuit tion by way of accuſation, che very ordinarie pe- 
naltie by law appointed, is ( for the terrour of others) impoſed 
* without any mitigation: therfore the oath cannot ſo reaſonably 
of thereupon be exacted,as it may vpõ the Judge: proceedings, by 
his meere office, vnto a farre other more milde end, for) molt part, 
| But as if thoſe Dactors had abſolutely denyed penancet, which 
3 be enioyned ex efficio Iudicis, to be any puniſhments at al, becauſe 
1 | they are ſaid to be medicine: he al keth,wherher penance, although 
it be but ſtanding in a ſheete,afwell as the ſtanding on the Pillorie (in 
reſpect of publike ſhame grienous and odions to all men) ſhall not bee 
accounted a puniſhment? 

I anſwere,thatneither the law, nor thoſe Doctors in ſaying th 
be medicinæ, non pena, doe thereby deny ab ſoluteiy ( as he reaſo- 
neth) that they be puniſhments, For this ſaying of the lawe, is a 
Negative by compariſon only; which the Treatiſor either would 
not, or did not vnderſtand, to be none ab ſolute denial.and that pe- 


| by » Anu, epiſto. vancien( in deed)be ſo, we may learne by S. Anguſtine ſpeaking 
1 "a 159.44 Mar- hereof in this maner : quis non intelligit magis beneficium, quam 
9 ; ſupplicium nancupandum, vbi nec ſeniendi relaxatur audacia, nec 


air — penitendiſalutaris medicina ſubtrabitmr? Standing on the Pilorie 
WW which(as I take it)by a word borrowed of the Grecrans,may be 
rermed catamidiatioʒ it was euen of ancient times, ( alwell as at 
this day) ac counted an infamous puniſhment vnto the partie, that 
endured it: and is allowed. for a good proofe of mfamie by la w. 
but he that hath done pablike penance, is not (in lawe) to be ac- 


| counted therfore infamoui: butrather to be a man amended and 
1 reformed; and ſuch, as at whoſe conuetſion, the Angeli in heanen 
doeretozce. and therefore his companie is not afterward to be 
ſhunned or auoyded,by any diſcreete or moderate Chriſtian;asif 
he 
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part. . proceedings in Courts Eceleſtafticall, 727 
he were ſtill a man of ſteined credit, or conuerſation So that the 
great diuerſitie of the endes, whereunto theſe be referted; doe 
make a very notable difference in the puniſhments themſelues. 
For inthe one ofthe, the delinquent ispropounded for apublike 
ſpectacle of ſhame & teptoch, to be ſhunned of all men: the o- 
thet, by theſe out ward ue om of hamulitie & ſubmiſſion, teſtifieth 
his inward ſoro & griefe for the ſinne, and as it were thereby 
craueth(in pitie and compaſſion) to be receiued againe, into the 
Chriſtian fellowſhip, as a man (by repentance) fully reconciled 
againe vnto God, and vnto his Church. Hitherto in anſwere of 
his obiections made againſt ſome by-circamſtances of ſuch oath. 
Againſt the oath it elfe, the Treatiſoum bringeth ſomereaſons, 
ſome allegarionsfr6 lawyers, & ſome out of the lawes thẽſelues. 
Firlt he —— is no Iuſtice in the proceeding, at giuing ſuch 
oath; becauſe there be not three in Iudgement, viz. the plaintife, 
the defendant, and the Iudge; and thereunto alledgeth Bratton, 
But what if the maner of proceeding ex officio were vniuſt, 
which in ſecond part is ſhewed to be otherwiſe;canthis proue 
the miniſtring of an oath to the defendant in a Crmminall canſe,to 
bevnlawfull? For firſt, proceeding ex ofſicro may be, euen where 
the matter is Cinill,or criminall, howbeit but Cimih moued, and 
there(for the moſt part) none oath is vſed. Secondly, it may be; 
when none 94th touching any crime, is to be miniſtred to the de- £ 
fendant at all. Laſtly, an oath in a cauſe criminal! may ſometimes 
be tendered, where the proceeding is not of office at all, but ha- 
uing all theſe three perſons in iudgement, and that not e ra 
cation orrepreſentatiucly only: but euen formalh. and therefore 
(in all thoſe reſpects) his argument doth not follow. yet for fur- 
ther anſwere, I mult alſo tell him, thatin all due 3 of 
office, there be three perſons mindgemen, For (as hath bene ſaid) 
that which openeth way to ſuch nie, doth repreſent, and 
ſtandeth in ſtead of a Plaintrfe, for preferring vp of the matter. 
Againe, that anexpreſſed and formal! plaintife to preferte 
vp matter criminal, is not alwayes required; is manifoldly cv. if. & 16, 
ſhewed , by often practiſes recorded in the word of God it * 
ſelfe, to the contrary. 
He concludeth alſo againſt general aathet, and againſt extor- 
ting (by oath) of the ground 1 foundation of Inquiſtion from the 
A 4 partie 


 — — 
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124 Cn Apologie of certaine Chap. ro. 
partie connented: out of the (aide little ſchedule oſ the Doctors. 
From which concluſion albeit not following of thoſe pte- 
miſſes; we do not any way debatte him; ſeeing no ſuch praftiſe 
is either allowed, or ( Ithinke ) inchis Realme heard of. and 
therefore he wrongeth all Eccleſizfticallcourtsthe more, who ſo 
often heapeth vp theſe vntrue and vnlikely imputations againſt 
them. An other of his allegations, is our of Iulus Clarus to 
prooue ( forſooth by Canons,and Canomiſts, this kinde of oath to 
be a prophane, and more then heatheniſh maner of [nquiſition , (for 
ſuch is the mildencſſeof the mans ſpirit ) and contrary ( if be be 
not deceined )to the rules and Canons of the Antichriſtian Church of 
Rome which be more inſt (he ſaith )or leſſe vninſt a great deale then 
ſuch,as haue talen vpon them to inage,by colour of the ſame.tor pro- 
cedere ( ſaith Clarms ) ex officio mero,eft quando [ndex a ſeipſo, & ex 
officto aſſumit informationes contra deliquentem, & contra cum pro- 
cedit &c, wherupon, he gathereth, that to proceede by Inquiſitian is 
not to make the partie by oath or exammation to be his owne accuſer; 
but to receine information and witneſſes againſt him. This, which he 
thence collecteth, of not compelling the partie defendant by 
oath,to become his one Accuſer is true, if it be as truely vnder- 
ſtood, though it be not inferred truely from that allegation. for 
no man is by oath, ſo compelled: but rather by diſcouery ofthe 
whole tructh , to cleare himſelfe of the crime after he be (as it 
were) accuſed, and brought into queſtion by ſome of thoſe 
lawfull meanes, which open a way vnto ſpeciall Enqairie. Beſides, 
this allegation maketh nothing for proofe of the vnlawfulneſſe 
of ſuch oath, after ſufficient detection. For Clarus in this place, 
ſpeaketh onely of the proceſſe, or enquirie informative, grounded 
ypon ſome Clamoſa inſinuatio, or ſeandall; and not of any part of 
proceſſe punitive, which followeth vpon the former: at what time 
the oath of the partie, is to be taken. which thing, the ſame 
Auiboar, (thorowout his whole booke)moſtplainely ſhewerh: 
if it had pleaſed the Treatiſoxr to haue peruſed but a little more 

of it. This therfore is a fallacie,of not — alem: beſides, 
inciuile eft, m/itota lege perſpetta, indicare, 


* To Petr rer. The next of his allegations, is out of a meere * Cinilian writer 


forma Inquiſt., 


and no Canonift, as he ſuppoſed: with whom he bath the ſame, 
and no better lucke, then he hadafore with the other; for want 
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part. 3. proceedings in Courts Eccleſraſticall. 129 
of knowledge to diſtinguiſh, betwixt Proceſſe informative, and 
Punitine: for thereof onely Petr. de Ferrarys there ſpeaketh, 
not once mentioning an oath: Albeit the Treatiſour doe ga- 
ther, both that and other things alſo thereof, which bee not 
— conteyned; which Iwill not nowe trauerſ with him; be- 
cauſe they tende not to our principal! ſe. | 
— the la we it felfe, hee taketh holde of that Rave, 
which the ſayde Doctors did alledge, viz. nemo tenetur ſeipſum 
e. but that proditus per famam & c. tenetur ſcipſum often- 
dere & 22 &c. ( which they did alſo adioyne ) he cannot 
in any ſorte brooke, or digeſt, 4 gleſſe, (he layeth) confoun- 
ding the text. yet is it not any giaſſe, but aſwell warranted by 
lawe; as the rue it ſelfe. — doth it confound, but ſhewe, 
howe that rue is ( truely) to bee vnderſtoode: ſo that one 
part of the lawe ( without any antimomie ) may ſtand with 
another. This himſelfe might haue remembred to bee lawe, 
euen by occaſion of his owne allegation elſe- where, viz. 
that ſuch as refuſe to ſreare or anſwere vnto eArticles, are by 
the Eccleſiaſtical love, to bee holden pro confeſſu. If then that 
lawe doe ſo deepely puniſh the contemptuous in that be- 
halfe ; as to conn them therefore , of the very crime im- 
puted : may wee not gather, that the lawes Cimill and Ca- 
non, require men to anſwere euen maiters Criminal, vpon 
their oathes? 

But if the Canon lawe ſhall bee by others alledged, to a- 
uouch ſuch oath, as we heere treate of: to this allegation in 
ſeuerall places the Treatiſour maketh theſe ſeuerall anſweres 
following. Firſt, hee ſayeth, that ſuch oath is againſt Gods 
word , and therefore nobindng lars: for which conſequence, 
hee alledgeth Saint Germaine , in his books of Doster and Stu- 
dent. Secondly, that the two ſtatutes of Submiſſion of the 


Clergie, made in king Henrie the eight his time (till * conti- _ 


nuing in force ) doe take awaythe Cano lawe,” Thirdly, that 
this Kade ef oath is contrary to the lawes of the Rea/me. All 
which aſſeuerations are nothing elſe, but begging of chat, 
chic h is the principall controuerſie. 
Touching the firſt of theſe, it commeth in the next 
Chapter to bee diſcuſſed; whether; miniſſtin g of ſuch 2 
* 5 


f. H 8. ca,21. 


more, to empeach them from ſo being: then the — 
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be againſt Gods word, or no. Fot the ſecond, thoſe two ſta- 
tutes ate ſo farre, from taking the Canon lame away, that both 
of them doe (in trueth)eſtabliſh, all Canan being of that qua- 
licie, as is there expreſſed; vnto all which wee auerre, this oath 
to bee conſonant, The Clergie (in deede ) doe there promiſe, 
not to enatt or put in vre, any neme Canons, & c. without the kung. 
expreſſe aſſent: of which ſorte, this oath is none; for it hath 
beene prooued by farre elder Canons, then that time. Con- 
cerning the third, wee haue ſhewed ; that there is not any 
reat diuerſſtie betwixt thoſe twolawes in this poynt : & there- 
— much leſſe, can there bee any contrarieme, or repug- 
nancie. 6 | 
Laſtly, hereto hee anſwereth; that if ay man ſball ſeeke by 
lang prathiſe and continuance, to gine a new probate wnto the Ponti- 
lame, after ſo publike a condemnation, and firing thereof by 
Doftor Luther : ſuch muſt vnderſtand from him, that th: 
hingdome 1s not ſubiett to any forreine made lawes, ſane ſuch, as 


t agree to the Preamble of the ſtatute, eſtabliſhing diſpenſari- 


ant. A man woulde thinke, if any part of Canon lawe ſhould 
ſwarue from thoſe conditions required to make them Engleſt 
lawes : that diſpenſations, (which of all other are moſt ſtrif?, 
and neuer afore that time ſpedde in this Realme ) ſhoulde bee 
holden for forren lawet, rather then this kinde of oath, ſo vſuall 
afore and ſince in moſt courtes. yet theſe diſpenſations are alſo 
there approoued for Ergiſh lawes, Let him therefore vnler- 
Hand; that, all thoſe things there required ( viz, AI 
conſent, and cuſiome) to make the Canon: eſtabliſhing ſuch 
eathes to be accounted the caſlomed, and ancient lower of this 
Reaime,originally eſtabliſhed a; laves of the ſame; doe in theſe 
oathes — concurre ( as hath beene prooued) that none 
of his confident denials thereof, can ot — 
0 
the Canon lawe at V ntenberge by Luther (when the Pope had 
burnt his bookes at Rome 6x did , was meant, or yet 
coulde abrogate the continuall vſe of a great part thereof in 
Germanie, euen vntill this day; or then it coulde, or ought to 
haue any force to diſanull it here in Exgland. for the (tatute 
eſtabliſning ſuch Cavs as there bee mentioned, was made 
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Part.) proctedings inConrts Eceleſiafticall, 721 
in the ſelfe ſame Parliament and Seſſion thereof; that this Pre- 
amble was before the ſtatute of Diſperſations, whereby hee 
woulde nowe ouerthrowe the Canas lawe wholly, And both 
of thoſe ſtatutes, at the beginning of her CMaieſties reigne, 
were reuiued againe in one Act. Howe can there then bee any 
ſuch contrarietie, or abrogation generall of the Canon lawe , as 
this man dreameth of: except i that were preſent in thoſetwo 
Parhaments, had bene faſt on ſleepe, when they twiſe paſſed 
them both together for ſtatutes? 

Others perhaps ( to as good purpoſe) ill obiect; that an- 
cient cuſtome of Rome, viz, * Virginems 
Dialem, in mea inriſdittione inrare non cogam. 
doth ſet downe three reaſons : firſt, that an oath is a kinde of 
ture to a freeman; S for that it is abſurd in ſmaller canſes 43. 
not to credite their wordes ; who for the higheſt matters tonching 
God, are credited, and put in truſt, Thirdy, for that an oath dr 
eth after it, an imprecation or carſe , in caſe hee ſhoulde be for- 
ſworne: which ſcemeth to be a deteſtable amination , towards the 
Prieſts of God. 

Firſt, then wee ſee hereby, in ſo much as this was a pern 
priniledge graunted to theſe: that therefore all others might(by 
Magiſtrates ) be put to their oathes, And ſecondly, that it was 
from all ſwearing ab ſaluteiy; and not in matters eriminallonely, 
which is our preſent controuerſie. 


For ſo Lixie alſo 3 teſtifieth hereof, where hee ſayth, chat Dung. 


Flamen Dialis amongs the Rowanes , in no caſe at all 
ſweare , leaſt at any time he ſhoulde for ſweare. which in him 
was holden, as the moſt thing , that conlde 


Appen. Thus farre in anſwere vnto ob- 
iections, made out of thoſe 
two lawes, 


CHAP, XL. 
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Veſtalem, &ꝙ Flaminen ' — 
hercof * Platarch Fad, de$e- 
for Ar. 


Rom;. It is ſaid in Scripture, that exery ſonle 
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CHAP. XI. | 
That not onely ſuch an oath may be taken , but alſs being by 


Magiftrater dnely commawnded, ought not to be refuſed, is 
approned by Scriptures; by prattiſe of the Primitine Church; 
and of late times; together with a Replie unto certaine an. 
ſweres, made vnto p proofes here vſed 


He Imnoxators finding but ſmall reliefe in the 
lawes (being rightly vnderſtoode ) doe flee, 
Bo. ( aSicis mecte) vnto the word of God. yet as 
>» £2 hoping ( fall worſt that may) to bee iudges 
thereof in their owne cauſes; and ſo to ſhrowd 
their diſobedience in refuſing to be examined 
vpon oath; vnder pretence of conſcience, and of a religious care 
not to offend God thereby. 
And therefore they holde; that, they are by Gods lare bound, 
not to anſwere (in that ſort ) vpon their oath: which is inore 
then if they had onely ſayd; that they are not bound, and ſo 
left at libertie, either by — — _ as — ſhould 
thinke good. where would leaue a erous impteſ- 
ſion inche ples mindes; that ſuch lawes of this land( 4 ko 
in they are borne ſubiects, and by which they are to be gouer- 
ned) may not be obeyed of G with a ſafe conſcicnce; 
as being contrary to the word of God, A matter aſſuredly of 
moſt perillous conſequence, to leaue ynto the onely ſcanning 
and finall determination of euery priuate ſubiectʒ how farre he 
neede to obey the poſſtius lames of his countrey. As it commeth 
therefore orderly inthis place, ſois italſoa matter moſt fit tobe 
diſcuſſed: on the oath of à partie in a canſe criminall, & pe- 
nall to himſelfe may be exalted, & vrged by the Magiſtrate without 
breachof Gods law: and conſequently not tobe refuſed by the ſubieft, 
be ſubielt vnto the 
big her powers, for there is no power but of God; & the powers that be, 
are ordeined of God: and therefore whoſoener reſiteth the power, 
reſiſteth the ordinance of God, and that they which reſiſt, ſhall re- 
ger. Cine to themſelues indgement : That we * muſt be ſubieft,not becanſe 


51. e veg. of wrath onely hut alſo for conſcience ſake. And we are comman- 
ded to be ſubiett to Priucipalities and Powers , and to be obedient. 
And 
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And to ſubmit or ſolues i e e M 111 nigh, to all manner 
ordinance of man, vir. publikg gonernement, for the Lords ſake. By 
which power ordinance of man, or publike gonernment,are not one - 
ly vnderſtood all kindes of Aagiſtracie, and ſuperionr amthoritie 
and that we may not reſiſt, doe violence, or offer contempt to 
their perſons; but much more, that we are to fulfill, and obſerue 
all cheir po/itique lawes, without wilfull breach of them, ſo they 
be notrepugnant vnto Gods word, For if this happen, then that 
hath * place, It is better to obey od then man. And if they com- « Aa. Apoll 
mand contrary things, we muſt remember that wee cannot ſerue {3:29 _ 
two maſteri. 1 
Yet Gods nord doeth not abrogate lawes, common wealthes, 
nor ciuill policies, but doeth eſtabliſh them. Therefore, exc 
they which refuſe to take ſuch aatb, can ſhew ſome direct Prab 
bition either expreſſed, ot to be neceſſarilie, and immediately ga- 
thered out of Gods worde againſt it; they muſt know, that their 
contempt and diſobedience (in this behalfe) reacheth vnto 
God himſelſe; whoſe ordinance, both the Magiſtrate, and his 
lawes be. 
S.) Awgxitine hereof writeth thus; contumacia crimen eft,quod * 
inbetur comtemnere ; quod pracipitur nolle ; quod 1mperatum eft, de- iam 37. 
clmare. But more particularly to our purpoſe in handling, ic may 
bee ptooued by a general Comncell; that hee which holdeth his 
peace, when he is asked, or will not directly anſwere; is wilfully 
diſobedient, and may bee conuicted for ſuch his ſtubberuneſſe. 
For! when as one Photinu was demaumded by the Coumcall, wbether a 
be would admit of the ordinances of the holy Fathers, and he anſwered G 
7 thereto; the Preſidemts of the yon fgnified unto him, 
145 ence, he ſhould not eſcape from being condemned; which 
(thereby) was made more manife#t . And to like purpoſe, a late ] 
Schooleman writeth : 5 When any thing is acked of the defendant, Les, 
but according to order of lawe, he is vgonpaine of deadly ſinne bound 
to reucalo the traeth,yea though he be not ſworne, but much more vp= 
an hu oath. Therefore is it well gathered, that he, which 
duely interrogated (though it be touching an offence) and te- 
fuſeth to anſwere as hee ought : firſt offendeth againſt /wſtice, , 
and againſt the * g/orie of God, Secondlie, hee offendeth agaynl 10g. 
the reucrence of the Indge, whom he is boumd to obey, if he _ 
S 3 v 
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134 An Apologie of certaine | Ch. 77. 
vnder his iutiſdiction. Laſtly, againſt the Common-weale, which 
„las vulsemu hath * a great intereſt to haue crimes diſcouered, and pumſhed. 
S. AAA, Concerning the ſecond oftheſe; it is by great, and (ſome of 
2 Cyuus — them) ancient * Cinull interpreters deliuered: a man (who bath 
—  frorne that he will neuer take oath ) yet haning a ſuite, ſhall be com- 
meim =manded by the [ndge (according to lar) to — inramentum calum- 
nic, and therrapom doeth take it; that be ſhall not (thereby) be accoum- 
ted to be periured, becauſe ſuch cammaumdement of the Indge, dae th 
excuſe him, 

For mine owne part, I haue alwayes taken it to be a groſſe 
error in Dixinitie to affitme; that a man may not holde any hu- 
mane matter with a certaine perſwaſion, nor doe any thing in 
externall actions, but ſuch onely as we haue a poſitine, or ir ma- 
tine warrant for, in the word of God, For if this were a true poſc- 
tion; then a man might beleeue no hiſtorie to be true, which is 
not in the Bible; no Maxmer, or grounds of any ſciences, nor 
common principles, left knowen vnto vs by the light of nature 
(as that two ana two make fore) nor that there is any ſuch coun- 
trey as America, &c. neither might aman(with ſaſe conſcience) 
doe infinite many things permitted by humane lawes, and ſun- 
dry of them alſo commaunded to be done: becauſe all theſe hi- 

fories and Principles, and the moſt of theſe lawer be ſuch; as can 

neuer (by any ſound reaſon) be poſitiuely, immediately, and par- 
ticularly prooued out of Scriptare : but onely by this generalitie, 
that therefore they may be beleeued, or done; becauſe they are 
not contrary to Seriptaro, are agreeable to the vncorrupted light 
of nature, or to ſundry credible mens experience, or are by the po- 
litique lawes of our countrey, receiued. 

For who can giue any other ſound reaſon directly drawen 
from the Scriptare; that theft ſhall be puniſhed with death: that 
matters of fact ſhall bee tried by a uric of twelne, led ſometimes 
not by witneſſes, but by circumſtances and probable induce- 
ments: that the eldeſt ſonne ſhall haue all his fathers land (by 
deſcent) fromthereſt of his brethren, though they bee neuer 
ſo many; who no leſſe then the eldeſt are deſcending from 
him: that my kinſman remooued (perhaps ſiue or ſixe degrees) 
deſcending of the whole bloud from my fathers brother, — 
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and lawfully may inherite my lande, before mine owne fathers 
ſonne — wife : that at one and twentie a man 
may effectually ſell his lande, but not the day before, albeit hee 
haue receiued my money: chat = wrecke of the — albeit the 
owner of the goods bee certaine] —— bee confiſca- 
ted, and belong to the Prince: a ffraie proclaimed ( accor- 
din * lawe) after a yeere and a day, ſhall — to the lord 
— the Mannour, where it was taken yp : with infinite ſuch 
ha 
Therefore, it is no good, nor ſafe ground, that the Innen. 
tours doe ſtand vpon: when as (being p to take ſuch oath 
according to the lawes of the Realme they alleage; that in 
conſcience they may not doe it, becauſe they finde e no direct 
warrant for it by Scripture, whereupon to ſtaie their conſcien- 
ces. For if it were graunted vnto them, that there bee no com- 
maundements, no examples, no ſooteſteppes or traces thereof in 
Scriptares : yet if it be not by them prohibited, or condemned, 
the generall obedience of ſubiects wil tie them thereunto. 
But I purpoſe alſo (here) to ſhew, the lawfulneſle of it, e- 
uen poſitiuely out of the worde of God. Firſt, declarin — 
Magiftrates may laie oathes vpon their Subiectes, hic 
— by em to be taken: Then that they may be — 
red and — cauſes criminal and penal to the parties theme 
ſelues: and laſtly, I minde in the next chapter (God willing) 
to anſwere the obiections, that I finde brought to the con- 
trarie. 
That when an oathe is duely im fed, chereis a neceſſitie 
enioynedthe ſubiect to take 10 by the comman- 
dement of God himſelfe : Thonſhalt frare the Lord thy Gad, and 
— —_ ſweare by bis name. Which words being difÞoſi- 
ready viz. — but 
— — it ſelfe of ſwearing : — 
there be oaths, aa well neceſſerie,as there be volumtarie. 
The like commandement is giuen by the Lord in the 
L [eremie: O Iſrael ghonſhalt ſmeare, The Lord lineth in 
CRP in righteouſneſſe. Wherein, there is both a cm 


dement, of that action; and an inſtruction, in whar ſorte, an aathe 
irto be taken and wich whatneceflaric adi la, 


N 


i” SEL 


1 Joſh, 23. v. 3. 


» Ve. 7. 


1. Sam. 14, 
v. 24 & 28, 


1. Reg. 3. v.42. 
& 41. 


fernants, that thou. the wic bed, to bring 
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In the charge that * /oſna, gaue to all the Magiſtrates 
viz. to their Elders, to their heads, their Iudget, and their Officers, 


Ch. 77. 
of Iſrarh, 


this (amongſt other things) is conteined; that, they ſball not mai 
mention of the Gods of other nations nor ſhal cauſe to ſweare by them, 
And therefore Magiſtrates haue authoritie, to cauſe (thoſe that 
be vnder them) to ſweare, and to take oaths, 

For an example of ſuch charge giuen, wee haue that of ki 
Saul, who not onely ù charged the people with anoathe; but m 
them vowe with a curſe ot to eate any food that day till night. There- 
fore one of them reported thus to /on#atbar,Sauls ſonne; that bis 
Father had made the people to ſweare. 

The moſt wiſe king Salomon, when he meant (for apuniſh. 
ment) toconfine and impriſon Sbimei, within the compaſſe of 
Jeruſalem, for his revilings of king Daxid ; telleth what hee did 
+ynto him: Did I not make thee (ſaieth he) to ſweare by the Lord, 
and proteſted unto the e, ſaying,cc.. why then haſt thou not kept the 
aath of the Lord, and the commandement wherewnh [charged thee? 
And yet this aath and promiſe was without excepting of any 
cauſe (though moſt important to him, and moſt neceſlary,)thar 
might happen, to occaſion him to goe out ofthe Citie: and 
therefore did bring apparant danger withit, toentangle him as 
deepe as his life. And albeit the cauſe which he had of going af« 
terward out of the Citie, might ſeeme ſomething reaſonable, in 
that be ĩ went foorth but to fetch home two of his ſeruants, that bad 
ranne away from him, yet did this breache of his oathe, and 
of the kings adimration to him, (wherewith hee had charged 
him) molt iuſtlie coli Shimes his life. So king Saw! vrged 
n Poſteritie af- 
ter him, ; | 

For a priuate offence and iniurie, only berweene neighbour 
and neighbouring Sa/omon teſtifiethʒ that a neceſlaric oath of 
pargation, may be required by the 7 complainant : ben 4 man 
ſhall treſpaſſe againſt his neighbour, and he lay vpon him an oathe to 
cauſe him to ſweare, and the ſwearer ſhall come before thine altar in 
this houſe: then heare (O Lorde) mbeazen, and do, amd indge 2 
| ws As 
owne head, and iuſtifie the righteous, according to his rig hteopſuer, 
Where we ſee, that a prinate perſon ypon 2 paid one: 


* 


* 
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and trefpaſſe agaynſt him; may vrge his aduerſatis vbeo 2 neref+ + 
re albeit the matter —— if-ei- 
ther he ſhal refuſe it, or be afterwards otherwiſe conuicted.Ho¹ 
much more then may a Magiſtrate vrge it, for the publike in- 
tereſt, eſpecially for an offence age ed tobe en che 
Church or Common wealth? 

* King /ofi-alſo meaning to \reforme rage, and toreficre. 
the true worſhip of God, greatly then decayed; did make a co- ! 2.Ciro.z4, 
nenant and vowe, and cauſed all that were e * 
Beniamin to ſtand to it. be (bei * 5 the! 

So* Eæra the Ser: a Magiſtrate) cauſed A 

chiefe Prieſtes, the Lenites and 2 that they wo 
dee according to this worde. which oarhe, that by vertue of bis 
office, it was impoſed neceſſarilie vpon them, and not onely vo- 
lunterilie by them lay, wee — good teſtimonie, in the 


wordesꝭ next goin Ne (ſaieth Sechaniah vnto Ex- - A. 
1a) for this 5 rom brug to thee, * we will be with thee, ar aſ- 

A thee : confirmare, bee tbau reſolute, and effeft it. And likewiſe 

out of the booke of + Eſdr«s » here that ſtorie is » 1.Bldr. Apoer, 
reported, for it is there ſayd thus: To thee it doeth appertaine, and ** "939% 
we ec with thee to make theoftrong . her added 1 A 


5 bee made them ſvcare. By Which wee may gather 3 That — mv, 94. 53. 
of them would not haue ſWorne vpon his e 
they ſhould haue bene ed thereunto, by ſome Cinl 
conſtraint. 

When the richer lewerhadreceiuedthe linds.of the poo- 
22 e, and they were ſorfcited vnto them i yea 
and their very ſonnes and daughters were dmvren into hon- 
dage, ſor farilfadtion of rn thin s, as they had borowed for 
their neceſſarie ſuſtentation : ® Nebemias canſed the Priefhs to r 


** torefore 2 e the hundreth part F * 23s 


the very j 
Magiftratet may exact let ata ende ben, which 
ought not to be refuſed, 1 


The Treatiſeur hionſelfe will * fade mb vs in this 


poynt. for hee yeeldeth that the * — vers 
ſotheſe ——— — wie chat ther 


6” n Aegir Fee Chappit.,. 
the ple of God bee thereby maintained, or the good of the Commun 


wealth,or of our — ed: alſo that it bee not n mat- 
ters of trifle: : which though it be true, yet he prooueth it, even 
triflingly: becanſe (ſaieth hee) de min non carat ler. Like- 
wiſe, that it bre not oner frequent : that, it bee not touching matters 
impoſſible or beyond a mans power : that the D bee net cir. 
cumnented with captions queſtions ; and that it bee not ginen to men 
of ſuſpefted faith, or eredite. which laſt, is neither by any Love, 
nor Duunitir (that I know of) required: he thus ynder- 
ſtand it; that an oathe is not to bee mini vnto any who is 
robably ſuſpected to bee liłelie, to forſweare himſelſe. For a 
man inay be ſuſþefed, yea aud drfſamed alſo for conner ſation of 
fe, and yet without iuſt cauſe: yea, and though there bee 
cauſe of the fame and ſuſpicion; yet is it not (incharitie) to be 
preſumed that euery one, who (through ſrailtie) hath o : 
will therefore forſweare himſelfe, when he ſhall bee put to an 
Theſe afore recited, bee his proofes, and all his premiſſes 
(taken from Dizinitie,) whereupon he er. 
vobement conclufiens agaynſt the oathe which we ſpe to 
make i contrary vnto Gods worde. which premiſes and con- 


ce ii, I beleeues ean neuer bee truely drawen together, into a 


* Nun. v.. 


ood conl; ez ſtrength of mans wit, or by arte of 
— — — 1 ·714 
will be yeelded; yet his aſmptiom will alwayes be yntrue, and 
not to be prooued, e. | | 

heuert poynt to be handled, is, that aaths may lawfullie 
be taken, euen in inatters criminaſ and penall to him, that ta- 
keth them. 

If an oathe muſt be kept, though it be to a mans owne hin- 
derance and damage, then may it alſo be taken. For that which 
we neede not keepe, and may lawfillly breake, was valawfull 
ar ſirſt, to be talen. But ſundrie oerhes made, though happilic 
tending to our owne hinderance, muſt be kept; for ſo it is com- 
r — and indiſtinctiy, by God. And it is aſ- 
ſigned for a ſpeciall marke of a godly man, to to bis neigh- 
bear, and nat to diſappoiut bins, neee 
ow 


Part.z, proctedinerinConrisFeclkifiaftical, wgy 
: How much e by 
a Magifrate; then when it is 3 rſon onely? 
referee cbedience impoſed, then when it js 
only volamtarily taken? And therefore being to be kept,may al- 


ſo (lawfully) be taken. F 
' eAbrahamſayd thus to his ſeruant, / will make thee fwecre C, 
by the Lord God of the beanens, and of the earth, that thouſpalt net 


in a private matter ap- 
g therefore, may a publike Ar- 
ſtrate cauſe thoſe that be ynder him, to ſwears; touching a mat- 


_ that he was » Gen. 25. v. 33. 

almoſt dead; [acob mooued him to the ſale of bis ight, 

tooke an oathe for confirmation ofit: and the right continued 

thereby ratified in Jacob. which argueth, that an oath may bee 

kept, and ſhall ſtand. euen where hee that ſweareth, is thereby 
y endammaged, pteiudiced, and ouer- reached, ſo it be not 

fraud and mal. engine. 

We are forbidden to ſpeabę vntrmeib or to de one unte another, Ce. ... 
euen in priuate affaires amongſt our ſelues : and ate comman- Frbe4-1.25- 
ded, not onely to caſt off ing, but alſo to peaks the trueth exerie 

one to bus —— we are members one of another, Sigui- 
fying thereby, thatinall matters this is to bee done, where it is 
expedient for our neighbour, and he hath intereſt, to knowe the 

very trueth. How much more then, ought we to tell, andmani- 

ſeſta trueth, being commanded by a publike ate, for a 
common benefite, ſeeing wee are all members of one Common- 
wealth, and of one Chwrch; howſoeuer it may turne to our pri- 
uate dammage, or of our friends > Fox if a man bee bound to a- 
uouch the trueth (oftentimes) euen with his bloud; howe much 
more is he to doe it in his wotdes?: i8 

Where a mi is ſuppoſed to haue borne falſ witnes againſt ano- 
ther, de is thereofbrought into queſti6: Flaw of God appoi | 

. theimenwhich ſtrive together to lard before the Lord, i before the : Don. g 

T 2 Trias, . 0 


2 NN ag . £ ek, a * 
| k I” o . 


\ 
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Priefts, aud the Indger which ſhall be in thoſe dayes: and the Irdges 

ate dilogont inquiſuion : and 2 funda, ect 
hathiginen falſe witneſſe agaimſi hus brothly then ſpall yee (ſaieth 
God) dee unto bim, 4 hee had thought to doe vnto his brother, 
Nowe, how can this d/igent Inqui/::on be made, or the witneſſe 
by any poſlibilicie, or likelyhood be euet found falſe, but by re- 
examination of him agayne (as Daxie/did with the two Elders) 
touching euery circumſtance, for the boulting foorth of the 
trueth? For it cannot bee imagined that moe good witneſſes 
may be had in euery matter ofperinrie, that are able to depoſe in 


tthe flatte contrarie. But becauſe the matter is criminallco con- 


demne him of periarie and very penall (euen as deepe as the pu- 
niſhmene of the other hold ike ns ifthe th had = 
found true,) which * to bee capital: It will (perhaps 
therefore) be ſayde, that the ſuppoſed falſe witneſſe, may not 
be vrged to anſwere his reexamination,vpon his oathe. But the 
very like reaſan and allegation may be made, that hee may not 
bee vrged to anſwere either yea, or nay, to any queſtion at all 
thereabouts. For if the queſtion demaunded bee true, it is no 
more lawfull for him in the fight of God to denie it without 
oath, then it is with an oath ; And ſo could there bee no likely- 
hood of any poſſible meanes, euet to finde out a falſe witneſſe. 
and then that lawe of God ſhould ſerue to none vſe; which were 
abſurd and impious to imagine, And what cauſe, (I pray) haue 
the Iadges of that [ngwiſition to beleeue him vpon his one bare 
word, (ifhe liſt to anſwere at all, which is to doe more, then by 
che Inouatort is thought needfull) whoſe very oath, they haue 


- tuſt occaſion to ſuſpect, and doe therefore make Inquiſttion a- 


# 


. 
. 


ainſt the trueth of his former oath? So that hereof it muſt needs 
due conſequence of reaſon) be gathered; that it may hap- 
pen, a man may bee exemined ypon his oathe, in a matter cri- 
——ů— his one earpirade, and very penal to himſelfe, and 
7. Lent dit trons (oourntig 21 
There ſeemeth to me a very direct and playne place in the 
— — 
ti itely, & generally againſt any who6ſocuer,that had cõ- 
mitted an offence: didbeforeGod, binds oftender(for aoidjng 
1 5 o 
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of ſinne)to reueale f matter,though it concerned,euen his owne 
. turpitude ,' He that is partener with a thiefe (ſaith Salomon) ha- 


teth his owne ſonle; he beareth curſing, and declareth it not. To be 


partner with a thiefe, is (no doubt) a filthie crime, and ſuch a man 
cannot be aptly ſayde, to hate bus owne ſowle, vnleſſe the ſault it 
ſelfe were a grieuous ſinne. The reaſon, why ſuch one is noted 
by the holy Gbaſt ſo grieuouſly to ſinne, as that he is thereby ac- 
counted an enemie to his owne ſoule, is; becauſe he heareth cur- 
fing, and reuealeth not the theft, wherein he ispartaker, It teſtech 
then onely to knowe, what that carſing is, which in this place is 
meant. The Hebrewe interpreters ( as I haue learned of thoſe, 
who bee very ſkilfull, and conuerſant in them) doe expound 
it of that curſe with adinration; which the Prieſter vſually gaue 
againſt any, whoſocuer had done or knowen of ſome cer- 
taine offence , which was committed; if they would not re- 
ueale, who were the offendots. — doth followe, that 
euen the partner with a thiefe, vpon ſuch a generall and in- 
definite cwrſe; was bounde in conſcience , to reueale the 
theft; though it touched, both anothers, and alſo his owne 
ſhame , and diſboneſtie : and albeit hee was not called into que- 
ſion, nor (perhaps) had in any ſuſpition thereof, Then how 
much more, when Gods Pric , or the Iudge ( who is Gods 
Lieutenant 9, pon probable groundes and inducements a- 
to 


fore diſcou him, doth charge a fingular perſon with 
ſuch a crime , is hee bounde before , to reucile the 
whole trueth ? J 


bis kinde of Adiuratiam with cu ſe, to the intent to haue re- 

uealed, by whom goods were flollen; was alſo in vic, amongs 
ivate perſons in the people of God: and they had a con- 
ience (being but charged indefinitely amongs others, with- 
out any diſcouerie or cauſe of ſuſpition againſt any of them in 


S not to conceale the theft: as * appeareth, by the eqn 


; hiſtorie of CAchah, and his mother. for that which the /atin 
interpreter there, teadeth thus: u ſeparaneras : eArias 
Mantau, by the Hebrewe, Chaldee, and Greeks copies, 


3 Montan. ibid, 


in lib. de varia 


prooueth; that it ought to bee expounded in this ſort, viz. Republica. 


quos furto ami(eras, Viz. the 1 100. ſicles, or halfe ounces, 


which were alen from thee , 1 for which thou did curſe, 


Sos 
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1 | or adiure (ſaith Afichab her ſonne ) I haue them. Furthermore 
þ 11. Ce. 0. v.31 wee arc * bounde ——— to CEE but it _ 

h to the glorie ,for a man ( umptions bur- 
, nc qu andcharged by the Ma to con- 
feſſe of himſelfe , as appeareth by the hiſtoric of Achau. For, 
albeit rhe lotte fell py him; yet was this nothing but an 
inducement to ground a ſpecial [nqnifition __ him; being 
ſo detected vpon the N Re For it herenpon onely, 
he might haue bene executed ( becauſe the diſcouerie by lotte, 
was by diuine directed to fall ypon him) then Jaaa 
needed not to haue required any further confeſſion of him. Vet 
he doth not teſt in that detection, but goeth further with a moſt 
L. ſolemme adimariom (in thoſe dayes vſed for * an oath; the He- 
brew word ſignifying both, and being tranſlated ſometimes ia- 
 lofk.7. 10.19 , ,mertur,and ſometimes ad:wratio) in this maner: Sonne, 
glory to the Lord God of Iſrael, and make confeſſion onto him, e 
me now, what thou baſt done. vrging _ this — 
on by lot; to a particular confeſſion o dem creme and the cir- 
| —— thereof albeit the puniſhment of it was capitall. In 
which hiſtorie we finde; firſt a conceiued by /oſbna : but at 
large,vpor the badde ſucceſſe they had in battell; that it was 
likely,God was offended with them:then a care in him to enter 
into a general enquirie, fot the finding out of ſome probable and 
preſumptiue matter of inducement, againſt particular perſons, 
wha were likely, to be the offendors,that had ſtollen ſomethin 
which was accurſed , and for which God was ſo diſpleaſ 
therefore, e the direction giuen by God himſelfe, 


7 and the cuſtome of thoſe times, when as God did more ra- 
emlonſh, and extraordinarily worke among his people; knowing, 
that albeit the loti were caſ confuſedly t into the lappe; 


= God by his wonderfull prouidence diſpoſeth of them, as to 

is o_ wine wiſdome ſeemeth beſt; he followed that courſe 

| in his general Enquirie, of caſting lottes. A penerall 1 
2 | callis, Becauſe, x ans TY W Gene — 
i TY fence to haue bene committed amongſt them; yet was it not 
| | knowen ( till God himſelfe reuealed it) what kinde of crime it 
| | was, . it. But after the 


lot was fallen ypon 


ban, whereby a ſufficient induoement 
; was 


ſpeciall Enquirie; by examining and charging him, as 

glorie of God, te tellthe whole — ak 
rr 
was good ilitie againſt him, to grieuous offen- 
— Iaſbua had no coniectute, what the very 
particular thing was, which he had ſtollen, not whether he had 
any partners , nor yet kne we hee any other circumſtances of 
place , time , &c. ſo that this ſecond Inquiris was ſpecial in re- 
ſpect of the perſon, but ( in ſome ſotte) general in reſpe of 
— of the fault. which conſideration greatly fortifieth 
our cauſe in handling: wherein, after good indocements found, 
theſe Enquiries are ſpecial both for perſon , and for particula- 


ritie of crime. 


a man, is 
＋ 


one: ſor it ĩs there ſayd,ſhew 
upon Aches being touched in conſcience, & knowing his duetie 
A all che 
thereof. If this were done vpon his oath ( as many learned in- 
ters do hold) then may an oath be vrgedin a matter crime 
— If he thus conſeſſed, and was 
— — — > 9 
more, when the partie is tied by an aur, giuen Magiſtrate, 
as it is E=. may belusiy. 

And albeit the Treatiſoxr hirnſelſe confeſſe the effeR of that 
which we haue touching this Hyſftorie : yet he ſaith, b 
ates e unto him; ( remenebring the glorie of 
God ) be ſhould © the trueth : is none oath, For it were a bard 
concluſion ( faith he) to gather , that bee is perinred, who being ſo 

T 4 charged, 


n r — - _ — — — 2 AS 


Exra 10. V. 5. 
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charged, confeſſeth not the traeth. For anſwere whereof , if 
being ſo charged che partie anſwere not at all, then incurreth 
he wilfull diſobedience; which is no leſſe a crime then Perimriee 
and is (thereby) alſo; to be conuicted. But if he anſwere vn- 
truely; then falleth he into another grieuoùs ſinne. far (as it 
reſteth hereaftet to be ſnewed) it is no more law ſull or tole- 
rable, to lie vnto Gods Magiſtrate; then it is to ſweare fallly a- 
fore him. And if this were an Adinratios (as himſelfe ſeemeth to 
encline ) and were lawfully done of /oſbxa: then by the charge 
of an oath was eAchan bound, to diſcouer the whole — 
ſo wee reade in the place of Ex afore alledged, according 
to Iunius and Tremellus tranſlation : hee * dthe chiefe 
Prieftes, Lenites, and all Iſraell, that they ſhonlde doe according 
to that poyut and they ſware, Whereas Calin, by the forme of 
thoſe conceiued wordes, which were vſed in other oathes, 
amongs the people of God,gathereth in his /ni7irarions , that 
eAchan there tooke an oath : the Treariſowr neuertheleſſe, to 
confute that excellent and learned light of Gods Church (for ſo he 
calleth him) writeth thus, viz. though that forme of worder, gin 

glory to God r. were vſed in oathes: yet it foloweth not that — 
ſoener it was vſed bat was an oath, In deede it muſt be confeſſed, 
that it followeth not ex pſa vs conſequentie: but by reaſon of the 
matter, for that theſe, or ſuch like were the conc or ſette 
wordes of ſolemme oathes amongs the people of God: And be- 
cauſe in this — finding out of a trueth (otherwiſe 
kept ſecret) it was neceſſary to be done as ſincerely, as mought 
be: therefore the argument of Calzin is very probable, to ow 
that it was done by his oath. But the Treatiſdur ſeemeth alſo to 
admit it, and herein to let this holde goe: and withall little leſſe, 
then to yeelde vp the whole cauſe, For an offence being made 
knowen,whichs _— to the ſtate, & the partie being found by 
dar, and lawfulltriall: if after ( faith he) theſe rigeruu exaltersin 
ſo milde, & courteous maner, in the name of God ſhall entroate, or (if 
they thinks good) depoſe him to reneale the trueth in particular ( be 
meaneth,giue him an oath to that ettect woman (7 ſuppoſe) would 
find: himeſelfe griened, with their proceedimꝑi. Wherby, ſauing. hat 
he here ſeemeth to ſuppoſe the falling of the lot vpon Achaen,to 
be a triall and a full and ſufficient conuictiom of it ſelſe: he doth 
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in theſe wordes, as plainely eſtabliſh the #arbes that we defend, 
as may be. But when a and full conuiction is already 
made; to what purpoſe, (other then to feede the heaters curi- 
oſitie) were it; co miniſter an oath to the partie condeinned, 
(el pecially hauing no complices more then in this caſe) that he 
all vnfolde & tecount vp every particular circumſtance, of the 
crime that was by him committed. But if by thoſe his wordes, 
of due and lamfull tryall, he meanes nothing els but ſome lawfull 
diſcouerie, opening way, and occaſioning the Judge, to enter 
into the parties ſpeciall examination by oath : then is hee come 
— iumpe vnto them, whome hee ſo vehemently ſhaked 
vp afore. | 
When a man is found ſecretly murthered in the fielde, and i Dem 
the martherer is not kno wen, nor ſuſpected: God appointed in * ? 
his Lawe, that all the Elders of the next Citie thereunto, ſhould 
vſe certaine ceremonies before the Prieſſiſby whoſe appoint. » de. 
ment, eche controuetſie of blood, and of wound was determi. 
ned) and then ſveare, according to this conceiued forme of 
wordes, viz. aur hands bane not ſbedde this blood, neither our eyes i Woid very, 
baue ſeene him who ſhed it:that is, none ofvs(euery man ſwearing 
ſeuetally for himſelſe) haue done it, nor any of vs knowe,who is 
the murtherer. Where we ſee, there was none other detettion, 
nor cauſe of preſumprion, but the onely vicinage , and neerenes 
of place, yet euen hereupon, the wiſedome of God thought 
good to preſſe them of the next Citie, with this xeceſſary oath, 
partly of pargation, and partly of Exquirie , euen in a crime c4+ 
pitall. For if any of thoſe Elders were the murtherer, or were 
an acceſſary thereunto : was hee not thereby driuen, either to 
damne his ſoule by periwrie: or els to reueale his owne ſhame, 
to the loſſe, not ollie honeftie onely, but alſo of his lifeꝰ If this 
being Gods owne lawe, be but equall, then howe can the ex- 
acting, of parties oathes, being vpon farre more ptobable, and 
ſtrong pre ſumptions detected, and called in queſtion, and that 
forcrimes not tending to any mutilation of limme, and much 
leſſe capital: be thus abſolutely challenged for tyranwical, or 
m—_— as they be by ſome,nowe of late times? 
But this argument of ours, the ep goeth about to an- 
ſwer by a very range queſtion, viz. wheres (ſayih he ) carb 2 
4 I 


—— 
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this caſe ) ginen to any particular perſon? as if that oathe, which 
were 22 to e vpon many for one matter; were 
not alſo lawfull to be giuen vnto one alone, where he onely is 
ſuſpected thereof? Where there be many ſeucrall perſons, there 
mult needes be ſome particular perſons , Ithinke. Wel, he will 
then ( belike ) allowe this oathe to be giuen, ſo there be many 
defendants in one cauſe, Bas (ſaich he turther ) . is oathe N 

anſwere Interrogatories vpon vnknowen, ſecrete, or barely ſuſpette 
—— ? for the folmic —— the offendor onely heth hidden: 
whereas the Inquiſitors ex officio haue the man afore them, whom 
they will examine; but the matter ( for the moſt part) is ſecret, &c, 
and many times but a fame of a crime neuer committed . As if this 
difference (though it were, as it is not generall ) could make any 
diuerſitie for prouing a lawfulnes in the one, & an vnlavvfulnes 
in the other? This therefore falleth vnder that head of his So- 
phiſticall deuiſe of ſuch differences, as touch not the very point 
in oontrouerſie. Beſides, there be Enquiries of office (which ab- 
ſolutely he impugneth) ſome, aſwell where the offendor vn- 
knowen, is engumed of in teſpect of the apparent crime; as for 
example in Forgerie, Libelling , Murder, &c. as there be, when 
the Crime(being but preſumptiue) is enquered of; and the perſon 
ſuſpected, is apparant,as in ada/terre, Hath not the treatiſowr lear- 
ned to note the diffetẽce which is,betwixt Crmina tranſenntia, 
vix. where no traces of the crime doe remaine after the facte, as 
of ſecret — ſedrtionswordes,and adulteries, &c?and ſuch 
crimes, as be Permanemia, viz, where ſome euidence of the 
crime committed, doth ſtil remaine and continue; as in Marder, 
Forgerie , ng, Ce? and yet] inquirie by the parties exami- 
* — oit ——— Mutilatiõ) 
is no lelfelawful and neceſſatie in the one, then it is in the other. 
In Leuiticuis, a ſacrifice is appointed to be made for certaine 
ſinnes, amongſt which this is one, according as «Arias Monta- 
nus docth tranſlate it forth of the Hebrew, And rf a ſoule, or 4 
mer ſhall haus ſinned , and haue heard the voce of an Adiwration 
or oathe, and be awitneſſe either hath ſcene it, or doeth knowe it: if he 
doc notreneale it, he ſhall beare his owne iniquitie. That which is 
here laid; I be hae heard the vice of an oache,'the Genena tran. 
ſation vttereth thus in the Margent, (as if it were neeret to the 
| Hebrews 
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Hebrewe then the other in that text) viz. [fthe [nudge bath takgs 
an oaths of am other. If this then be the meaning, we ate hereby 
bound to reueale what we haue ſeene, or knowentouching that; 
which the Judge ſeeketh to finde out, by another mans Oatbe: 
yea, though we be not at all preſſed therein; much more ought 
we then to tel what we kxoweor haue ſeene touching the matter; 
hen we our ſelues are particularly ſo cõmanded by the /ndge. 

Saint * Anguſtme expoundeth it of this caſe, viz. where a Apg.in que. 
man heareth another ſweare, and depoſe falſely. For (ſaith he) ,. 
this, that place ſeemeth to ſaye, that a man ſiuneth, who beareth ano« ; 
ther ſweare ſomething that he knowes tobe falſe, if he hold hs peace. 
But he is then ſaid to knowe, either when he is awitneſſe of the ma. 
ter depoſed ef, or did ſee it, or was prinie to it, that is, did by 
meanes krome it at either by ſeeing it, or by bearing him ſpealę of it, 
that now ſweareth otherwiſe. So that he leauerh it at large, to ex- 
tend to Oathes(falſely) taken, either before a Magiſtrateʒ or pri · 
uately, or how elſe ſocuer, 

Ius in his ſecond edition of Annotations vpon this chapter, 
reftraineth it onely vnto ſuch vaine, and raſhe oathes, as men 
ſweare extramdicialy ; making him that heareth another to 
ſweare (without 9 ) to be guiltie of ſinne him- 
ſelfe, as no doubt he is. But ſurely this int ion of his, can- 
not be grounded vpon this place: at leaſt the place cannot ( by 
any meanes) be onely reſtrained vnto this caſe. Fot the matrer 
concerning which a man beareth another ſweare, is the thing 
chere) ptincipally conſiderable; and not the very Oathe it ſelfe: 
becauſe it is not onely ſaid: fa man beare the veyce of an oathe: 
but it is alſo added(as moſt materiall )& ipſe teſtus vidit, & ſcinit, 
which matter he, as a witneſſe hath ſcene , or otherwiſe , by ſome 
meanes hath knowledge of; if he ſhall not declare it, or reneale it, he 
ſhall beare his owne iniquitie and ſinne. Therefore it is the matter 
which the by- ſtander is able to witneſſe of ( by reaſon of his 
beht, or ſome other meanes of knowing it) that ( for the auoy- 

ding of finne) muſt be declared. 
gaine, if it were onelymeant of him, that heareth another 
blaſpheme , or vainehy , and falſeh, ſweare, and doethnotrepre- 
hend, and rebuke him for it: then could not the verbe of Decia- 
ring haue bene vſed, but rather ſome worde of rebuke, ot — 
| V. 2. he 
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henſion. Thirdly, if it were meant onely of the Act ef ſwearing 
that is not rebuked; then needed no mention to haue bene 
made, of any other ſenſe, but of bearing onely. But we ſee, that 
there is mentioned ſeeing; and alſo (with a dſanctue) any other 
meanes of knowing it, beſides — oath: and therefore, 
that meaning which ſanius giueth thereof, cannot (poſſibly) be 
the very tiue ſenſe of this place. Nay ſumus himſelfe in his firſt 
Amnotations , confeſſech the moſt to holde, that it ought to be 
vnderſtood thus: viz. that he ſinneth, who heareth an oath giuen 
to another man touching any matter, whereof he hath know - 
ledge; if hee doe not therein diſcloſe what he knoweth, So that 
whether che other depoſe vaineh, falſely,or not, is not here ſpo- 
ken of, or to be attended:but whether a man conceale his know. 
ledge ofa matter in queſtion, that is conuenient to be knowen 
vnto a Judge. for it is he,thathath authoritie to vic the veyce of 
as oath, or of that adiuration or charge ynto another, which is 
here ſpoken of. | | 

By this ſenſe hereof, giuen by the moſt, and flowing eaſily 
from the very wordes themſelues, may be gathered; that an 
oath may be giuen to the partic enquired of indeſiniteiy, as the 
I 2 to lawe) ſhall thinke good to proceede, euen 
before any witneſſes bee produced againſt the partic: that this 
voyce of an oath and charge to ſweare, may be giuen; before it 
be knowen whether any, or what witneſſes can teſtiſie therein: 
and that a man knowing the trueth touching a matter whereof 
another is enquired of by oath, ought (for auoyding of ſinne) to 
teſtifie, and to declare his knowledge therein. 

Vet becauſe in that place, no mention is (expreſſely) made, 
of any other perſon but of him, that heareth ſuch oath , who allo 
bath ſeene or knowen ſomething, and who is to declare ard re- 
neale it, or elſe tobeare his owne ſine : therefore it is allo (very 
probably) by ſome taken to haue place, when a mans owne 
felfe is adiured or charged by the CMagirate, to take oath. 
For the perſon of the agiſtrate, or lome other mult needes 
be vnderſtoode beſides ; though none be expreſſed; becauſe 
it is ſayde : If a man haue heard the voyce of an oath , whereby 
ſome other perſon, then the hearer himſclfe , is neceſſarily im- 
plied. For albeit the Hebrew interpreters do 1 | 
| ration | 
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adinration with curſe, which was done by the rief: whereby he 
(vſually)curſed any whoſocuer had committed ſome particular 
apparant crime, though the perſon were ynknowen& vnſuſpe 
ctedd if they would not reueale it, according to the place fore 
alledged, out of the 29, Chapter ofthe Prouerbr: yet the Che/- 
dee Paraphraſte , that writ in, or before Chrifts time, and of all 
Interpreters is oſ higheſt and moſt yncontrolled authotitie, vn- 
derſiandeth it ofthe Iadge, and reades it thus, viz, the wojce of 
Admration or Execration made by the Indge. 

Andthen out of both theſe Interpretations doth follow: that 
(without ſinne) a man cannot bur teftiſie, both againſt another 
enquired of; for it is ſaid whether be haue ſeene: & alſo againſt him 
ſelfe(ifir be required) for it is ſaid, or hame kyowen of it. which may 
as properly be referred to a mans own fact, as to any other mans: 
& the rather to his owne; becauſe, a man is leaſt ignorant of his 
owne acts. And vpon this latter acc eption of the place, it doth 
follow z that a Iadge, and Magiſtrate may lawfully tender & vrge 
ſuch oathe , and a ſubiect ought not to refuſe it : becauſe hee ſhall 
beare his owne ſame, for hearing the voice of an oath ginen, and for 
not reuc alimg bis knowledge in that matter. 


When a man doth deliuer money or ſtuffe, of truſt, to be kepe „ 


by bis neighbour; if it happen to be embezelled away, and there- 
fore thought tobe ſtollen, if the thiefe be not certainely knowen, or 
found : he, to x hom they were ſo deliuered in depoſit, though he 
had nothing for his paines, northere be * preſumption; againſt 
him, that he hath withdra wen it: yet (by the la we of God) muſt 
take a neceſſarie 0ath,of purgation and Engquirie ( vpon the other 
mans onely ſaſpition) before the [ndger; not onely, that it is fol- 
len (which might iuſtly perhaps be doubred)bur alſo,vherber be 
himſelfe hath put hes handthat is by any direct, or indirect means 
haue fraudulently dealt, fonclung his neighbours ſaid goodes, or no? 

The ſame is alſo a little after eſtabliſhed by God, touching a- 


ny* quicke goods, happening to be left in depoſits : For if a man *1bid.V.co, 
deliner vnto bis neighbour to keepe ; aſſe, oxe, ſhrepe , or any aer! 


beaſt, and it die, or be hurt, or be taken away by enemies, and no mar 
ſee it: As oathe of the Lordſballbe betweene them twaine, that bee 
hath not put bis hand vnto hi neighbours goodes, and the owner of it 
ſhall take the oathe,and he ſhall not mak it good. where appeareth, 
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that ypon the aj, ſufition onely, ofthe one againſt the o- 
ther, both the parties are to take ſuch oathe, which, though ir 
doe tende tothe dilcouerie of a mans one ſbame, diſhoneftie , 
fraude and dammage (if hee happen to bee guiltie) yet is 
hee of neceſſitie to take it, or eiſe to bee holden pro comſeſſo & 
conmto; and is ſo well allowed alſo to bee giuen by the ludges, 
and to be taken by the partieg that it is there called /a oath of the 
Lord. | ge 
Nowe that hee muſt neceſſarily take ſuch ozthe, though 
the cauſe bee criminal, ſo that hee muſt eyther diſcouer his 
owne turpitude , bee ſinnefully forſworne ( if hee bee indeede 
guiltie thereof) or elſe bee conuicted as guiltie for his con- 
tumacie; doeth very — appeate by Lemiticus where 4 
ifice of attomement for ſuch a ſinne of periarie is preſcribed, 
beſides ſatisfaction ynto the partic wronged, If ay eG 
( ſaieth the Lorde) and denie vnto his nexghbonr that which was 
taken him to keeps , or that which was put to hum of truft, or doth 
by robberie or by violence oppreſſe his neighbour , or hath founde 
that which was left , and denyeth it, and ſweareth falſely : for any 
of theſe things that a man doeth, wherein her ſinneth : when (I 
ſay) bee thus ſinneth and treſþaſſeth , bee ſhall then reſtore the rob- 
bery, Cc. So that hereby is manifeſt , that in ſundrie crmmmall 
matters, euen of a mans one turpitude ſuch as bee probibus 
4 mala , hee may bee vrged to a weceſſarie oathe, and name- 
y touching his deteining ( with deniall ) of goodes left (vpon 
truſt) with him: alſo touching robberie, violence,and eppreſſiou by 
him ſuppoſed to be committed againſt his neighbour, But there 
coulde neuer be any poſſibilitie in a matter — carried, ei- 
ther of be wraying a mans ſelfe to his owne ſhame, liſſe, or elſe 
forſwearing hicaſclfe, as is noted by this place; if he might ſafe- 
ly, nay if he were bound jn conſcience to do (as theſe /nnonators 
now pretend, and practiſe) viz. to refuſe to anſwere directly, and 
particularly, to any of theſe crimes that bee asked of him, with 
oath, or without his o, but might lawfully put it ouer to bee 
prooued onely by witneſſes. and then were it wholly in vaine 
to appoint ſacrifice for a ſame into the danger of which ſinne a 
man coulde not poſſibly fall, except he would firſt commit ano- 
ther ſinne. * | | 
95 Seeing 
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Seeing then by the equitie of Gods owne /wdiciell Lawe, in 
3 matter criminall, and of a mans — he may be 
examined, and muſt neceſſariiy anſwere by one, or elſe ſhall be 
holden conuicted, euen vpon a priuate mans ſuſpition alone, ſee- 
king therein but his owne particular intereſt and ſatisfaction: 
. how much rather vpon ſound, and good detettions, and preſamp- 
tion, may this be vrged by a Aagiſtrate, and ought not to be de- 
nyed by the ſubiect, where a common good to an whole Cin - 
ſlian (tate is ſought, and the parties owne reformation, by due 
correction and puniſhment, concurring befides , with the lawes 
_ Lande, that requireth this parte of obedience in all ſub« 
tects ? 272400 | 
This [udrcrall, and deciforie oathe heere ſpoken of, the 
Treat:fowr callcth a pablike oathe, in reſpect (as it ſeemeth) it is 
y , and ſadicialy giuen before the CMagrſtrate; and con- 
eſſeth ir to bee neceſſarie + notwithſtanding lit bee but tou» 
ching a priuate matter 2 , betwixt partie and partie. 
and therefore 4 minori ad mains or (as Lawyers ſpeake) 4 
fortiori , it muſt needes bee more weceſſarie for a publike crime, 
then for a prinatetreſpaſſe; becauſe the poiſon and malignity 
of the pu, may preiudice, and plague the whole common 
weale : if not alwayes directlie, yet by the lewdneſle of the 
—_—_ and may giue cauſeſof offence ymo the well diſpo- 
| ed. . ' ' 

If a man" be mooned with aiealonaminde, or (as the Hebrewe 'Nun,s,ve.14, 
vttereth it) if the ſpirite of [ealowſie come vpon him, ſothat hee us 
iealous of bis wife , that ( ) is defiled'? or if bee haze 
4 icalous minde, ſo that hee i iealons oner his wife which is not 
defiled, and ſo the matter dowbrfull; * then the Lords in ſuchcaſe , n ce. 
appointeth, that the man ſhall _— wife to the Prieſt, &. and. bid ver 15. 
the Prieſt ſhall charge her by an oathe, and ſay vnto the woman : — 
no mam hath hen with thee , neyther thou haſt twned towncleane- 
neſſe from thine hurbands ,' be free from this bitter and enrſſed 
water. But if thou haſt turned from thine hmibande, and ſo thou 
arte defiled , and ſome man hath lien with thee beſides thine 
burbande, ( then the Prieft ſhall charge the woman with an 
Obe of carforg ) aud hee ſball ſaie unto her: The Lord: make 
the to bee accurſed, and deteffable for the oathe, among thy people, 
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aud the Lord thy thigh to ratte, and thy bellie to fwel : 
an1that this car I gos into thy =? to cauſe thy belly 
to ſwell, and thy thigh to ratte : then the woman ſhall anſwere Amen, 
Amen. 
la which courſe of proceeding, I obſerue to ihe purpoſe in 
handling, that this ſtraite Enquirie mot dangerous to the bo- 
die and ſoule of the woman, if ſhee ſweare fallely: is grounded 
onely ypon the icalons ſuſpition of her husband: that it is in a 
crime capitall to her, ifſne be guiltie, and ſhall chooſe to conſeſſe 
it; rather then to forſweare het ſelſe (with hazard of foule , and 
of a molt loathſome diſeaſe of the bodie)foran adulteſſe( by the 
fame lawe)was to be toned to death: and that it is of great tur- 
pitude vnto her, and is prohibitum quia mala & and laſtly, that it 
15 in a hidden, and ſecret crume cuen in theſi, of his owne nature, 
and in generall, For the {lender remnants of honeſt, and ynho. 
neſt, left euen to the oy 1's ſince the fall of our firſt 
— — 
y . from the ſight, and knowledge of others, ſo much 
2s ma . | | 
And in this place, it is hidden and ſecret ex ipſa lypotheſ be- 
cauſe the caſe is put, that there neither bee witnes, nor ſhee taken 
with the manner, and yet the husband hath her in iealsw/ie . So 


chat if Godſ in his diuine wiſedome) found it equall and iuſt, for 


ſatis faction onely of the ſtrange humour of ie , hot onelie 
{vpon paine of conmittion ) to make her yndertake ſo perillousa 
kind ofpwrgation, but alſo to charge her by an oathe, anda moſt 
ſolemne exrſe, to declare the trueth ina crime of this quality, and 
conſequence to het life: howe can the wiſedome of thoſe, that 
chalenge oaths of farre more appatant mildenes in diuers points 
noted, ſtand ſo oppoſite to the wiſedome of an whole Realme 
for many ages together: and being ſo ſtrongly warranted by the 
wiſedome o h in this, and the former Iudicialles, ſeruing 
for the gouernance of his owne pcenliur people? | 
In anſwere ofthisexample out of Gods lawe, the Treatiſow 
faieth, that the woman is not heere called for ex officio : but v pon the 
complaint of her haſb and. But ifit be conuemient and equall, vpon 
thac moſt ſlender. ground of iralonfie , and vpon the hus bandes 
ſuſpicions denunciation, who perhappes is weary of his wife, w_ 
min 


* 
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Part.z,' proceedings inConrts Eccleſialtical, 7 
mindeth to put her away, if his iealous humor in tharbehalfe,be - - 
not ſatisfied:how much more then is it equall and iuſt ypon tlie 
Iudges office to be done, who is no way priuaily intete ſied, & for 
the latistaction or preſeruation of the church, or common weale, 
to temoue a common ſcandall and offence, by the parties clea- 
ring. or by his puniſnment ? The conſequence of this mine ar- 
gument to be good, for proofe of a farte greater equitie, in the 
one then in the other, viz. rather to minitter ſuch oathe of office, 
then ypon an ¶Hecuſers complaumt, the lawes, both Cinil and Ca- 
von, and the cuſtomes of all nations abroade, doe warrant vnto 
vs. all which, doe permit an aatbe touching a crime, to be mi- 
niſtred vnto the defendant ex efficio Indies, and yet they all doe 
denie it vpon an accuſation, or ypon a complaint made by 
voluntarie and priuate partie, And therefore this difference by 
him taken is ſuch, as maketh flit againſt him: without working 
of anie diuerſitie, to inferre an equitie in the one, and an vn- 
juſtice in the other, as is pretended, therefore vntruely, and 
vainely doeth hee ſurmiſe, that out of this example we wil con · 
clude, that euery ludge Eccleſiaiticall, to ſatisfie bis icalous ſuſpu- 
tion of am crime, may appoſe by oathe , and compell men to their pur- 
gation : a matter repugnant vnto reaſon, yntolawe, and vnto 
all praiſe, For no mans onlie bare ſufition, beſides an huſbands; 
can(by any equity)worke an intereſt to drive an other to urg a- 
tion of ſuch a crime, by his, ot her oathe, 

The examples alſo of godly men reported in Scriptares , doe 
ſufficiently condemne the froward diſobedience of refulcrs of 
ſuch oathes, intheſe dayes, For they being asked (ſometimes) | 
particular queſtian dangerous to thẽſelues (if they had not ſtood 
cleare) and, ſometimes charged (cuen but in generalitie) to an- 
fwer what ſhould be dewanded of them they vſed nor any ſuch 
frivolous terginer ſations, and exaſions, as this ſorte of people, and 
25 Seminarie Prieſtes doe. that is to ſay; Let me knowe ener point 
cfore, that you will ache me, and then I will tell yon what I will doe: or 
Iwill anſrere ſo far as I am bound 7 law, and by good conſcience, 
whereof (by your leaue) Imy ſclfe will be Iudge. or / will nos 
fweare to acenſe my ſelſe, or my brother, for that is contrarie to cha- 
ritie.or where be mine accuſers, let thi fland forth?or if you baue ay 
thing ag einft me, proue it by witneſſes : = ſuch like a number. 


Fes 
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nd. v For when the Prophet Jeremy was charged by the King in a 
— 8 geueralitie, — ey” which hee — aske . hee 
14 ſtoode not vpon refuſall, till hee might knowe what it was, 
1 but made this doubt onely, whether if hee tolde trueih, the 
King woulde not kill him. which when the King had promi. 
| od bee woulde not, then Jeremy condeſcended to anſwere 
* what hee woulde demaunde of him. ſignifying thereby to vs, 
pf that being asked by a Magiſtrate, if it were not a matter ca- 
| - pitallynto him, hee ought, and woulde diſcouer it. If this 
15 were done vpon an oathe , then muſt wee doe the like, in the 
. like caſe alſo, If hee did yeelde to anſwere vnto [nterrogato- 
riet vncertaine, and vnknowen yato him both in generalitie, 

and alſo in partic ularitie, and yet thought himſelſe bounde 
to ſaie the tiueth without dath: then much the rather would hee 
1 haue done it vnto thoſe, whereof the qualitie he ſhould haue 
'al 'knowen afore hand;bur eſpecially vpon his oath, And fo ought 
ly wee, being ſo deepely charged. Yet theſe queſtions ſo gene- 
rally to be propounded vnto him, might 9 .— of matters, 


both criminal and very penall vnto himſelfe and vnto others 


: alſo. 
*lerem.z7,veſ, When the ſame Prophet was charged, with « particular 
13. 14. crime, of intended defection and fleeing to the Chalaeant, by 


-Tryah a cbie fe officer , ſitting Iudicially in the gate of Beniamin : 
hee did not tefuſe directly io anſwere, by putting him off to 
rooue it by witneſſes, or by anie ſuch like dilatorie but an- 
ſwereth roundely, and truely, in the very contradiforie (as it 
, were. ioyning iſſue with him) and ſayeth: Thats falſe, I flze 
not to the Chaldeans , Nowe, if the Prophet had beene guiltie, 
woulde hee haue falſely denied it, or haue made anic ſhiftes 
to auoyde it,thinke yee ? or woulde hee ſay vntrucly, being vn- 
ſworne, more then being ſworne ? Ithinke no man will ſo ima · 
gine of the hate Prophet. and therefore (by this example) a Aa- 
giſtrate in authoritie or a ſuperiout, muſt bee directly dealt 
with, in queſtions pertinent, that he ſhall aske; whether vpon 
oathe, or without oathe; ſo farre as godlie Lawes doe require, 
albeit che matter be criminall, (as it was iu this caſe) vnto the 
rtie Interrigated. 3. WR a 
52.RKeg.cas, When! Eiqha the Prophet (vpon none other detection but 


diuine 
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diume reuelatiom) entred to the examination of eh his fer- 
vant, touching a erminall matter; and that without any accuſer 
formall, or repreſenatine, beſides humſelfe: did hee not require 
an anſwere of him and was not the ſeruant( beſote God) bound 
to anſwere him, and that truely? Ifheere it bee ſaide, that he 
miniſtred none oathe ynto him, it is true: yet as it no mote 
la v full for Geha being his ſeruant, and vnder his authoritie, 
to deny it by falſehoode, (as hee did) or to haue anſwered not 
directly, or elſe nothing at all; then it would haue bene for him, 
to haue flatly forſworne it. So that euery one in authoritie, that 
requireth an anſwere of a guiltie perſon( being vnder his power) 
in a matter of crime: mult needes eithet driue him to a lie, which 
ſuuyeih the ſonte; ot elſe to accuſe bimſelfe of a matter diſhoneſi, siert. i. 
as theſe men ſpeake, and gaineſay. En 1 
When Peter, and Jobs were examined in the great Cow. A. . v. v. R 
cell vpon this Interrogatorie ; By what power, er in what name 


they had doone that miracle Peter fullof the holy Ghoſt, anſwered 
plaincly and truely; though ( happely).1t —_ haue betne 
capi tall vnto him. Then whatare they fa ef; who being tequi · 
red by authoritie to anſwer vnto matters of no ſuch danger, vnto 
them; doe neuertheleſſe refuſe ro anſwere directly, or who will 
not anſwere at all? for vpon a mans owne confeſſion: [adicial, 
though he be not ſworne, he may aſwell be conuicted, as if hee 
had anſwered vpon his oat gage. 

In the proceeding 3 againſt Saint Stephen, there were (in ; ag Ae 
trueth) none eAccaſers, but thoſe, who (by ſubornation) 
nounced him to the Priefter, and who are twiſet called wrtneſſer, ; id. v. & 
becauſe they depoſed againſt him. yerwhen the high Prieft af. *7"** 53. 
ked him i thus: e Are theſe things ſo?Stepher refuſed not to make Aa. e 
anſwere, and that truly; howbeit, they made his Apologie to bo * 
capitallynto him. 

Likewiſe when the © (aptaine asked of Saint Paul, whether · Aa. ar vert 
bee were not that «Egyptian, which had made a ſedition ec. Pau 3** 39 
anſwered directiy, and flatly denied it. earth; e 
Like wiſe the ſame Saint Pan? in all his other ſeuetall con- 7A8c.24,25-A 
uentings be fore authoritie, mentioned in the Al euen attbe 
ſuite & accaſation ofa partie) refuſed not particularly, & truly to 


anſwer to all chat was obiected, by conſeſſing ſome, & denying 
X 2 other 


- 


* 


4 of EO ann 
OF. — 2 — 


— FL. r 
ah » 


<< co wala 

1 — 
3 we i 7 
f 0 1 
32 3 „ * 
. I. 
„ % 
8 


Fc * 
763 4 _ - oh 
N ———— GG W ¹¹ OTTLONT — — 


E 2 - 
p — — 3 : — 
: a a = ey 3 | 294% fe > 


4D 
— 


. _ 
- 2 © gh) 
1 FN 2 Mes Prim any it 


* bs : 8 3 


— — 2 —— — 


1 


156 40 Apologie of certaine Chap.: 7. 
other ſome of the crimes, by his aduerſaries, and accuſers im- 
puted to him. But if hee had learned the readie way that is 
nowe deuiſed, not onely to anſwere accuſers obiections, but 
the Magiſtrates owne queſtions: hee might haue wiped 
them off quickely ( Mithout ſuch long Ayolog ies) and haue wil. 
led them ooely to prooue what they ſayde: yet neither (ex- 
pteſſely) affirming, nor denying any thing. No doubt, though 
the «pole, or any of thole other godly men mentioned, 
had beene guiltie of anie thing: yet being duely asked, they 
would not haue ſtood mute, nor haue anſwered doubtfully, nei- 
ther would they haue affirmed more without it then they would 
haue doone vpon their aatbo, if the courſe ofthe proccedinghad 
àdmitted it, and that theiroathes had bene required. 
An It is therefore well * {aide by an ancient, and learned Writer 
— thus: Dom ixus inter inr amentum,  loquelamnoſtram, nullam vuſi 
Tolar gun. eſſe differentiam: God makes no difference betwixt our ſpeech, 
* Thom, z.lccun- Whether it be without oath, or vpon our oath . And * Aquinas 
4. qu. og. ci. ſaith; if be which is brought imtoqueſtion , and interrogated by the 
* without bis 0athe ſhall anſwere.untrucly that therein he > 


The olde Chreftians in the Primitine Church , were as farreoff 
from theſe ſhifts of anſwering vnto molt dangerous /nterroge- 
tories demanded of them, euen by heathen Aagiftrate: ; as they 
were from all vntrue anſweres thereunto. which point I minde 
to make appatant out of ſuch of the Ancient Fathers eſpeciallie, 
25 bee auowched by the Note- gatberer, for condemnation of 

theſe examinations, and mm Cabelqune 
crimes. ſo that heereby it may bee the better iudged, howe 
ſclendetlie their Writinges by mp quoted, doe ſerue this 

turne. | 
Tertullian herein is very plentiful, eſpecially in his Booke 
called e-ſpologertcon : yet is hee quoted by the Note-gatherer, 
for a condemner ofexamining and interro ating men, touching 
their owne crimes, of which ſort} very colon of Chriſtianitie 
reell in Apo. WAS then accounted to be. e A Chriftian(*ſayth he) if be be endi- 
log.cops, ted. or denounced to the Magiſtrate he reiogeeth in itrif be be accuſed, 
be propoundeth no defence, when he ic interrogated, be moſt willingly 
Confeſſeth : and men be is 99 2 ä 
ys 6 - y 
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By his complaint in the ſame place, for that Chriſtians were not 

dealt with as other offenders were, he both ſh:weth, what then 

was practiſed in Crimmal proceedings , by the lawes Cuil and 

alſo, his owne good lyking thereof. At the Chrftrans handes 

(* ſaith he) that onely is expetted which ſuſſiſeth to ſtirre vp the peo- 1 Teil. leer 
ples hatred ag ainſt them; that is, an onely ccnfeſſion of the nume of 4 

Chriſtian not an exammation of bus crime : whereas if you hold coni- 
ſance againſt any offendbur, as a manſleaer, ſacrileg iauu, inceitn- 

9% perſon,or publique enemie to the ſtate,( theſe being vſuallpraiſes 

iuen vnto vs Chriftians( you dos not pronounce ſentence vpon the 
1 e confeſſion of the name of the crime: but you enqure alſo of mw 
qualutie of the facle, the number place, manner, time primes and 
ners. But concerning dn, you obſerue no ſuch matter, which you 
eng ht no leſſe to doe, then with thoſe others. And no e are 2 Apolog, 
ta ſaid to be murderers of infants , and inceſiuons et pgs. 

baue no care to finde that out, — of ſo long time bath Lag 

. Therefore either get it out of vs, if ye — or elſe N lf 

beleeme u, becauſe you cavnot finde it to be ſo, Then 3 followeth 3 . 
' this: Tow command Chriſtians by a farre ſtranger linde of tor. 

tare, vix. not that they S declare, what they dos commit. but 
that they ſhould themſeluer tobe the men which in deed they are. 

Which vrging of Chtiſtians to declare whatthey had commit- 

ted, that T ertallian doeth not diſallow, it the Adagiſtrates would 

haue taken that courſe with them, app peareth doby 
place. M hatſiener we are 22 ed (ache 0 
eretly, though by others the ſame — 122 yet — 
farre it pornt — — which we are 
— 4s peſtilent perſomt, as vaine, and as men , — to be ſcar- 


ned and condemned by others. 
Saint eAngaſtine allo in his verie booke alledged 


——— But mars e 
oatne 


# Auguſt. ibid. 


1771 An Apologie of certaine Chap. 7. 
oathe here meant, may be alwel in a cauſe pecuniam, as criminal: 
heare therefore his iudgement in that pointalſo. hen one that 
# in deede a wicked thiefe (ſaith he) hearetb another, ho knoweth 
not whether he haue committed that theft , ſaye vnto lum ſweare, 
whe: her thou haſt ſtollen it or not: if then he ſhall anſwere and ſqe, 
ir is againſt my conſcience , for a Chriſtian may not ſreare: then 
watch me ſuch a fellowe; turn: f/om him but a little; let that matter 
alone which thou waſt then m hand with; talke with him, of other 
by-matters : and (no doubt) thou ſhalt take lum ſivearing a thou 


ſand times: wha( vader colour of godlines) refuſed afore, but to 


take one oath, And the ſame Father againe, touching the ſelfe 
ſame crime of theft: * We knewe ( ſaich hee) at Millaine in that 
place where the memorie of Saints is celebrated and whereas demils 
very ſtrangely, and terribly doe confeſſe and diſconer themſelues: thas 
a certaine thiefe that came to that place, with purpoſe euen there to 


forſmeare the theft, and ſo to deceane him, that put him to the oathe: 
yet was compelled to confeſſe the theft and toreſtore againe the things 
ſta len. both which places doe plainely ſhewe, that euen for mar. 


ter of the ft. (a crime not ſimplie capital by the Ciuii lawes which 
there ruled ir was both lawful,and vſual to tender oathes. And 
the ſame father ſpeaking of thoſe who denounce other mens 
crimes to haue them reformed; he noteth vato vs, the vie of 


2 Ancuſtin® oathestherein at that time: 3 In denouncing otbers((aich he) this 


chax. Ro- not. Ii is * better (faith he) to looſe your m 


mil. i 6. ad pop. 
Autioch. 


moderation is — to be vſed by vu, that wee relate it vnto ſuch, 
which may rather helpe then hurt him, (in caſe the partie ſhall ſereare 


falſely ) either by correfling him, or by deprecation to God for him: 
ſo that he will by confeſſing his fault, apply thus remedie unto bum 


fel 


Saint 22 albeit he aduiſeth men (as vnto the bettet 
rather to looſe a piece oftheir money, then to tender a Deciſerre 
oath:,orwager of lawe vnto him,whom they ſee forward ynough 
to {weare,though perhaps it be falſely : yet doeth he not deny, 
but they alſomightlawfully doe it: and withall teſtifieth, that 
ſuch neceſſarie oathe was in thoſe times impoſed to exact mens 
confeſſions, whether they had ſtollen ſome certaine thing or 
then to tender that 


oathe to your neighbors : for to remitte this when you might, is no 
ſmall honor ginen to God, For when thowſpalt ſay io God, that for his 
| | glorie 
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glorie I haue not adinred , or urged anoathe of him, who had doone 
nanghtily by ſtealing from me : for ſuch honour , Gad will gine thee 

reat meed. By the which ſayings of the ſaid ancient Aber it is 
made manifeit: that oaths, touching not onely matters ſuppoſed 
to be offences and crimes; were, and might then be impoled vp- 
on defendants, by Miagiſtrates but allo touching meere ctimes 
in their ownenatu:e,& that ypon the Inſtance of aplaintife par» 
. intereſſed, but in his goods, and chattels. And yet be all 
theſe places (almoſt) quoted by the Nete-gatherer, in condem- 
nation of ſuch oathe : ſo hard was his hap to heape vp ſuch ſtore 
of places out of Authors, which make ditectly againlt his one 
in:ention, 

This ſort of oath was not only thus allowed inthe old church: 
but commanded to be put invie (as lawfull and conſonant vnto 
Gods word) againſt perſons conuented,and had in ſuſpition for 
ſome offence, euen by the diſcipline of one Church; which the 
moſt, and hotteſt oppugners ofthis oathe, do reckon tobe beſt, 
yea, and (almoſt) to be the onely reformation, that may right» 
ly be ſocalled. For inthe diſcipline of France concluded of in the 
Nationall Synodes there, holden in the yeeres 1559. 61. 63.and 
65. it was thus decreed: the faithfull may be conftrained by the : ri kecletse- 
conſiftorie to tell the trueth; ſo farre foorth as it e nothmg, nene Conſifto: 
from the authoritis of the Magiſtrate . They may be conftrained, * 
ſayeth that diſcipline : butthere is no compulſion but either Cinil, 
which they will not atrogate to themſelues, as torture, or rack- 
ing, impriſoning , ſining, & c. or elſe by the parties oathe, which 
vpon paine of periurie, if he once ſweate, or vpon paine of con- 
5 if hee will not; doth, as ĩt were, conſtraine a man to ſay 
trueti. 

And that an oathe is meant ( indeede) by this Canon, of the 
French Churches, wee are taught both by the hiſtoric of Campe- 
rela Miniſter of Genena: and alſo by that, of thoſe who daunced 
in one widow Ba/thaſars houſe, there. For by this Cities exam- 
ple and modell, the French diſciplme,was (almoſt wholy)plotted. 
For as Ihaue touched (howbeit to other purpoſes in the ſecond 
part of this Apologie) the ſaid Camperell was appointed by the r 
conſſltorie of elilers there, to be examined vpõ his oth, touching 3. — 433, 
FF  Interrogato- Vee >panpah 


1 Calu. Farello 


PLAT. 


Fart, pag. 139, 


160 As Apologie of certaine Chap.12. 
Interrogatories; whereof alſo two concerned hat he had in his 
very purpo ſe, and intention of minde. The dawncers ( becauſe at 
firlt they denyedit)were put totheir corporal oathes to declare 
the whole truthe of that meriment, But that ?ll Dauncing is 
holden there as an offenſe , and grieuous ¶ Time; appeareth by 
the Ordonnances of Genena; and by the very laſt frame of Diſci- 
pline concluded 1 5 7 f. by the French Churches. So that wee 
may conclude this place, that this oathe in a Crimmall matter, 
rendered by one in auihoritie, being warranted by the politicke 
la es of the Reatme, or the Church: ought not to be tefuſed, ex- 
cept there were ſome ditect Prohibition thereof, by the lawe of 
God, But leaſt of all, may it (without the wilfull ſinne of Di. 
obedience againſt the Ordinance of God) be refuſed by any, being 
ſo manifoldly thus approued vnto vs euen poſitively; by the holy 
Seripeures, by the ancient Fathers, and by other Moderne Cbur- 
cher reformed, in euery ofthe poyntes afore challenged. 


CHAP. XII, 


An anfivere to ſuch obieflions , a; be pretended to be gathered from 
Diuinitie, Diuines, and from the Examples of godly men; againſt 


minſtring oathes unto parties, in matters of their owne crimes, 


Frer ſo many, and (to mine vnderſtanding) 
plaine proofes made out of the worde of God, 
wich ſome teſtimonies of the practiſe, and al- 
lowance of this oathe in the Primitive Church: 
it may be maruailed (perhaps) that any _ 
{as from Diainitie) ſhould to; contrary be al- 
ledged. Neuertheleſſe, beſides foure diſcrepant opinions, one 
of the varying from another, & holden by the /nnonators about 
this matter, howbeit,cche of them tending either to the abrid- 
gin g. or els to the whole condemnation of this oathe; Nee 
oure come to be diſcuſſed inthe next Chapter) there be alſo 
ſundrie other obiections made againſt it, which ate here to bee 
conſidered, Whereof ſome are pretended to be gathered out 
of the word of God; and ſome are taken from Diunet. And of 
theſe later ſort, ſundric are by waye of Allegation out of their 
writings; 
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writings; and ſome others are brought from their es, Of 
thoſe reaſons that are pretended to be drawen from the word of 
God, I place that ofthe Treaziſenr in the firſt place, as moſt ge- 
neral; where he ſayethz that by thus oathe Gods ſacrediniFiuntion us 
greath pernerted, and forced to another ende and purpoſe, then he in 
his dinine wiſedome hath appomted. And the Noe. gatherer ſayth, 
it is contrary to Gods word. But why,and how it ſhould be found 
contrarie.co Gods inſtitution in his worde, otherwiſe then is in 
partafore ſhewed, n mme Epiſtle to the Reader, and in other pla- 
ces of this e poſogie, as occaſion hath bene offered; they bring 
no proofe at all. And yet without any better opping, the 
Treatiſaur affumerirthis ; euen for proofe of an point; viz, 
that by this oathe, no due bonour tan be ginente God, but that be us 
thereby rather ed. In deede if it were contrarie to Gods 
enſtitation; then, no doubt, God is thereby diſbomaared. For ha- 
uing laid dow ne, that the true w/e and ende of an oathe is, ibu 
due may be ginen tinto God,the trueth confirmed, Iaſtice ma- 
teinod, ſunocencie protectad, and an ende had of ſtrife, and controner- 
fie : he thereupon auoucheth his ſaid former aſſerti 

It ſeemeth to me, that all theſe exdes cannot concurre, and 
meete in cuery oathe, though otherwiſe it will be yeelded moſt 
hwfull. For in caſe the partie himſelſe, by an Aſſerterre oathe 
doe vntruelyſweare ( being guiltie of ſome crime or offence) 
or whether witneſſes ſhall truely ſweare touching the ſaid par- 
ties guilrines : it is moſtcleare, that(by ſuch oathes)none Inno- 
cencue is protected, but nocencre either more heaped vp —_— 
partie himſelfe; or elſe diſcouered by the witneſſes. 8, 
when eAbrabams ſeruant ſware to hiin, that hee would not 
take a wife for his ſonne, from the Infidels of other 
nations: Or when a man ſweareth ance , , or feah. 
mis: orfairhfull ſeruice and obedience to his general, or taketh 
oathe of her . — emacie,and * : what — 45 and 
contronerſie (I pray ) c make any Vea, ot Inno- 
cencie — ar ? ſeeing theſe oathes bee rather for 
reteyning the partie in his /awocencie, if her ſtand (afore) well 
affected: or elſe doe ſerue, ſor diſcouerie o his hollow, and trea- 
cherous heart; in caſe hee ſhall make refufall of them. But 
let vs fee how he prooucth; * onthe which wee trrate 
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102 | As Apoligic of cerraine ' Chap.r2, 


of anſwereth not vnto the othet endes, which are by himſelſe 
propounded. The traeth in controxerſie (he ſayth) as not thereby 
confirmed, ſauce there ii nans iſſue ioyned in this caſe , betweene h 
ties air ming and denying. As if the trueth of no matter neede to 
be confirmed by oath, ſauing where there is firſt a iudicial c antro- 
nerſie. Vet he himſelfe ſpeaking afore of the endes of an oath, 
made no mention of this trueth in controuerſie; vnlefle hee will 
fay, that he confounded the ſecond of theſe ends with the laſt. 
Furthermore, what controwerſie was thete betwixt eAbrabam, 
and his ſeruant : or betwixt one that rendereth, and a Juice of 
peace, or other, that taketh an oath to the Sapremacie? Neuer- 
theleſſe, it hath — often declared, that the very meanes, or in- 
ducements which open way to Engquirie in proceeding of Office; 
are as 2 . the other; — ſo a — con- 
trouerſie dependeth. And that there neede not to be any other 
formall partie alwayes1n iudgement, is many wayes ſhewed in 
the ſecond — — n in 
Scriprare, yea what Seripi ars is there to tequire al wayes a partie 
— and or Thirdly, there is euen — of 
coreftatio lau, orioyning of iſſue in q proceeding of meere Office: 
———ç— — ,or —— — 
as it were affi: ming 18 : and the parties deniall, that 
is conuented. which point ak allo — other argu- 
ment of his, by which hee would prooue; that Jaſtice ther- 
i not mainteined, becauſe there be wot three per ſon: in mdge< 
ment. Furthermore, if ſuch Iaſtice and Iudiciall courſe by three, 
were neceflary in enery lawfall anti, hy the worde of God: then 
ſhould all Pramiſſoma oathes bee vtterly vnlawſull. In which, 
there be but che partie promi, and he to x home the promiſe 
is made: yet not iadicialſy, for the molt part. : 

He goeth further, and to procue that aw ende of controxerfie 
em er ven ſuchoath; he vſeth (in effect ) his next prece= 
deut roaſon, vz. becunſe no quarell', nor complaint is any way dem 
pending , Firſt there is a complains made, and depending , before 
ſuch oath be tendered; andi haue ſhewed howe. Secondly, if 
there were not, yet. as ende might therenpon enſue, 
in that the partie burdened by preſumptions; might (perhaps) 

| * | 


Part. 3. proceedings in Courtes Ecclefigſticall, 10 
ſton, ended. Fhirdly , doe not the Lordes of the Comnjel, and 
doe not Judges and /xiticer of Peace (oftentimes)lawtully exa · 
mine ſometimes parties onely, and ſometimes witneſſes; euen 
where no [rdiciall ſute dependeth ? Laſtly, hee miſtaketh the 
place in the Epritle tothe Hebrewes ; it het imagine that 
any ſingle mans oath taken, euery cotrowerfie, ſhould(rhereby) 
preſently be decided and determined, according to that oath: | 
which matter reſteth to be ſhewed *hereafter. | 
- He ſayeth alſo, that it rather maketh more contention, then 
endeth contronerſie. Indeede, hee, or ſuch other miſlikers haue 
thereupon (of very late time) taken occaſion to male great 
ſtirres and contentions in this Church, and common weale. But 
aſſuredly, this oath (otherwiſe) tendeth to ending of matters 
doubtfull, and in queſtion; either by the puniſtunent, or elſe by 
the clearing ofdefendants; and not to procure any «ccnſation as 
he ſurmiſeth, and calleth it: which is knowen and entred into, 
afore any oath be tendered, _ bebe „ 042A 
Vet Innocents hereby (ſayth he) are not cleared , fince thereis 
no complaint or accuſation , indicialy exhibited. as a man 
prinately charged with ſome offence towards his neighbor; may 
notalſo prinately cleare, and his innocencie, and inte. 
gtitie vnto him, by his aas except there were firſt a pableke ind. 
cial complaint, or accuſation preſented yp berwixt them. Be- 
ſides, I haue afore ſhewed , that many oathes may lawfully be 
tendered and taken, where none ende of clearing but 
rather of charging wocents, is Thirdly, it may 
out, that by ſuch oath, /nnocents ſhalbe cleared; in caſe no preg» ba 
nant ſhall afterward be brou gm. a 
But if all theſe endes muſt concurre vnto euery lawfull oath 
how is the Treatiſour conſtant with himſel fe: at leaſt, how doeth 
his former argument holde, w hee would confuce theſe 
oaths,for that they were nonther(ſaith he) for aſſurante ef duemie, ca- 
wenant,contratt,o-promiſe ; neither yet for confirmation of trmeth in 
contraner/ie? for if any one of theſe laſt recited wil ſerue,to main» 
teine — of 2 what need all the other ends 
iointlyꝰ if ſome one of theſe muſt( neceſſarily)be foũd in euery 
layyful othʒ then to what purpoſe —— — 
oarhes, here not required, „ 
1 2 7 


1s u Apologivof rertaine Cap. 13. 
be giuer to God, Innocencie protettcd and [uſtice mainteined? Sting 
there may be aſſurance of datte,commant,contratt,or promiſe ginen, 
' without any ſeeking to gloriſie God thereby: as heathens othes 
ot obediẽce to their juperiotsʒ & any other mens oathes, for aſſu- 
rance of promi ſos, & c. without reſpett to protettion of /anocencie, 
and without ſuch Iadiciall courſe; namely, as may happen in pti- 
uate cõmetce, betwixe man & man. From theſe reaſons by him 
ſimply propounded; I wil now come to his reaſons, by way of co- 
pariſon. He cõdemnetli this othe by comparing it to Herod tothe; 
that as that was general, to give x hatſoeuer the damſell woulde 
as keʒ ſo theſe are to anſwere, wharſocuer (hal bee demaunded. 
This his imputation vnto Eccleſiaſtical courtes of tendering 
ſuch generall oatbei, x hich he ſo often, and almolt onely beateth 
, tothe entent to giue a better luſtre to the weakenes of the 
cauſe he defendeth: I haue (as ſeueral occ aſions haue bene giuẽ) 
declared to be a meete ſlaunder. Neuertheleſſe, it was not the ge- 
neralitie of Herods othe which was cõdemned. For the propher 
leremie made vnto 51. as gencrall a promiſe of anſwermg x hat 
he would demaunde of him; as Hered made of gizeng, vnto the 
dauncing darmſell, But it was the raſhe vnaduiſednes of ir, riſing 
a carnall delight: and when he had made it, a more vnlaw- 
—— of a thing ſimply wicked: which are the thingy, 
therein ta be condemned. 7 n 
Next to his collections by diſccurſe of reaſon, I place his an- 
ſweres yntoobieftions; M hich are ſuppoſed may be made for eſta- 
bliſhing general othat, ot other more particular. yet in cauſes eri. 
mini to the partie examined, The firſt of which; is that of * the 
high Prieſts, who examined Chriſt of his drſciples and dactrine: & he 
put them of, to thoſe that heard bam: ſaying, be had ſpoken nothing 
Sn ſecret, Bur, neither anſwering to interrogatories being ſo gene- 
ral. as this was nor TI are — — were, 
it is not the example of the high Prieff,:refelled by Chrifh, 
Log any would alledge; as he — det — bur- 
den them, and the cauſe with the greater weight ofenuie, and 
preiudice. But touching this obiection & the true vnderſtanding 
thereof, more fully in the next Chapter, as in a more fit place. 


Touching the next ſuppoſed sbreviion, (he ſaith) It « not 4 
ſeficiont albgation to ſay j thas the partie d pam ae 20 


art.. proceedingsinConres Fetleſalticall, © 165 
— boundto anfwere, then the lame requireth, how general] ſoexer bis 
oath be; ſince it is not ſafe for the conſcience of ſuc ha deponent, to 
ſtand vpon terme t, and queſtions; bow farre by lawe, and by what law, 
he is bound to anſwere, 
Not ſafe for bis conſcience, &c is not this plainly and diiectiy 
to leaue it vnto the libettie, & free choiſe ofech d eponent, in eue- 
ry cauſe whatſoeuer, to refuſe io take any oath?the which, what 
can giue greater ſtrength vnto that deteſtable error of eAnabap- 
tiſme?tor if it be not ſafe for his conſcience tof at it e pon the queſtion, 
how farre by lam be is bound : then may, and alſo ought the Ana- 
baptiſt, and euery other ſantaſtike, ro be a Judge for himſelfe; 
whetherto take any oath at all, or onely ſo far, and in what cauſe 
hiinlelfe liſtech, vnder pretenſe of his conſcience. In that bee 
ſaith, hom farre by lawe,chc, it ſeemeth to me, that he is in doubi; 
both, that Gods lame and all the lam et of the land are againſt the re- 
fuſallof ſuch aathe; and yet that hee would (neuertheleſſe) arme 
all deponents againſt taking this oath, becauſe it may not be done 
(forſuoth}with a ſafe conſcrece. Iny he further addeth. and by nhat 
lanʒit is probable, he would thereby infinuate;that ho ſoeuet it 
wil not be thought good by many of thẽ to be reſuſed, when it 
ſhalbe impoſed in courts of the temporol lar: yet ifthe ſame oath 

be impoſed by force of ecclefiaſticallaw,that it cannot then be ſo 

ſafe, vnto the deponemes conſcience. Aſluredly, it is molt ſtrange, 

that men pretending ſuch pietie, and ſinceritie; will teach others 

thus to dally, with lawes, and with their owne conſciences. as if 

the thing were godly enough to be exacted in one comre; but pe- 

tillous to comſcrence in another Court: albeit as well authociled 

vnto the one, as it is yntothe other. 5 

Inſomuch, as here he yeeldeth,that this cõdition of not being 
bound by any ſuch oth taken further then law requireth; is obſerued, 
or vnderſtood, in miniſtring the oths which be impugneth:doth 

he not thereby plainely diſcouet himſelſe, tobe an oppugner of 
that, which is but by law vrged? and an encourager of others to 
oppoſe thẽſelues agaiaſt la wes: or elſe it muſt follow, that none 
that be in aut horitie do know the /awe therein, beſides himſelfe; 
or at leaſt will not deliuer it truly. doth he not alſo therein imply, a 
that (in ſorne ca ſes) the lawes allow of ſuch oathes; and that his 
charge, of miniſtring oathes that are gexeral, vnto all a mans 
| Y 3 tl eng bis, 
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tos A Apologitof certaine Chap. 12 
thong ben, word and deedet is a plaine ſl inder? inſomuch as no la 
requirech that, and yet the takers of this oathe; are no further 
bound, then the law it ſelſe bindeth. 
And laſtly it appeareth hereby if theſe oths (reſtrained but vn- 

to that which law requires) be neuertheles vat, cruel, vm gadiy, 
& tyrannicall. that then the la wes ofthis realme eſtabliſhing the, 
mult needes endure, his like hard, vntrue, and diſloyall cenſure. 

Ic hath bin oftea, and no leſſe truly faid; that none but Jeſurtes, 
Seminary prieſti, & ſuch like obſtinate Papiſts haue refuſed this oth 
in hir Maieſties time, or haue charged it to be yngodly; vntil theſe 
new reforming Ianemarors did (tart vp: & that both the ſorts of the 
do build vpon the ſelfe ſame grounds of argument. In anſwer of 
this,he ſaith;that by the ancient & godly writing entituled, The 
praier,and complaint of the Plowman,it appeareth ; that thus kind of 
generall othes,and examinations ex officio mero were not fu ſt muſliked 
by Ieſuitet, and Seminarie Prieſts; and from them derinedto others, 
that m:ſlike gon:rnement , and would bring the Church to an An 
clue; as the world bath bene borne in hand. | | 

For general oarlu, we ſtand not: but who firſt miſliked exami · 
natiõ ex officio mero, ot which of theſe two forts of miſlikets haue 
troden in the others ſteps by imitation;is not ſo material:as with 
whattrueth,or ſoundnes of teaſon, it is nuſliked by either of thẽ. 
Ihaue not the P booke to peruſe, what is ( 
ſaid hereof;neither greatly skilleth it, though he were (perhaps) 
a good dium, diſguiſed vnder a planghman title and ſtile. If he 
had vſed any reaſon for his ſaying, I doubt not but the Treatiſour 
would haue enforcedit. But it followeth not, that whatſoeuer in 
elder times hath bin by ſome one, (though otherwiſe learned, &c 
godly ) miſliked (happely) vpon ſome particularoccafion,or.yps 
pon pique of humor: that thereupon the thing it ſelfe thould 

ſunply condemned, and if the condemnation by one, haue 
any ſuch great force; I hope the allowance ihereofby many, and 
the manifold reaſons which eammend the larſulueſſe, and nece 
tie of it; will be of much more force, then one mans breath, and 
bare ſaying can be. ö 


Now follow the Note. gatherers quotations of diaines a aint 
this oath; howbeit without any alleg«tion ſet downe. But firſt let 
vs ſpeake ofthoſe, which are from the avcient Fathers, . ., 


In 
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Parts 3. 
In the treatiſe of *Origen, 


fmd(Gath > Origen)in the law the ſe of 7 of eAl ; 45 in the books of 


107 


| which he quotethʒ l findewoſayings 
touching oaths, the one of which i * is _ _ meant.Indecd we 


— 


.2 Nambers,and in the books ef Kings but 1 am — Was Num. g. V.19. 


which well line according to the Goſpell, anght not to adiure another , 
for not to adiure at all, u — 2 ofthe Lord bm. 
ſelfe in the gofpelb tho ſhalt not ſweare at all. And againe, it had 
not beene ſeemly, that the Lord,vpon the ad1uration of the highpricſt, 


ſhmld bane anſwere1 lim, as though he had bene thereunto compelted 


ainſt his owne will : and therefore he neither denied himſelfe to bee 
Cre the * — God, ner yet platnely confeſſod u. 
be meant all vr — of er to 
Pim in —.— e (oeuer gether — yo big: — Hnpatn 
aprixate perſon; for a prinate, or a publike cauſe; in nge 
out of indgement , as the fult of them , by the — TIER of — 
wordes may import: then doth this faying condemne all oathes 
ſimp er then ſuch as bee volantariꝶ taken) no leſſe then it 
doth thoſe —— that are impoſed, touching a mans owne crame, 
whereof we ſpeake. ſo that, in ſuch an vnderſtanding, the Nete- 
gatherer himſelfe (I truſt) will not allow it: leaſt boch his one, 
and the acer alſo that hee imputeth to Origes; be — 
touched, with a ſpice of Anabaptiſme, 
Thertore for —— of Ori 2 alſo ſome other ofthe ſa- 
ter by occafion of his quotations tobealledged)frs 
ſo foule an error;and from contrariety alſo vnto themſelues in o- 
ther places: the generalitie of certaine their ſpeeches, as it were 
in an abſolute condemnatiõ of abo, as might ſeem ar firſt fight; 
muſt be all of them reſtrained, either vnto accuſtomable va 
which men vſe in common talke;orelſe tothe exacting 
and driving of defendants, to ſweare, & to wage their lame by ne- 
459 deciſory, and indicrall oaths, for atriflin peece of mony.cr 
s: not withſtãding. the plaintife perfitly eth aſotehãd, 
—— ifthe defendant 1 2 it, 2 is — inducedi into periury: 
Or laſtly vnto rafh,& vnaduiſedoths,or not in j takers po- 
wer to perform. That al their ſpeeches ſeeming ae to cõ- 
demne al oths, ought none otherwiſe to be vnderſtood;you ſhall 


haue cleare teſtimonies frõ themſelues, euen in thoſe 
(for? molt part) that be quoted by Nero: garberer. So fut is hat 
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C. i. 
that any of them directeth his ſpeeches againſt this kind of 6ath 


that we defend. | 10 | | 
Now then forthe clearing of the firſt point; that is to ſay, that 
diucrs ofiuch their Iuuectiues, arc directed againſt waive, and cu- 
e er. de de ſfomable ſwearing in commonta ke. Saint ¶Auguſtine ſayeth, 


1 WE it 15 no fonne to ſweare tru:ly:but in that it is a greeuous ſinne ts ſweare * 
that which is falſe ; no doubt hee is farre from the ſinne of periurie, 
who ſweareth not at all, 


LL As Apologie of certaine 


Saint Chryſoſtome,whoin euery of his Homilies(almoſt)to the 

people of Antioch, is molt earneſt againlt ſvearmg; inſomuch 

» Chrvſ,Homil, as in one place he * ſaith, the nature of an oath ug to pierce further, 
15 20p02.A0- and moredangeronſly, then a ſrord: yet he ſheweth how his ſpee- 
: ches thereof(in part)are to be expounded; and that he doth not 
condemne all oathes /imph, which abſurditie, the Note-gatherer 

muſt firſt yeeld vnto;before he can make one droppe of that his 

own thick mylt of quotatiõs, to ſetue the turn that he entẽdeth. 

* ChryſHomil.4. It s no maſterie (ſaithꝭ Chryſoſtome) to ouercome the caſtome of 
— ſnearing, if we wil. but affoord a little indenonr to that ende. And a 
little afore that thus: Caf aut of your months that wicked cuſtome 

of ſwearing . And elſewhere, to like purpoſe : an cath ſ ſayth he) 

hath ths exallin it that whether it be broken,or kept , it maketh a man 

ſubieft to puniſhment, But that he heere meaneth only the priuate 

lem hoc 16. cuſtome of ſwearing; appeareth by the reaſon added; for *the 
contimuall ſineurer, ſometimes willing ly, ſometimes unwillmg ly; ſome- 

times when he knoweth it, & ſometime s when he knoweth:t not when 

he ſpraketh in earneſt, and nhen he ſpeaketh mieſt; & oftentimes be- 

ing carried away by anger, orother perturbation ;. can not chooſe but 

forſireare himſelfe withall. | 

To the ſecond point, viz, that their meaning elſe- where is of 

waging lawe, by Indiciall and deciſorir oathertendered by private 

men about debts, and chattels, when by ſuch oathe, the party to 

' Athon.depa. ſweare is moſt likely to be forſworne: Firſt 5 gAtbharaſme faith; 
col, 3, Let your yea be yea,aniy:ur nay nay: thus farre we thit be Chriſti. 
ans may confirme our ſpeeches : but let vt not proceede ſo far as to fie 

vnto oaths and io call God unto witnes, for corraptible momois ſake. 

And ia that ſenſe is it to be taken, which hee ſaieth a little after : 

Achan. ibi dem. n do not ſweare only for world/y buſme: ſak: hut rat her to cofirme 
sruth; and to ſhew that which they ſay to be veyd 1 


— 
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if he that ſreareth be true, and to be truited,what need is there of his 

oathe : but if he be not to be truſted, why do we commit ſuch wicked- 

nes, as that for wretched, and mortall mens cauſe, we ſhould call God, 
who us abone all, unto witnes? 

S. Chriſoftome a ſo faith thus in this behalfe : Let vt not drive 
our brethren to an oathe. O man doit thou know what thou doſt here- 
in? in that thou makeit lum ſweare vpon the holy table, where Chriſt 
offered vp, i laide : milt thou euen there ſacrifice thy brot her? And a- 
gaine, it *& better that me loſt our mony, then to offer our brother an . 146m hom. 76. 
oathe,that he had it not from vs, or owes it not vnto vs. Likewiſe, 18 
if a man ſiy vnto me ((aieth 3 hee) tab thine oathe : let him heare, cheychom 26. 
that Chriſt hath forbidden it; and ſo I ſhall not neede to freare, But , . Antioch, 
how this is meant by him, is declared in the ſame Fmlie © but 
an will ſay vnto me (ſaieth he) there be many, which if they be net 4 bid. hom 26. 

ſworne will not ſticke to defrande me of my money: yet will they not de- 

ny it pon their oathes . Man, thou deceimneſt thy ſelfe ; for hee that 

ic vſed to ſteale, and to iniurie his neighbour, willnot make dont t ( for 

the moſt part) to forſweare himſelfe . Where, we may note, that 

albeiꝛ Chryſoſtome diſſwadeth plainetifes from it; yet oathes in 

thoſe dayes lawfully were tendred to ſuch, as were ſup; oſed to 

haue ſtollen other mens goodes. Which kinde of oathe for ſtol- 

len rm deciſorily, or iudictaly tendred; that Chryſoſtome did 

not ſimply condemne; may be gathered by his words then next 
following. But 5 m hat ſhould [ſþeake (ſaieth he) of ſuch oathes, and Hom. a4 
omit [udiciall oathes, that are v ſed in courts, forwbich ſo much can 
not be ſaide : for there, enen for a matter of tenne halfe pence; oathes 

are talen, and perinries alſo be committed. And therefore a little 

after; Lo, I ſay vnto you and proteſt, that ye reforme theſe ſuperfin- 

ous [udiciall oaths and bring rather all ſuch matters unto me, 

Saint Auguſtines allowance (in ſome fort) ofthe like oaths, Aug fermake- 
is alſo manifelt, /f any ( ſaieth he) ſball prowoks thee to ſweare , as nd la- 
( 216. ) ſuppoſing he may thereby be ſatuſied, if thou ſbalt fveare han. Bat. 
tonc hung ſuch amatter which hee ſuſpefteth thou haſt committed, and 
(perhaps )thou haſt not done it : if in this caſe( I ſay thou ſualt ſweare, 
toremoue that falſe ſuſpition from bim thou doſt not ſine, as bee doth 
who promoked thee. 

But an other more full determination of Saint eAugnſtine, 
touching that which is meant to be condẽned in impoſing oaths 
in 


! Chry, Hom. rg, 
ad pop, Ant ioch. 
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in priuat cauſes; ſeems to me, to be apt. & very ſound. In him that 

t Ang lem 2b. le eth an cat, ſaith he) there 1j great difference mhether he know 

verbs Domini, wor that the other wil ſweare ſalſe, or indeed knoxeth that he wil. For if 

he lnow not, and therefore do ſay,ſveare untome:it is not ſinne then to 

ſweare for his ſatisfaction, humbeit it is an humane weakeneſſe inthe 

exalter , But if the caſe be ſo, that he which exacteth it, (non eth the o- 

ther party to haue done it; and yet will compelllum to ſweare , who is 

ready thereupon to ſiwearefallely ; then is the exatter a very mur- 

derer. for though the one do murder his owne ſoule, by bis perumy t yet 

t Manum inter. the other that ſo exacledit, did“ thraſt forward, and barden the ſaide 
— — e murderers hand. 

. Touching the third, and laſt point, viz. iftheic writings by him 

quoted againſt oathes, be not directed againſt them in any of the 

2. former reſpects:then it is, in regard ofthe vnaduiſednes of ſuch 

oths takẽ, or for that the matter wherof the party ſwate, was not 

in his own power to perform. This may be ſhewed by a place yet 

bert hom. ia. vnexamined, which he quoted out of Ch ſoſtome. For he * faith, 

ad pop. Antioch. Not only thoſe who forſweare,but alſo thoſe that impoſe ſuch neceſſity 

of periury vpõ others, & thoſe who ſireare, are guilty of the ike crimes, 

That this is ſpoken ofraſb oathes, not lying in . — to per- 

forme, and impoſed alſo by priuate perſons, his wordes following 

do ſhew. In ſhops (faith he) in ſtage-playet, yea the eArtificer of bis 

aprentice, the Schoolemaſter of his ſcholler, the Miſtres of her maid 

ſernat Ao now adayt exact oths, for per forming of their tuke enioyned. 


FAmbrol.in ful. And Saint Ambroſe in the place quoted, ſpeaketh to none o- 


145. er. cc . ier purpoſe. for writing vpon theſe words, / haue ſirorne, and haue 


purpoſedio heepe the indgements of thy rigbteonſueſſe, ſaith thus: No 

men ſinearesmell, but he that may know what hee ſweares : to ſweare 
ten is the ind zement of knowledge, and the witnes of the conſcience, 
c. baue light, that is the knowledge of the truethafore th:e , when 
thou diſpoſeſt thy ſelfe to take an oathe, ſo ſhal not the bond therof hurt 
thee , The Lord tho came to teach the youg ones, to inſtruct nonices, 
and to cpnfirme the perfite; ſaith in the Geſpell, ſmeare not at all : be- 
cauſe hee ſpabe to thoſe, that were weake . to bee ſhorte. hee ſpake net 
thy tothe Apoſtles apart, but to the multitudes . for he ther fore would 
not haue thee to ſireare, left thou forſweare &8c. and a little afterward 
thus: Fo!low not therefore any mans example in ſerearing, fit lie not 
in thy power to ob ſerue, and fulfill what than ſweare#t, 


But 


*% 1 
* 
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But the Note-gatherer willeth vs alſo (for this purpoſe)to ſee 
an example of Chryſoſtome,refuling the oarh(as he ſpeaketh)and 


thereto quoteth two Eccleſrafticallbiſtories, That which is found *Soroml.q.c.r7 


in Sↄdome n, is ſo farce from noting Chryſoftomsrefulall of an oth, 
in reſpe& it concerned ſome crime imputed to himſelfe; that 
there is not lo much as mention of an oath,nor of any particular 
crime. For there is declared only, how the Synod vnder T heophi- 
tus cited Chryſoſtome to appeare. and that hee ſent vnto them a 
Liſtvp . — g; that herefuſed not to be indged : but that he mas 
readie, ¶ ſo hee might knoxe who accuſed him, and of n ha crime) 
to defend himſelfe ; yet alwazes pronided, that it ſhould be in a more 
ample Synode then that was. for he was not (hee laid) ſo foo- 
liſh,to endure them to be his Indges, who were bis manifeſt ene- 
mines. 

The two Chapters by him alſo * quoted out of the Tripar- 
tite hiftorie, haue no more colour then the other, of Chi- 
ſeſtomes refuſall of an oathe. for none oathe is mentionedat all in 
either of them, much leſſe to haue beene miniſtred, and ther- 
fore none coulde bee refuſed by him. The firſt of them contei- 
neth, the returne, and calling home of Chry/oſtome foorth of 
baniſhment, and the particular occaſion oſ the tumulte that 
thereupon enſued, For his enemies beeing incenſed againſt 
him, for that hee preached to the people, they ſought to de- 
pole him from his eArchbiſbopricke , vpon colour that hee had 
ordeined one Heraclides, whome they (though in his abſence) 
accuſed to haue cauſed certaine to be whipped, and carried a- 
bout bound in chaines thorow Epheſie . fo that when Chnſo- 
ſtomes friendes deſired to haue a more due courle of proceeding 
vſed in accuſing Heraclidet; which the faction of Ibheophilus of 
Alexandria withſtoode; there fell out thereupon, betwixt the 
two factions great bloodſhed, and ſome murder, 

The ſecond of theſe 2, places ſheweth,how whe Chryſoſtoms 
accuſers were much afraid, leſt( totheir great peril)he ſhould be 
acquited:yet his partial Iudges were cõtent to cõdemn him: on- 
ly vpõ pretence;that out the decree of a Synode, he had( being 
indeed diſorderly afore ſuſpended) taken vpon him to ſit in the 
Epiſcopall chure. Theſe two points (J aſſure you) are in mine vn- 
derſtãding the neareſt in any of thoſe chapters; to y purpoſe, for 
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vhich they are brought. in which reſpect. I am aſhamed, that we 
which profeſſe the goſpel, ſnuld(by perturbatis)ſo fat be caried: 
a3 either not to diſcern, that no refuſal of oth ci hence be gathe- 
red, or if we wil vnderſland itʒſhuld ſo vntruly, & friuoloufly by 
nũber, & not by weightz quote places that looke nothing y way. 

Of Gregories writing vpon the booke of Rg hich he alſo 
quoteth) l find no mention in my booke. But I find it noted, that 
he writ ſuch, & others alſo, which were burnt afterhis death vp- 
on emulation, as Johannes Diaconus in Gre gories life, cõplaineth. 
His other quota: ion out of Gregorie, toucheth nct this matter of 
oathe, and is anſwered elſe- where. And ſo what here, and what 
in other places afore (as they fell in moſt fitly) J haue anſvered 
(Itruſt)althe Note- gatherers quotations taken out of the ancient 
Fathers, and other old Writers. 

Whereby (I hope) is iuſtified that which I writ in the epiſtle to 
the Reader; that moſt of the that pertain to this matter of oaths ; 
may ſeeme to haue bene collected together, againſt al taking of 
oaths whatſoeuer (though being truely vnderſtood as the ſame 
places do expound,no ſuch matter followeth thereomrather the 
to make any ſhew againſt oaths in criminal cauſes; which ſome of 
thoſeplices do(intruth,as you haue heard)plainly cſtzbliſh,and 
none do condemne or diſallow, And it appeareth like w iſe. that 
they can no way be retched out, to touch oathes in cauſes of 
crimes; except wee expound them abſolutely to condemne all 
oathes: which to impute vnto thoſe fathers were great iniurie 
and vntruth; and yet no way aduantageable to this cauſe. 

But both he nd the Treatiſor,do allo aſſaile vs (in this point) 
- with ſome allegations out of Canons, and later diuines: as ficſt, 
where! Gratian alledgeth the ſaide Gregories authoritie, that uc 
reaſon doth lay neceſſity of proofe vpon the defendant. What he ima- 
ginech may fellow hereofto his purpoſe, I xnow not: except he 
thinke the defendants confeſſion vpon oathe, being firſt burde- 
ned by fame, preſentment, or ſuch like; may bee accounted fora 
proofe,vndertaken againſt himſelf. Beſides, that place ſpeaketh, 
when there is an accuſation preferred; and then may not the de- 
fe 1dant (by Lawe, or Canon) be examined of the crime vpon his 
oathe, vnleſſe it be at the time ofhis pargation. 

He like w ile quoteth* Gratiamʒ alleadging an epiſtle of 2 
ä the 
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the fift,a Biſhop of Rome. the words thereof, which he meaneth, 
Icakeit, are theſe : publike crimes are committed tomy indgement, 
1 the parties willing confeſſion , or pon proofe by witneſſes: but 
thoſe that are hidden, and vnkhnowen , are tobe left to him, whoone. 
ty knoweth the heartes of the children of men. In that the confeſſion 
(here ſpoken of) is required to be valuntarie; perhappes hee 
meant abſolutely to inferre; that no man may be vrged (by his 
oath ) te confeſſe a crime. But what the matter was, aud the cir- 
cumſtances, are firſt wel to be weied. The doubt there propoun- 
ded, and to be anſwered, was this: When pong infants are found 
dead in bed with their parents; whether the parents mere to bee pat 
to the vulgar purgation, of enduring hote burning yron , or ſcalding 
water, thereby to t ye whether they had not oppeſſed, nor ſmothered 
them? And the anſwere is; that theſe kindes of vulgar pargation, 
are ſuperſti:ious, and condemned by the Canons, as being a 
tempting of God: and then followeth that which is afore alled- 
ged. The caſe then being ſuch;the parents might nor(by lawe) 
e put to any purgation at all, For the vulgar afore ſaid, is vnlaw- 
full; and they could not he put to theit Canonical pus garion: inſo- 


much as thereby they ſhould be ſworne, touching the verie : cquetes os 


trueth of the matter, and that would induce ancepsperinrimn : in 


which caſe an oathe * may not be impoſed. For if they ſhoulde 3 
directly haue ſworne that they did not oppreſſe, or ſmother nn 


their infant; in ſo great vncertaintie thereof as mult needes be, 
whiles men be on ſleepe) it might happen: that thereby they 
ſhould(in deede )be periured; though not knowing certainely, 


L.Videamus.F, 


in litem ju- 


whether they had ſo done or not. And Interpreters doe wholly 3 — 
agtee, that this was the onely reaſon, a hy an oathe might not ( in — a 
that caſe) be impoſed: & not any regard which was had( ſimply) wid pu. & 
to condemne all vi ofmen, vnto confeſſion of their crimes, CO = 
That which the Notegatherer * alledgeth out ofthe decretall aud fut. 


Epiſtles; onely toucheth the Condemnation of that vwlgar pu. ga- 
tion. in thoſe times much vſed. We may reade euen in our owne 
hiſtories ofa Q. mother in this land before 4conqueſt; who be- 
ing charged(by great preſumptiõs) of incontinentlife, with the 
then Biſbop of Wincheſter : is ſaide in the courſe of vulgar purga- 
tion to haue cleared her ſelfe , by going barefooted and vnhurt, 


oucr nine red-hoite plough-ſhares, if we may beleeue ſtories. 
Z 3 Of 


4 1 Tyadall ia 5. 
N | Math, pag 208, 
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Oflater Dixinet, he alſo quoteth Thnaall,in ſeueral places of his 
works. In] firſt oftheſe, I take it theſe words of Tynda/be meant: 
neither ought a Judge (ſaith Tyndall) to compell a man to ſmeare a- 
gainſt himſeife, that he make him not ſinne and forſweare. he yeel- 
dech then (by implication) that in ſome caſes a ſuperiour may 
compe!l his inferior to ſweare : and io much doe his words next 
precedent importe. Indeede we all confeſſe, that where there is 
great & apparantprobabriute,that the party is ſuch a man, who wil 
rather for ſarare, then confeſle atrueih againſt hinſelf; vpõ ſuch 
a man,an oath ſhould not be impoſed: But where the penaltie is 
not capitall,nor of mutilation , nor none other particular ſtrong 
preſvinptionto induce ſuch ſuſpition touching the partie; and 
eſpecially where he ſtands afore charged vpon good, and pro- 
bable grounds, to haue (in deede) committed ſuch a fact; there 
thelawe will not intend, ot preſume; but that he will make fur- 
ther diſcouery, rather then to be forſworne: quia nemo præſumi- 
tur imme mor ſalutis aterne,asafore hath bene aleaged. 

Albeit Tyndall ſeeme in this place to inſinuate( & that truely) 
that in ſome other caſes, an inferiot may be compelled to — 
an oath: Vet in the next place quoted, he taketh away all neceſſa- 
rie oathes, and leaueth none but voluntarie. whereby his iudge- 
ment in this matter of oaths (though otherwiſe a godly martyr) 
is much lightened. No Indge(laith he)onght to make a man ſweare 
* ag ainit his will, for many inconnentences.If a man receiue an office, 
he that putteth him im the roume, oug hi to charge him to doe it truely, 
and may, and happily oug hit, to take an oath of him, If a man offer 
himſelfe to beare witneſſe,the Indge may and of ſome(happih)ought 
to take an oath: but to compella man to beare witneſſe, he og bi not, 

I would gladly hereupon aske a queſtion of the Votegatherer 
(who preſſzth vs with this mans judgement) whether hee him- 
ſelfe doe(as the words lye)allow abſolutely of this,and of other 
his writings; both concerning oathes and other matters ? If hee 
doe not. but ſome where reiect him; then muſt hee giue vs leaue 
al ſo to leaue him; and not to beleeue him; in caſe he condemne 
all neceſſarie oathes impoſed by Saperious vpon inferior; ſo well 
warranted vnto vs by Scripture, both in humane, and in diuine 
matters. But if Iyndall meane but hereby to diſalowe, al ſolute 
compulſſon to take oathes in wor/dly matters, then may his ſpeech 


be 
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be better accepted. For vpon refuſall thereof in theſe matters, 
the lawes appoint not the parties to be tortured till hee doe it, 
which were an ab ſolme compulſion + but either doe puniſh his 
contumacie, and diſobedience, to the example of others; or els 
doe pronoũce him pro confeſſo, which is but a canſatine compulſion. 
And if Tyndall be thought in his wordes (afore) to condemne 
allo cucry cauſative or inducing compulſion : then doeth hee con- 
trary himſelfe. for in his owne example of an oath giuen at ta- 
King of an office,there is this canſatine compulſion to be ſound. be- 
caule there is no man but by his good will, had rather omit ſuch 
oath, then to take it: & if he take it not, then is he to be put back, 
from bearing that office; which is at leaſt a cauſative compulſion in 
caſe he deſite the office. but ifhe be vnwilling to haue ſuch Of 
fice,and yet may haue (as Tyndall ſayth) an oath impoſed, then 
{ome oathes may be exacted, and all be not voluntarte onely. 

It is not ſafe, nor ſound, to imbrace without all choiſe, or dif- 
fetence, whatſoeuer any godly, or learned man hath holden, for 
being men, ſometime they faile, and ſometimes(through heate 
of cõtradiction)they haue their affections like vnto others. And 
there is no kinde of men(I thinke) no lwing,who with greater 
facilitie, yea & diſdaine too; doſhake off all learned writers au- 
thorities, not only neme, but alſo of the oldeſt, (where they fit not 
their purpoſes then ſuch as no be the chice feſt, and almoſt the 
only oppugneis of this kinde of oath; amongs thoſe, who make 
proteſſion ofthe Goſpell. 

If chis our piea(neuertheleſſe) will not be accepted: l wiſh the 
Note. gatherer would tell mee, whetherhe alſo will allowe of 
Zyndali iudgement inthe points . the "kings * Obed, of a 
(!ayth he) by the fal hood of the Biſhops and e Abbots be ſworne to 3 P's 
defend the liberties of the Church: yet ought they nat to keepe their 
oathes , but to breake them. ther: (in his iudgement) not onely 
they may, but thy ought to breake their oathes taken, for obſer. 
uance of Magna Charta, and other matters, at their Coronatiens, 

He els where alſo writeth hat the lie of Daud vnto Achiſh kung — 
of Gath, whẽ he had killed the people, & ſacked the countieis® of 3 f. SAY, 
the Geſbarites, Girſites, & Amalekites, was no ſinne in him: In that, 
roperſwade a ſiche mã, that bitter medicine is ſireet, is charitie. & xo 


ſane: And by the like* example ofthe diſſimulation of Chaſbai., 2-5ama7.verh 
Furthermore 


Tind ꝓag. 207. 


| 
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Furthermore Tindal thus! writeth: [fa man go ont of the country 
from his wiſe, & come not at 4 certaine day tobe prefixed,as within a 


$ 
va. g z0f. pere, or ſo;let his wife be free to marry where ſbe wil. And againe, f 


the woman depart? canſcleſſe, and will not be reconciled; though ſhee 
commit none adulterie ; the man ought (ofright)to be free to marrie 
ag aine, 

And towards the ende of his booke of practiſe of Pre/ates,as 
it was fi:{tprinted in ocaus in a Dutch letter; he not only defen- 
deth it to bee lawfull for a brother to marrie his deceaſſed bro- 
thers wife(dying wi:hout iflue)albeit carnally knowen by him: 
but vrgeth it vehemently, as a matter of neceſſitie, and of Gods 
morall law, at this day to be performed of all Chriſtiant. which 
(no doubt) he writte in hatred of king Henrie the eight, and of 
his then mariage, with the Q. Muieſties mother. In which re- 
ſpect( I thinke)thoſe who after gathered together, & printed his 
whole workes; did leaue out all that vnſound diſputation of his. 

But if the Votegatherer, ot any other will ſay, they haue good 
reaſon to diſſent from him in thoſe pointes : let them then per- 
mitte it likewiſe ynto vs ¶ in this behalfe ) vpon no leſſe reaſon; 
eſpecially, if Tinda meant to condemne all oathes ſimply, which 
are not meerely voluntarie. 

From their allegations out of Canons, and later diuinet wri- 
tings, I come to their examples, ſome whereof be vrged poſſtiue- 
h, and ſome vegatiuely, that is, where this oathe was omitted. 
Of poſitine , that example of Sir Iohn Oldecaſtell L. Cob ham and 
martyr; mentioned by the Notzgatherer , commeth here to bee 
handled,for his miſlike and refuſal ofthis oathe, as is pretended, 
Vet M. Foxe mentioneth no ſuch refuſall of an oathe by him, 
in reſpect it was criminal; but for that he wonld not be ſworne in 
all thinges to ſubmit himſelfe to the Church, and ſo take what penance 
the «Archbiſhop would enioqne him. 

The Notegatherer further ſayeth, That many examples of like 
refuſing mig hi be ſhewed ont of the bookes of the Dutch , French, ana 
Spaniſh martyrs, ſo that it is no new thing, He that voucheth ſo ma- 
ny quotations afore, to ſo ſmall purpoſe; if he had had ſuch rea- 
die; it is likely would not haue ſpared his paines herein, though 
in tructh, it would haue giuen ſmall furderance, oraduantage 
to his cauſe, for vivendwm eſt le gibus, non exemplis ; Every * 

fuſall 


Part; 1 procetdings in Conries Excleſſaſtical, I 
fuſall of a1 a godly man, cannot bring in un abſpluce 
condemnation thereof, But if thoſe examples he coulde haue 
Old-caftler, Phil- 
pots, Crammeri, or Lamberts: then are they not hkg to ſerue his 


were Of ite 
hee had ſhewed 


_ 
nations: yer ſerueth it nothing at all to an vnlawful- 
neſſe in this oath, much leſſe abſolutely : for 4 now ſaſto ad nou 


, will prooue but a ſorie argument. And this anſwere may 
ſerue vnto all his ys ns RA, of 'ewviſſion; as 
ef william Swinderby, and others, which ate brought by him to 
ſhewe, proceedings to hane beene in England againſt Heretiques, 
without exatting an oath, Beſides, it is not the exacting of an oath 
in bereſie, but in other crimes Ecclefiaſticall,that we doe prinei- 
pally mainteine : howſocuer he doe ſeeme, rather to allowe it in 
matter of fauh, then in others of leſſe moment; Thirdly, if when 
they were proceeded with in thoſe countries,they knew the ma- 
ter fiſt: then is not that true which he ſaid afore of them, viz, 
chat their refuſals were {ke vnto that of the (aforenamed ) mar- 
tyrs of England. And by this word fi, he ſeemerh at ynawates, 
to implie a confeſſion, that they were neuertheleſſe examined af- 
ter ward by their oathes: howſoeuer inthe ſelte ſame ſentence he 
denic ir, Fourthly, if by the cepalatius which he puts betwixt 
accuſation, and denwnciation,he meaneth both them ieyntij toge- 
ther; then doth hee affitme impoſſibilitics : for they bee divers 
courſes of proceeding. Fitthly,the ground of his miſlike,is rather 
vpon the order of time, when the oathis miniſtred; then forthe 
Criminal matter, which we ſpeake of. Laſtly, vpon an acenſer⸗ 
inſtauce, an oath cannot be miniſtred in any crime by the Ciai 
lawe, which thoſe Countries mentioned, dos moſt followe; 
much leſſe then vpon an accuſation of hereſie, EI 
as 


77. du Apolegieef certeine Cf. ri: 
chat (he faith ) wo Marin in Q. Marie: time was forced to an 
eath vntillthe ſtatute e v oſicis ( lo he calleth 2. H. 4. then revived 
for attaching of heretiques ) and the Popes aut horitie were reftored: 
which anthoricie ts now aboliſhed, It ſeemeth he would collect, that 
to miniſter an oath in a cr:minallcauſe is yngodly,as being iy 
builded the Popes authoritie. Indeede, if it were onely ſo 
; — were it no leſſe impious in this Realme to builde 
it vpon] yalawfull authoritie, then his other v ſurpations are. But 
there were none wariyred, not (I thinke) ſo much as examined oſ 


« 1.&2.PhiL& hereſis, till that ſtatute was eſtabliſhed, viz. in the Parliament 


Mar. cap. 6. An. begun 
1030. 
— 


. Meuemb. & ended 16,Jannar. For the ſentence againſt 
Rogers,who firſt of all was condemned to be burned was? pro- 
nounced 79. [anuarie 1 5 pF. vix. the yeere after, Then what mar- 
uaile is it, when as further then impriſonmẽt, they were not dealt 
wich, or examined: though an aath were not miniſtred to any of 
chem? But that in any oy Eccleſiaſtical court, from the com · 
mingin of Q. Mami till the end of that Parliament, wherein that 
ſtatute was teuiued, ſuch oath was not, for any other crimes ten- 
dered: is ¶ Ibeleeue)ouer pregnant a Negatius, then that it can be 
prooued by him, or by any man. And therefore neither tlie ex« 
empler of thoſe who are pretended to haue miſliked it, nor the 
ſuppoſed omitting of it, vnto ſome that were dealt with for bere- 
fee; doe not, nor can ſerue to proouc any vnlawfulneſſe, or vn- 
godlineſſe tobe in ſuch oath,as we defend. So that we may con- 
abe that our wh yrs _ wore prooue the lawfulneſſe of 
it by Gods word; doe yet vii; en; notwithſtanding 

obiections hitherto made to the contrary, : 00. 
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CHAP, XIII. 


Foxre net 2 of the Innouators , agamnſt the parties 
"heb refer, and atlas. joe mY — 


Gainſt the iniftring and raking of this oath by 2 
mans owne ſelfe; the [nnonatours doe allo holde 


ſundrie opinions; and doe make many other ob. 
actions and * meete to be viewed, and 


Te 


briefly, as may be, anſwered, 
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Fart. . proceetiinge lc ö Nealgfarall. . 
AN that I ſhould touch them all; becauſe i 
ot many of them are come to mine handes; gyeither ( hey 
weed) will leaſure ſerue, nor if it would — it worth the 
while,they be ſo friuolous but eſpec ĩally becauſe iheit conceits, 
and opinions ( in this behalfe ) are ſo manifold, ſo variable, and 
— with ſuch yer my a — —— und — 
the ſame man hi as (Idoea isa wor 
of — 1 holde about 
this matter; then to conſute them. But it is meete that errours 
ſhould ſo be, viz. diuided into many heads, one of go hiſſing 


another: ho wſoeuer they be tied together — 
ke Samſon: foxes, to ſet both Common re Werde 
So neere as I can collect them, be of foure 


ſortes. The firſt is of thoſe who ping require quired to take ſuch 
oath, truely to anſ:vere the matters, whereof they be brought 
into queſtion (the chiefe heads whereof are alſo made knowen 
firſt ynto them) will anſwere neither yea, nor nay, eicher tou- 
ching the trueth of the matters, ot what they reſolue to doe, but 
onely thus, viz. if you haue matters againſt me that be mani, 
then proceede to prooue them by witneſſes: if they be hidden, 
then rains Lord _—_— | — _ 
theſe ( commonly) will call foran accaſer, And if ir'be tolde 
them, that the common vojee, a preſentment, or other indiciall 
— or the pablike intereſt Kc. is their accaſer, that 
brings them into queliion, then come they againe tothe firſt. 
t/ and bid — oY and they witneſes o oed 


. ainſt them. llcord wy) He 

This d asic ismoli perewptorie and frewicks of all the 
reſt, ſo it is — 1 Jiao — and dangerous: 72 it tendeth to 
the taking away of all /xdiciall courſi = _ 
To what purpoſe ſhould a man 
defendant hath anſwereddi 
what he denieth, and would have — 

Neither is this to deale fincerely, iuſtly, 
we woulde haue others to deale with vs. 


the trueth one. to another, — any, 
by caucels , and fraſtratirie ſhifts; but leaftof — 


Aa 3 iudgement: 


are hidden 1 2,Cor4.V.$- 


Mo: Do Hpologieof certain Cb. 140 
ment ene. by la x aad by the Magiſtrate (that is lex li- 
— we ate equi — be( — bound to pro- 
cure, that controuetſies doub: full, may be compoſed with leaſt 
adoe, and trouble, tothe intent, that which is right and trueth in 
euery cauſe (expedient to be AY may quickly be knowen, 
and come to light. Such froward D 2 as nt. doe rather 
off the [ndge with contempt an ze, chen yeelde an 
— ſuch oath ſhould be tefuſed. 1 « 
19, This pretended di/emma of theirs, hath many media or meanes, 
1 to make it eaſie to be diſſolued. Firlt, a crime may be ſo meri- 
N felled, that the ſuppoſed offender becomes ( thereby ) noted, 
1 ipfamed and — — and therefore fit to be enquired of; al- 
41 beit happely the thing be done ſo conerth,or of lis ow ne nature 
N be ſo 22 as it cannot be exactly prooued by witneſſes, For 
wicked, and ley:de perſons make all prouiſion — be, that 
there may be no witneſſes, of their wickedneſſe. And therefore is 
K is meete, chat ſuch( being probably touched) that witneſſe inſtar 
amm be vſed, and called on by them; who kno eth all things, 
« Apocal. 4.v46, & before whom the whole world ſtands as a+? ſea of pare Chri- 
fall Some examples of ſuch crimes are ſhewed in the eleuenth 
Chapter, by the Scripeares, | 
And what ſhall witneſſes neede, ibthepartic himſelfe will not 
denie itꝰ Or whiatif the witneſſes be not meete to be knawen at 
firſt, leaſt the partie ypon his aath,or otherwiſe, diſc quer no more 
_ he once knoweth them) then be ſuppoſeth by them can 
depoſed? Or what if ( at the patties firſt conuenting ) no wit- 
neſſes be knowen, that can teſtiſie, but doe eome afterward yn- 
to the Judges knowledge? ods t: 1 7 60 
Touching hidden crimes (if they be ſanph hidden, and inſuch 
ſorte, as is meant by that place of S. Paul, and by the like rules 
in lawe) it is very true; chat they are not to bee enquired after, 
op 007: Mlagilleate, neither is any man bound to reueale ſuch, 
here fute it may not bee aſked of any man (as was done in 
Popiſh ſorift ) what faults and ſinnes hee knoweth by himlſelfe, 
Such be the comnſels, and ſecrete thoughts of mens hearts, ſpo- 
ken of by Saim Paul in that place, and all actions alſo not come 
abroade at all, nor HA, eller by fame, ot by other 
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good preſaouptions,of caidunces. For before they be( at ſeaſt) ſo 
* ahi — manifeſted, 


Por. . proceedings inCanrts Eceleſua flical. 1741 


= 


merifeited, it is not of any poſſibilitie, to make enguirie or 
on after particular crimes, when they bee not ſo much as 
ſed tobe done,Concerning which crimes, what the law e 
flicall, and practiſe is, Ircterre you tothe ninth chapter of this 
third part. But if they ſhall be once ſo manifefted abroad, (as be- 
fore is declared) then is not the fault ſemplie bidden,bur in part is 
manifeſted, and brought to light; and therefore is it ſit, and cou- 
uenient; that the partie be either cleared of it, or correſted for it. 

Beſides, that place of S. Paal is not meant of any Iudicial 


proceedings; but of priuate, raſh, and vncharitable iudgi'g of 


our brother (in the worſt part) without any iuſt ground there- 
of; as if wee would take vpon vs Gods owne office, and would. 
iudge the inward cogitations of another mans heart. Such per- 


uerſe iudging. our Sauiour Chriſt alſo* condemneth in the Go- 2 


But it pertaineth nothing vnto ſuch enquirie by oath, as the 
— hath good enducementi, and you nes, for, to en- 
ter into. 

Another ſorte, no leſſe pernicious then the former are thoſe, 
who will pretend not to refuſe to take an oath in a cauſe crimi- 
al: but yet they will doe it with this Imitation and proteſtation, 
that they entend not thereby to be bound, either to accuſe them- 
ſelues, or their brethren. By accaſarion, meaning the reuealing of 
any thing; for which they, or their brethren, may be troubled or 

iſhe 
"_ Vpon what ground, other then the generall reaſons of the 
reſt, and of the [eſwites (as ifit were againit nate, and charitie, 
cr.) theſe ſhould build this opinion;I (for my part) cannot wel 
coniecture. But it ſorteth to this paſſeʒthat ſeeing we are all bre= 
thren,and members one of another; therefore it ſhall not be lawful 
for the Magiſtrate to puniſh any ſinne or tranſgreſſion, ſaui 
where himſelſe doeth take the offender withthe aner: yea a 
ſcarſe then too. For they will hardly (I belceue) allowe,that the 
ſame man ſhall be accaſer vitneſſe,and Judge. For they conceiue 
(howbeir erroneouſlie) the Judge — of office; to 
be an accuſer. This plainlic followeth of it, becauſe no ſinne may 
lawfully be puniſhed, but where the partic is c l There can 


be none other conu tian, but either by the parties owne confeſſi= 


ex;or vpon depoſctions of witneſſes.S0 * Chriſtian be bound, 
A 254 a 3 nor 


AJ. v. Is 


i ©. An Apologicof certaine” © Chap.rg6 
nor ought / before a Magiſtrate) to reueale either his m, or 
his brothers offences; then doeth it followe , that crimes ſhall 
neuer be puniſhed, till che offenders themſelues (being moued 
in conſcience, if happily they ſhall euen then, by theſe men be 
ſuffered, to accaſe, or diſcouer themſclues) ſhal wilfully come in, 
and deſire (for Gods ſake) to be hanged vp, or otherwiſe puni- 
ſhed; as the qualitie of their offence leadeth. 

Amongſt the heathens, I reade of no nation, but they vſed 
and had oathes in great eſtimation, and neceſſarie practiſe; ſa- 


„ Alexad Alex, uing the fool ſo Phrygians, who onely condemned them, And 


Genial.Dierum. amongſt Chriſtians, the olde heretikes Mamicbeegof later 


Lr 


times, 
the eAnabaptiſtes; and now laſtly theſe fellowes, who (albeit 
not in plaine wordes ) yet in very deede, doe ( vpon the matter) 
take away all oathes in matters criminall, and conſequently all, 
both Ciuill, and Eccleſiaſtical puniſhments and cenſures, from a- 
mong men, For Manes the olde heretique taught; that it 
was not lawfull for Chriſtians to ſweare at all. 

The third ſort of opinions ( being delivered by diuers of the 
more learned ſorte of the /nnoxatonr; ) are of ſuch, as holde;that 
they mayreucale both their one, and their brothers crimes and 
offences, to remoue enill from the land (as they — when they 
are duely charged thereunto by oathe. But ſome actions there 
be, which they beleeue to be well, and lawfully done; and yet by 
la we, or iniquitie of the time, they holde to be ſuch, as may bring 
trouble, and puniſhment ypon them. And thoſe, (they ſaye) th 
are bound in conſcience, not to declare at all. I his opinion for} 
firſt __ thereof, is directly cõtrarie, to the next afore precedent, 

But who ſhall iudge, whether ſuch matters, as they be eng- 
red of, ought to be accounted for faults and offenſes, and which 
being puniſhed , willremone enill from the land, or whether they 
be ( in deed and trueth) good & vertnons aftons? I greatly ſeate, 
that cheſe men wil not ( in thispoint)be content to be ouet· ruled, 
either by the lawes of the Realme, or by the Magiſtratei, & [nds 
gen, that be interpreters of the lawes. But (noremedie ) an oatbe 
they will not take, till they ſnalbe ſatiſſied, and teſolued (which 
they can make as long in doing, as them ſelues luſt ) that ſuch 
alllont be iuſtly and lawfully to be condemned, for Crimes and 
offenſes, by Gods la we. So that this is nothing elſe, then to per- 
mute vn. 


Rt. proceedingsin Courts Eeclefraſtical, Tt 
mitte ynto euery priuate ſubiect the iudgement how farre, in 
what cauſes, and againſt whom he needeth to declare his know 
ledge, of any matter: how expedient ſoeuer for her Maieftre, 
and ynto the whole common- wealth it he, to be knowen , Is 
not this to put a ſure buckler into the hands of /eſaites, other 
traitors, marderers, om and euery lewde companion, to holde 
foorth againſt the lawfull examination of Magiſtrates, touching 
themſelues, or their complices? For if they neede not declare 
any thing by oathe; much leſſ will they haue conſcience to doe 
it, when they are not ſworne: which forbearing of the parties 
own oath in examination of crime: (that may be capital to him) 
is alwayes obſerued in this Realme, 

Perhappes, vnto this abſurditie, following of their opini 
it wil be ſaidʒ that thoſe abouerehearſed, are knowen and mani 
feſt crimes to all men, euen by the light of nature: but ſo ate not 
their Piſciplinarie, and Synodicall Conſtitutions & c. It is true, chat 
treaſon, murther, theft, and ſuch like; v lu, euen in theit 
nature, are condemned for crimes by all men. Vet when men 
come 4d vim to the particular application oftheir owne fates 
vnto the general crime: they are then contented to flatter with 
their conſciences, andtopleaſe them ſelues in theirowne acti- 
ons; and ſo with ſuch, and ſuch circumſtauces to deny theirs, to 
be in any like degree. Doe the /e/mites(thinke ye) when they 
are conuented, condemne their lewde ſeducing of her Maiefties 
ſubiectes, as treaſonable ? did the damnable conſpirators with 
Babington the traytor( albeic they were not ignorant, hat the 
lawes of the land did adiudge of their actions) when they went 
about their treaſons, condemne themſelues as traytors: and not 
rather lewdly flatter them ſelues ypon ſome circumſtances, 
which they thought ſhould aſſoyle them of all guilt afore God? 
Therefore this opinion, thou 4 it cary a colourable ſhewe of 
ſome greater obedience: yet when the reckonning iscaſt vp, it 
iumpeth ( in very deede) with the ſecond. For it commeth to 
— that euery man ſhalbe his owne Jauge, how farre he 
neede to obeye laves, and Magiſtrates, that require him to de- 
liver his knowledge, touching his owne or other mens fates; 
ſo he himſelſe will account them, law fully done. 


Beſides the abſurdities that followe this opinion, it is alſo init 
| Aa 4 ſelfe 


74 As Aptlogie of certane Chap.rg. 
ſelfe very vnreaſonable : For if a man may reueale his brothers, 
or his owne ſinne, may he not much more his vertue ? If God be 


lorified in detecting of ſame, much more in making vertu: 
— trueth muſt needs be vttered of ſiane, much more of 


vertue; for ee. is inflified of her children, If their doings be 
good, & iuſtifiable, then to conceale the trueth, is(in very trueth) 
nothing leſſe, then to betray and forſake the tiueth. 

And that this is but a vaine yo deuiſed, in trueth, to couer 
their mſdemeanonrs, and to eſcape from deſerued puniſhment : 
may appeare, by the deſire they carrie (by all wayes, & meanes) 
to cloke their ſayd actions. 

Iftheir workes were not of darkeneſſe, and ſectec ie; they 
would not flie the light. For it is a propertic of thoſe which doe e- 
uull to flie from the light. Iftheir doings be workes of the light, 
let that lig bt ſhirie foorth before men, that they may ſee thoſe thei 
good vor ks, and glorifie their father which is in heauen. If they ſtand 
aſſured, they haue done but well, what puniſhmẽt ſoeuer ſhould 
light vpon them for it, they ſhould confeſſe their obedience, and 
7. C. practiſe of the whole Goſpell of Chrift, (whereof they make 
their diſcipline a neceſlarie part) and reioyce with the eApoſtles, 
that they are found woorthie to ſuffer puniſhment, for the Diſcs» 
plinarian part ofthe Goſpell, | 

But is not this ſtrange, that where the moſt part of this Diſe 
plinarian humour, do thinke that they oughtto diſcouernothing 
of themſelues, nor of their brethren, that is crimmall: that yet 
theſe others, bein —— at the ſame markes, will (as 
they ſay) reueale their crimes onely,but nothing elſeʒno not theit 
owne, and their brethrens vertzes and good deedes; belike for 
. leaſt they ſnould be counted to — it, vpon ſome vayne 
glorie. 

Vet this opinion giueth vs this aduantage, that ifa man may 


lawfully reueale, anddiſcouer, not — his brothers, but his 
* 


owne crimes and offenſes, if they bee trueſy crimes: then have 
they no colour, but they muſt doe it, when by the Alagiſtrate, 
r to lawe) and vpontheiroath, they are ſo commaun- 
ed. 
That which they may /awfud doe, that may the Magiſtrate 
lawfully enioyne: and they (without diſobedience to Gods 0 
dinance 


kurt. procetdingtin Court: Eechfpattical, vt; 
dinance)may not tefuſe. do that for the lawiſulnesc 
an aarbe to a partie, in a cauſe verily criminal, and . 


to humſelfe ( à maine, and principall con 
the State 2 by ſome of their com- 


ices one but yet wee cannot 1 vnto 

— —— 8 bits 
The fourth and laſt of theiropinions — . 
—— bettet, (and euen perhaps Claſſicalbe or 
mall contradition 


geſted by them. Yerit caries noi 


Synodicalle 
in it ſelſe. Ned Eh (rothen mol cumtg that they can poſſi- 
blie haue it ) I will ſceke,(by difin8tion) to recon- 


cile, and to make ſtand together. 
Theſe there foremay be thou he generally to holde, tha for 
any thing, whercof witneſſes may be had, the partie may not bee 
examined vpon his oath, Out of which general they diduce this: 
that the /adge may not examine a — his oarbe, tou · 
ching his docfrine delivered in publike place. And if he 
it, the Preacher without breach of duetie to the «te, may 
lawfully refuſe to ſweare. But if the crime be ſo bi ſecret, 
that werneſſesmay not be had; then a man may bee charged (ay 
they) by oath, But this they alſolimite,andret reſtraine thus: 
bee not to drawe matter of accuſation And to 
this purpoſe, they doe vſe ſeuen reaſons , Albeit che ſame men 
alſo lay, that ſo re moous cuill from the lande, they will take ſuch 
oathe. They will, cr. But they tell vs not plainely whether they 
take * bound to doe it, or not. So that cannot = 
how to makethele their o s dwell 
25 2 bene 3 herein _ : that for crimes — 2 
in themſelues euill (that is probibite 
will be pleaſed totake an hon reueale them — dire. 
be ſecrete, where no witneſſe can be had, and be none other waies 
l, but becauſe they beprobibited; ſuch they may and will re- 
fuſe to declare, by . which if they meane 3 is vo- 
ry probable they doe) then doe they runne quite 


opinions ofall men beſides. — thelefero 
iſe ; they would rather diſcouer o — — 


ſome 2 of Statates, not debe forbidden wars Godslawe : 


then ſuch their one erimves abe, a 
teine 
EN 
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1% ue ene, Chr 
teine more turpitude in them, as adalteric periurus, and fuch like, 
But it muſt be remembred , that theſe men haue an odde grace 
in framing opinions of dauinitie, Pro re nata, euen as pteſent oc- 
caſions doe leade them. And they temper not their actions (oſ- 
tentimes) vntotheit former conceiued opinions; hut they con- 
ceiue opinions, and coyne conccites i as may belt ſtand tor de- 
fenſe of their one, and their fauorers preſent actions. Nowe, 
becauſe many of them hope to bee found cleare (in their owne 
perſons ) from greſſe and ative crimes ſo expreſly forbidden by 
Gods lawe; but not ſo cleare (perhappes) in breache of the 
Lewes of this Ręalme, and peace of the Cheb: therefore is this 
newe opinion ſtamped by them, to ſtoppe vp this gappe. For 
the proofe of this their aſſertion; that where wineſſes may be bad, 
there a man may not be examined vpon lus oathe : Firſt they ſaye, 
for Iudges finding out by Inquiſſtia what is ſpoken, or done, 
finde two wayes in Scriptare , One by witzeſſe of others, 
whete they may be had; which they goe about Wan theſe 
a places quoted in the margent. The other 12. y the parties 
Desi va. c. owne teſlamomie, where witneſſe cannot be had, for the thing (| 
— — ken, or done, whereof neceſſarie inqui/tion is made, which — 
r wand by theſe othet places, here alſo quoted. 
:.Tio.5-y.c9, Zut is this a good conſequence; theſe two wayes be mentio- 
„levi, ned in Seriptare: Eo, there be no more butewo? or ifit were ad- 
rod. 23. v.. i. mitted, there bee no moe wayes mentioned for [nquiſition of 
Nan ggg. Crimes; doeth 1t followe , that therefore all poſitine lawes of 
K „ Common-weales,& hi , lor inquiſtion,and rr14llof crimes, in 
other ſorre are vnlawful, & againſt Gods worde? what is this 
elſe, then plaiuelyto ouerthowe, & condemne (as vngodly) not 
onely the „ trial by Inries and verdicti of trelu men, 
vſed in this Nealme, and not mentioned in Scriptare: but alſo the 
cedings Judicial of all y world beſides, if they do not wholy 
in manner & fourme with j /»quifitiovs & trials mentio- 
Ie, ned in ſer purer And ſo( in ſtead of all our peſſtaue laws) to hring 
yew held , in his in place, the [udicial of, 1 4 the people of the 


laſt booke pri” Jewes) not onely for the of che, but for the very /xb/tance, 


& fourme of them alſo? 9 wh the Prigftes ſhalbe Judges what 
is lawe, in euety difficult, & controuerſed point; in whole jndges 
wents (ypon paine of death) euery man muſt reſt * 

f k c c 


Part.z, procetulingsin Courts Edvleſteiticall. 1 
Neuertheleſſe this theirowne poſition, thus prove againſt 
themſelues; thar doe — pep refuſing to/takerbeir 
oathes, Where ſoeuer in an Inquiſition ofa crime,nowinreſes can 
be had, there (by the lame of God) the parties themſelues muſt 
rake their oathes , nd declare the whole trueth, But of their 4. 


ming ofa booke of new Diſcipline Ber — rare 
their ſab ſeribing to it, of —5 {one 

| inClaſſcal eſemblies, ot Conferaices;in Spule 9 F . trees 
ſemblie;of matters there treatedof, — unſt the lawes 
and gouernement of this Chureh of Eng lecrer writing, 
and — of their ſlaunderous — onteiuing 
erroneous , and hereticall opinions, und du ncitementst 
which haſt} pointes are Proh:bite quia mala: And tout hing be 
circumflances of theſe, and euery ofthem, no witneſſes <an bee 
had (as experience it ſelfe ſheweth) for they were kept ascloſe, 
& ſecret,as could be; they were done in private places, & cham- 
ders; from whence all other were ſecluded, the very e 


gurthemſelues (being all principal delinqueney y and not called 
thither, or Ga 0 — Therefore ( by the lawe of 


8 
God) d ou bt hereupon to take — and to de- 
clare the whoſe wart | in theſe matters. For is theirowne 
ion. 202 vo. 
Nowe Iwill examine their ſevervil proofes brought fe this 

inton. The firſt is this: I thon ſbalr heareſaye eee e, 1 
the cities which the Lord thy God 1 wan — 
men are gone out from among you drawen away rig inha- 
bitants of their Citie, ering ters let vs ger and; — which 
Je baue not kyowen: hr ok fre, and wake ſearche, and en- 
2 rs trac, and the thingeertaine ; that ſuch 

yr. "wr thow . — 


1 


— f the * deffroje tt rarer _ all 

that is hoes & the cattel thereof with the edgy are 

you ſee, the piniſhmttis vninicrſal Jalf though ryan 

tame happely frõ a fewe)and the defection fr6 (God 
F 


vnto /dolatrie,was there, amongſt tho men alſo 
iuſtice of God i5;that * the ſome which ſmmneth tharſhall dye. How * Beck 16. v. 
can this prooue, that no partie tothe ſinne was examived, but 


that they were con one nu noſſos? the cot 
* voy 117 Nay; — 


1 Dent. 24. v. 
6. 


itt U Aptlogieof certaine Chap.1 3; 
rather is manifeſt, For whois ſo fic, and ſolikely to haue know- 

ledge of things done in a Citie, as thoſe that dwell in it? and 
therefore the la we alloweth Citi eus, for good er of mat- 
ters thece done, euen when it is fortheir owne benefit: becauſe 
(by common entendement) others cannot be had. I will aske 
then, whether this generallcondemnation and execution againſt 
a whole citi might proceede onely vpon heareſayꝰ this were ve 
ry rniuſt and cruel; and it is ſaide ia the text, it muſt be knowen 
certeinely . But if vpon certeine and ſure conuiction; then can- 
not it be otherwiſe, then by the examination of ſome perſons of 
that citie, who = can knowe the 2 thereof. But cheſe 
are all parties, Quia quai par culpa, eoſdem tenet & par pœna, & e 
anner ſo. For God — this #egatine luſtice in his 
lawe: that * the father ſhall not be pat to death for the children nor 
the children put to death for the father : but cuery man ſbalbe put to 
death for bis owne ſinne. And inthe Affirmatine, it was decreed in 


4 Concl.Tole, 8 Conneellthus: Oportet vt ma pœna tencat obnaxiai, qua: 


4.Can.7h. 


error innenxerit implicates: ſuch as be guiltie of che ſame fault, 
mult needes bee ſubiect to the ſelfe ſame puniſhment, And 
therefore it followerh , that this /nqwi/ition here ſpoken of, was 
founde out by ſome of the parties owne examinations rather 
then by any other witneſſe; dwelling abroad, and therefore not 
able A Adler certeintie, But in ſo penall a matter, a man 


z Hebe.6,v.r6, Will hardly c , without torture or aatbhe: and 3 an oatbe is 


for confirmation, And therefore it may happen (by the equitie 
of Gods lawe ) that a man ( ina matter criminal, and euen ca. 
pital to himſelfe ) may bee examined by his oathe, Howe much 
more then, of a crime not ſo penall? ens 

That other place of the 17. of Deuteronamic, is left at large, 
without g whether the partie condemned there of Ido- 
Lurie, were to be examined vpon his owne oath, or not. Beſides, 
in matters where there is an Accuſer (as in ſome ſorr 
is there) no man in this Realme vrgeth an oach, Bur it is neceſla» 


rilie to ir conuented, did an- 
produced h — — 
: which men wi 
not doe, either the one way, or che other. 


The other two places of the 30. of Numbers and 19. of Des- 
| teronomie, 


Pat's. proceedingtinConrts Ecehfiattical, 129 
tæranamio, doe onely determine; that no man ſhalbe condemn» 
—— — e eee eee 


to prooue either off, or on; whether a perrie may be r 
aub, where witneſſes may be had, ot not had?except they mi 
to gather it thus: there be mentioned onely depoſitions of . 
veſſes, to the conmttion of a matter: therefore no courſe befides, 
— — — e, ma 3 for 
e denie it, { yea w two wit - 
— the matter be eftablihed, {2h | 
And if ſuch collection were conſequent vpon theſe two pla- 
ces; then albeit a man woulde willingly confeſſe the matter a» 
gaiaſt himſelfe, he might not be caſt and conuicted, till witneſſes 
alſo ſhould de poſe no leſſe. But this is abſurd; in that #alle ſave 
peries Iulicis in confeſſum, niſi ur ferat ſententiam: and in the 
Gofpell, ex ore tmoteip/um mdico, Beſides this, the condemnation 
by Iaries, were then quite to bee condemned, for vngodly. 
For they may giue verdi ſometimes but ypon one wi 
teſtimonie, and ſometime without any; vpon violent, and 
ſtrong * ws onely, which (is bidden crimes) are good 
proofes. Neither are they of the /arie to bee accounted as mit- 
neſſes; but are as a kinde of [ndges of the ſalt. Therefore m 
Aug Charta, it is called [ndicinns per pares, and they much 
rele:nble Pedanes [ndices, or Recaperatorerin the Cimill lawe, and 
pares Curia in the Fendall lawe, which is practiſed ( chiefly ) in 


Italie, Germanie, and France, 
The place in the Goſpel of rr 0. 
the bigh Prieſt of lus diſciples and doftrine;doth anſwere thus: phy 191291 % 


| e 

world : I euer tang bi in the Synagogues, and un the Temple; whither 
the Temerreſort continually, and m ſecret haze I ſezd nothing : they 
doe greatly inſiſt ypon, and vrge; as a commandement to this 


: viz. that where ; be there 
— wo wher 1 had, . a man 
publekgy delinered. but they are manifoldly deceiued. 


action of Chrift i ow ſaith S. Auguſtine, 
* — ror mnt, There of any pare 
action done or not done, according to ſeuerall circ by 
our Sauiour Crit (deingthe wſedomeof his Faber) ne ay 
3 not 
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46. An Apologieef certaine Chap,1 3s 
not gacher a generall docttine of an; except wee were 
ſure of all the cauſes and circumſtances then concurring, that 

y ſo did mooue him, at that time. | n | 
r Marth.36,v.64, When Jeſus was falſſy charged by vntrue witneſſes, hee 
1 „% nxnſwered nothing, though hee were vrged greatly thereun- 
to by the Prieſt , but helde his peace. And of holding our 
» Origen.eea@.35 peace in like caſe, Origen thus ſpeaketh : ro what purpoſe us it, 
in Math, 16 gaineſey thoſe, gameſay and enerthrowe themſelnes , by 
their onne contrarieties : eſpecially ſeeing it 1s more worthie, 
freely and refolmely to bee ſulent; then to ſtand in defence to no 
Re Ng, and lemde witneſſes inſult oner vs? 
Yet when the Prieſt preſently thereupon , adiared bim by the 
lining God, to tell them if be were the Chriſt, the ſonne of God: 
he made them an anſwere; albeit in his diuine wiſedome he 
knewe, that they meant to make it capital vnto him, Nowe, 
ſhall wee hereupon gather that whenſocuer our wordes be- 
fore a [nudge , bee calummmonſh detorted by talſe wiweſſes , to 
our great danger; and wee vrged by him to makeanſwere, 
that wee are therefore bound ro hold aur peace? 
a When Saint John Baptift was * aſked by the Prieſtes and 
Leiter, a dangerous queſtion, ſuch as if hee had beene ( as 
they ſeemed to doubt) the CMeſſich; might haue turned 
him to great daunger: viz. what hee was: bee confeſſed , and 
denied not, but ſayde plainely, I um not Chriſt, So that wee ſee, 
ſuch a gexerall doctrine as they gather, may not be collected out 
of the former anſwere of our Saxony, | 
Mee are therefore to knowe, that the anfwere was very 
appoſite and ſitte vnto the queſtion, which was infinite; and 
gexerall, touching his doctrine. which no man ( otherwiſe 
then in generalitic ) can anſwere, and therefore the anſwere 
was correſpondent to the queſtion. For it was, as if he had 
ſayde thus vnto them you aske mee of the whele doflrine 
by mee taught, this ia impoſſible: for moe to anſwere, and 
to recount vp vnto you. I you thinke any thing therein ( r. 
ticularly ) to bee erroncons, ot ſeditions; enfourme your ſelues 
by thoſe that haue heard mee, and then what you ſhall fo 
obiect, I will bee ready to anſwere, This you may eaſily doe: 


for that which I haue taught, I haue done it publikely is the 


Temple, 


Part. 3. proceedings in Courtes Eccleſiufical. 757 


Temple :, and in Synagopres, and not in corners. ſo that 
you ſhall not neede to mee take vpon mee, ſuch an 
endleſſe, and impoſſible wor ke, as you might have iuft oc- 
cafion to doe, and to make mee yeelde account, if my # 
had beene in ſecrete. Whereupon thus I gather againſt them: 
if Cin being willed to giue an account of his whole courſe 
of doftrine , did therefore refuſe , becauſe it was too gene- 
rall a queſtion to bee anſwered, " and alſo becauſe it was in 
publike places onely deliuered by him, ( ſo that they mighe 
eaſüy firſt enfourme themſelues what they tooke to be amiſſe, 
* —..— rome 36 inſt him) in ſomuch, as hee 

in ſecrete ; which if — had, mi 1 haue 
— (in Nel iſt cauſe vnto them to examine imſelfe, 
what poyntes — were, that hee ſo carefully did 
the light to teach them i in: then theſe men, that bee aſked 
not of their dofirine in generall , bur of their, particular acti- 
ons in this and that in this T7 4 1 mw 
not publikely, et o cou „as mi | 
bee 12 — apr witneſſes kak as bee alſo parties) Cam - 
bee had : haue no juſt defence nor colour of it, out of this 
place. And therefore of ſuch hidden crimes ( by their owne 
polition) they ought to anſwere by their oathes. 

Beſides, Chrift was not detected ( afore) of any particular 
matter, wherewith they might charge him: neither it he had 
beene, was it his principall purpoſe ( otherwiſe then that hee 
would leaue teſtimonie, that hee 4900 an innocent) to ſtand 


to cleare, and excuſe himſelfe RY thatthe . 


Ae EOS he , that the three * 


which to = 22 maner of queſtion, and 
which hy bring, the Pricf „to bee ynlawfull; are al- 


n eeing no man defendeth the ike. But 

either of that more general poſition, viz, where - 

—— het 4 partie may not be examined: or of the more en e 

partucaler, viz. that « Preacher may wot be — — — 

bis doctrine, n deliurrad: neither Amos 7,v.14. 

— — h they bring, and are here — 

make any thing at all. I would thoſe that haue leaſure, would but r 
Bb 4 une 


* any officer of the Cant, ot one of the Commſſexers friends, or 
"26477 ſcruants; 


1 . An Apologieef certain 8 Songs 
to them; that they may know, with how lule either tudge- 
— elſe — 000 do handle the word of G 
The place to Timothie,that againit an Elder r Priefi an accu- 
ſation ſball not be admitted, withous two, or three witneſſes: maketh 
neither hote, nor cold to proue, that whereſocuer witneſſes may 
be had. the partie may not be examined ypon oath, I haue heard 
it brought, to exempt them from being enqured into at al; except 
two witneſſes did firſt verifie the acciſation, before it be prefet- 
red. But it ſerueth both theſe turnes alike. Firſt, that place is 
meant, that it ſhall not bee holden otherwiſe as ſufficient to 
conuict him: the word is d, allow it not. If it were meant 
ofthe firſt eaterteining of an acc#ſ#ion,then theſe inconuenien- 
ces would follow. that the accuſer who at his owne perill debet 
venire paratuu, ſhould ( bythe very receiuing or reieRing ofit) 
knowe afore hand; what his witneſſes haue ed, orcan de- 
pole. Secondly, that vritneſſes might bee examined to a mans 
preiudice,parte rea non eitata, ot els that they muſt be twiſe exa- 
mined; once before the accuſed doe appeare, and once aſter- 
wards. which is a needeleſſe trouble, where ptoceſſe informa- 
tine is not vſed. 


Beſides, thoſe men ( that clayme it) are with, not 
diam h of accuſation, as Samt Pam there ſpeaketh, but 


way of Exquirie. And yet there be witneſſes (in ſorte) of their 
crimes, before the accuſation be receiued. For if vpon the fame 
they bee called, then a maltitade ( as it were) teſliſieth againſt 
them. if ypon [ndicia, Euidences , or preſa t, the like is to 
be ſaid: becauſe theſe ave equina/ent vnto a fame, as hath beene 
touched before. And to ſatisſie them the more herein, the lawe 
requireth not ypon anaceuſation; that the partie ſhould be c- 
mined vpos les oath, touching the cre, But they ( becauſe they 
will be wayward,and ouerthwart in all things) pretend it to be 
Jawfullin a court ccrieſcaſtical, for a man ( hen there is 3 — 
cutor, as in the Starchamber ) to be put vnto his oath, for the 
trueth of the very crime: but not when it is ex Indic. 
which, if the law eccleſiaſtical, would warrant; the Iwdger thereof 
might ſoone haue the aatbes of theſe their owne poſitron, 
— For whoknoweth not, how eatie it were to enioyne 


Part.g.> procetdingrinConrtsEecleſtutticall. gi 


ſeruants; topreferre the matter, and to (and forth (as they terme 
it) an accuſer? | | 

The two places remaining out of the 22, of Exodus, & the 5, 
of Numbers,l haue touched in the eleuenth chapter afore,ſhew- 
ing there, how they prooue,that a man may be examined vpon 
his owne oath, in a crimirall cauſe, though there be nowitneſſe,but 
a bare ſuſpition of the aduerſe partie. But that a man may in no 
other caſe be ſides, be examined, where (perhaps)witmeſſe may be 
had( which is their purpoſe in this place) thete is no colour, nor 
ſhadowe in either of them: execpt they haue learned to reaſon 
out of euery ſingle place of Scripture, both iuely and ne- 
gatinely thus, viz. This may be done in that caſe : andtherefore, no- 
thing elſe may be done. | 


or the proofe of that ſecond poſirion, viz. that if a Magi- 


ſtrate doe require a Preacher to anſwere vpon bus oath, touching any 
dot trine by bim publiks ly delinered be may without breach of his dus 
tie, lamfuly refuſe to fweare: 1 doe ſee nothing further by them 
brought, that is worthie the anſwering, Fot whereas Caluin and 
other Dizines ſay ĩhat the vſe of oathesis vpon neceſſitie, and for 
matters hidden : it is not meant by hidden, that an oath cannor 
er be rr, where witneſſes may be had 1455 2 the 
ing is neither notorionſy apparant, nor canſeſſed by the partie, 
For A long is it hidden — the Judge who mult — ſecumum 
allegata, & prob ata. other wiſe, it would folow here oſ, that an oath 
might = giuen to a witneſſe, becauſe the matter is knowen, 
and not hidden vnto him. And for the neceſſarie cauſe of giuing 
it; what can be more neceſſarie, then the diſeouery & ſuppreſſing 
of ſinnes, and offences, both iu Charcb and Common wealth ; Bug 
theſe mens griefe is, that themſelues are not made the 
whether the things they are to be examined of, be neceſſarie, and 
of importance to be declared. All that is ſpoken of the conuen- 


tings of S. Paul before ſeuerall Magiſtrates, inthe * Alis of the — 
Apoſtles, is ſpoken vnto aforx, and no way ſits this purpoſe. For 


where there be accuſers, there the paxzies oath, is uot required. 


And yet S. Paul there, doth anſwer particularly; confefling ſome = 


and actions obiected. 


thing, and denying other ſome, of 


Neitt er is it to be thought, that he wauld ſay, otheryviſe being 


not ſworn, then he would haue done thoughhe had bin jworne, 
Ce Now 


757 Cs Apologie of certain ChD. 3. 
Now whereas they ſay, that to rewoone cuill from the land, they 
will ſweare (though the ſinne be ſecret) but reſtreine it thus: ſo 
it he not to drawe matter of accuſation and conn:ttion againſt the m- 
ſelnes,ont of their confeſſion: it is ( in effect) as if they had ſayd, 
that in whatſocuer cauſe criminalland penal to themſelues, they 
wiltake none oath at all. except they meane that mala qua pro- 
hibita, be no ſuch ewils, as are to be diſcouered or remooned at all 
om the land, And according vnto this interpretation; their ſe - 
uenreaſons (being all that I haue hitherto happened of) doe in- 
diſtinctly tend. Firſt, they lay, it is an approued maxima of the 
lawe: Nemo texetur ſcupſum accuſare vel prodere; fine propr iam 


ch. I. par. tur pitudinem rene lare. But I haue ſhewed atore by true diſtincti- 


on (out of the ſame law, hence this is drawen ) that it is to bee 
vnderſtood in crimes imply ſecret, and which are no way diſclo- 
ſed,or cometo light. For when thoſe that were ſecret afore, by 
ſome of thoſe wayes (that doe open a way to an enquirie, of a 
— ſuppoſed criminoa) are come abroad, and ſoſ in ſome 

orte) are manifeſted: then thoſe former rules, and that of Chi- 


» ChryChom. * ſoſtome, Non tibi dico vt te prodas in publicum, neque apud alium 
*% accnſes,hath no further place, for then the law ſaith; Sic prodituu, 


tenetur ſeipſum oftendere, & ſuam innocentiam pur gare. and this is 
for auoyding of ſcandall, and that the partie may be reformed, 
Therefore doth eAquivas himſelfe very grauelyrcſolue thus: 
Cum quis ( ſaith he \ ſecundum ordinem iuris, a indice interrog atur, 
non wry prodit, ſed ab alioproditur : dum ei neceſſitas reſpondend; 
imponitnr per eum, cui obedire tenetur. And againe,very pertinent- 
ly to this purpoſe, of giuing & taking an oath : Quicumqus facit 
contra debitum inftitie,peccat : (cd pertinet ad debitum —— ut 
ue ſuo ſuperiori obediat in is quæ exigit. ſecundum formam Juris. 
This diſtinction ot the ſaid rule, is ſtrongly confirmed by that, 
Which is alledged of the oath of Jelomſie, and of him which is de- 
Peſſtarius in the law of God, handled in che eleuenth Chapter a- 


fore, For if they that be bewrayed by the onely (perhaps) vaine 
ſuſpition of another partie ptetending griefe; mult ynder-goe ſo 
ſtrait a courſe of p garion, or elſe bewray themſelnes, to their ap- 
parant ſhame,and diſhoneſtie, beſĩdes the grieuouſneſle of the pu- 
niſhment: how much more then isit equall; that thoſe, who by 
fame, or vehement preſumption, or ſuch like ariſen; are diſcoucred 


to 
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to the Magiſtrate; and by him (not for any private ſatisfaRions 

but for the publike good and benefit of the Chareb) are vrged to 

ſuch oath,and for their one reformation : ſhould either take it, | 

or elſe ( according tothoſe examples, and to all good lawes ) be | | 

reputed conmted,by their owne implied confeſſions? | 
To this poynt, is that not impertinent, whichis alledged by |. 

Gratian out of an ancient Father: Taciturnit as peccati,ex ſaper - De penitencia. 

bia naſcitur cordis: ideo enim peccatum ſunm quiſque celare deſides —2 

rat nc intquitas ſua, alis manifeita fiat : ne tali reputetur apud - ö 

mmes forts qualem ſe, ſamdudum exhibuit dinino conſpettus. 41 
Their other ſixe reaſons to this purpoſe (I aſſure you) I doe F 

bluſh (in their behalfe ) once to mention them: they are ſo * 


childiſh, ſo vaine, and flaſhie. the very rehearſing of them doth it 
carie a ſufficient confutation, and anſwere on his backe: as that, : 
be which is pur to thus oatli is bound to proone a Neg atine againſt law: » 


that it doth peruert the ende of the Ciuull lawe , which ij to be ſafe: 
belike,they meane the laſtlaw of the rwelne tables: Salus reipub. 
ſuprema lex eſto. that it transferreth the glorie of God unto man, 
ſearching ment conſcience: that it is contrary to the equitie of G 
lare, m that witneſſes ſhonld ſtand forth and not he accuſe himſelfe. 
this is coincident with the firſtof the ſeuen. that it ij of the natur 
of axricular confeſſion : that it is a nowriſher of ſclanderom perfents 
ecanſe not the ſclanderer, but the partie accuſed muſt take bus oath. 
If the reaſons hereupon to be framed were to be put into forme 
of Syllogiſmes; then theſe propoſitions muſt be vſed for _ 
tions, but they are not onely very vntrue, and to bee denied; 
but are not at all prooued by their Projillogymes, or reaſons; 
eue are ioyned vnto them; to vpholde, and ynderproppe 
em. 

So that to conclude this maine t of miniſtring oath to 

a defendant touching his owne ST or offence. : theſe their 
foure opinions againſt this kinde of oath are neither reaſo- 
nable; nor their, or any others reaſons vſed againſt it, are of 
any force ot weight; and therefore, though vo further confir- 
mation had beene vſed by vs; ſuch od th would haue beene 
#nſtifiable : which is nowe ( as you haue heard) otherwiſe alſa 


manifoldly approoued. 5% 8 | 


i : Auguſtin.ad 
# Caſulanum. 


II 


—  —H — 


A Apologieof certain Chap. 1. 
That 4 man being charged by authority to diſcouer his knowledge tou- 

ng ſome bac res cif rother is ſuppoſed to haue done, 
is bound to reneale it though it may breed: trouble, and puniſhment 
to his brother. and the reaſons tothe cõtrary are anſwerea,ch refuted, 


N the generall diſtribution made in the Preface 
before the ſecond part, for matters after to be 
handled; and which are challenged of vnlaw- 
fulneſſe,or of impretie by the Innouatori: I there 
noted; that fault is found by them, not only be- 

0 cauſe oathes be giuen (in criminal cauſes) vnto 
the parties themſelues: bur becauſe they are examined as witneſſes 
alſo, touching other their complices,and brethrens actions. This 
their challenge is made, in this teſpect: for that it is ſought ( they 
ſay ) by vertue of their oath, to d out of them, ſuch their bte- 
threns actions; as albeitche les of the Realme, and thoſe who 
are their Judges, doe holde tobe crimes,and offences, and minde 
to puniſh them in that qualitie; yet they who are to be exami-- 
ned, are perſwaded; that they are well, and commendably done, 
whether by thẽſelues, or any other their brethren, And therfore 
_ doe thinke,thatthey are bound in conſcience,not to take an 
oath; wherby they may be tied to ſo vngodly a diſcouery oftheir 
brethrens good aftHons, whereby they ſhal bring them to trouble, 
or puniſhment. For it they were offences, and crimes, then ( ſay 
ſome of them) toremoone cuil from the land they would be ready 
to reueale them vpon their oath, but being, as they take them to 
be,(whatſocuer other men do)by no meanes they may diſcouer 
them, And this point is now by moſt of them (that ſeeme to be 
of any ſ kill) chiefly reſted vpon (letting other more eaſily goe) 
albeit they delluer it abroad charly, and ſomewhat fearfully. But 
the abſurdities,arid inconſequence of this opinion; I haue ſome- 
wharalſo(by occahon)touched,in the 13. Chapter of this part. 
Hovſoeuer it ls no newly taken vp and an opinion, which 
they greatly pleaſe themſelues in: yet he the Fathers inthe Pri- 


mitine Church condemne it forerroneous, and the practiſe of it, 
a5 vngodly. Both are: gailtic ſaith S. Auguſtine ) that is aſwellbe 
which bideth the traeth as be which telleth an vntrueth : betanſe the 
fiſt of theſe wl de uo good, the other feeketh to do hurt. So that theſe 
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two are matched together by him, as being not much vnlike. A 
ſufficient reaſon hereof in crimes , may bee taken from thoſe 
: wordes of the Apeſtle, where he ſaith: Exill men, and ſeducers * 2. Timock ea 
will goe forward from worſe to worſe, both cantinung in error them. 1. | 
ſelues and leading others into ut, And therefore their wickednes, is 
meete to be diicouered; that y miſchiefe may be preuented. But 
to chis it will be ſaide, that the caſe is put, and the controuerſie is 
made, onely where] parties to be examined, do not thinke ſuch 
their brethrens act ons, & practiſes to be cuil, or their opiniõs er- 
ron ous: ho v ſoeuer the Magiſtrates do otherwiſe cõceiue ofthe, 
Let ys therefore cõſidet, what is to be thought, & determined 
concerning the bewraying of our complices and friendes, about 
matter of hereſie, and errou in faith, In which crime of all other, 
ſuch as knowe their hereſies , & ioyne therein with the; are moſt 
reſolutely perſwaded,their cauſe to be paſſing good. Neuerthe- 
leſle,ifthis crime alſo ought to be diſcouered & manifeſted, then 
much more are all other ſortes of criminous perſons , eſpecially 
when (in ſome ſorte)they be diſcouered before, vnto the Magi- . 
ſtrate. S.“ James ſaith: let him no, that he which canerteth a ſamer » tacob.ca.g v. | 
from hu erroneous ma, viz. being afore ſeduced from 3 the trueth; y 
be ſancs that ſoule from death, and ſhall coner a multitude of ſinnes, * 
This covering of ſinnes is no merit of the connerters; as if his finnes 
were thereby to be wiped away in the hight of God ; as the Pa- 
piſtes haue dreamed: but it is the hiding & conering of the ſinnes 
of him, who is canuerted. That this is the true — of the place, 
eareth by the circumſtance of Salomons wordes, from whom 
Tobraſeis borrowed: hatred(ſaith he) i irrethᷣ vp ſtrife, but chari- + Prou. e ic. . 
tie conererh a multitude of ſnmetreuen fo farre as with a good con- | 
ſcience may be done, as Tremellim noteth. Ifchen vpon a ſedu- 
ced mans c6ucrſion,a multitude of his ſinnes are kept hidden by 
him, who conuerted him: it wil followe, that ifhe be not conner- 
ted, but ſtill goe on in his error, ſuch his ſinnes may; yea, and 
ought tobe manifeſted abroad, and diſcovered, Therefore much 
more, when (in ſome degree) they are before reucaled vnto the 
Magiſtrate, that makes the Inquirie, 
ay,aperſwaſion vnto Idolatrie( v hich is a kinde of hereſie,8 
alſo is a putting of it in practiſe) we haue an expreſſe commande- 
ment of God, voluntarily & of our ſelues to teueale it , how ſe- 
cretly, or by how deare a friend ſoe = it be committed , or * 
89 * 


1 " Aw Apologieofeerraine = Chipits: 
2 w by him intiſed vnto it. [fthy * brother the ſomne of thy mother do ſee 


cretly entiſe thee; or if thine owne ſonne or thy daughter, or thy wife, 


3. | that tyeth in thy boſome , or thy friend, which is to thee as thine owne 
| ſelfe: ſaying, let vs goe and worſhip other godi, ec. thou ſhalt not 
| n conſent vnto hum nor heare him; neither ſhall thine cye pitie him, nor 


ſhewe him mercie, nor thou ſhalt not kęepe him ſecret. Where, albeit 
N | we be commanded not to conſent ynto ſuch ſeduction : yet is 
- that other parte of the precept of not concealing him, imple, and 
it abſolute in ir ſelfe; and without any diſtinction, whether the 
4H partie intiſed, take holde of the perſwaſion, or not. For ſhall not 
1 the concealing , be aſwel a ſinne to him that yeeldeth vnto the 
4 ſeduction, as it is to him who reſiſteth it? 
N f Aug. ep Samt Anguſtme ſayeth: let vs then, and not before, truſt an here« 
; Deut. tige vob defireth a5; een vpon bus repentance: when he ſhall 
l | be content to renale vnto vs, ſuch other ; as he knoweth to bee of the 
ſame opinion. Therefore to diſcouer their ſecret complices, was 
by him holden to be no ſinne, nor yet performance + 200 bad oſ- 
N » Chryſoſt.in fice. S. Chm ſoſtome to the lame wy ſaith: This is the office of an. 
plal.s. e pecal wiſe minde, not to reuenge his owne , but to proſecute migh- 
| 4 Chryſolt hom, fly the iniuries done to God. And elſe where more fully: iet vr 
re lcarne(laith he) by Chriſtes example,comra tobeare the iniu- 
wit ries & are done 2 our ſelnes ; but not to e 
ring of iniuries done to God. For it is commendable to be patient in aur 
a owne minries : but to diſſemble the iniuries which are done to God, is 
: | ung odly and wicked. 
4 . Leo the great, an ancient Biſhop of Rome, thus exhorteth men 
| fr Se. tothe reuealing of heretiques: 5 whereſdener the Manichees do hide 
4 Ris; 


* themſelnes,ſhewe it vnto your prieſtes: for it is a great part of godlines 
7 to bewraye the larking places of the wicked, a ee dexill 
* Allem erm 4. him ſe Ife, in thoſe who ſerne hum. And the ſame Father“ elſe- here 


1 de ieiunio 
_— 


a ver ay dean nore fully: Dearely beloned, I beſcech and warne you; that if 44 
ſe 


N jon doe i; mo here any heretiques doe dwell, where they teache,w 
ö | ö companie they frequent, and in whoſe ſocietic they are delighted; that 
._- you would truely ſbewe it unto me, mho am moſt careful — And 


further a litle after: Thoſe who thinks ſuch are not tobe bemrayed. 
fi. | are to feare; leaſt at the [ndgement daye of Chriſt they be holden guil= 
ohh tie by reaſon of their ſilence, yea albeit they be not defiled with aſſen- 
| FF ung vnto them. | 


e eee 5 


The ſame, u hich he taught by doctrine, he alſoꝰ put in vre, by ; 
his practiſe: for itis — ofhim chai when — oy — — 


mus were Conſuls; by the care full diligence of the ſard Leo, it was 
brought to licht; that many Manichzes larked prinily in the Citie : 
in ho bringing them forth of their ſecrete corners into the publicke 
fight of all the Church; he made them both remeale all their faule 6pt< 
nions, and alſo to condemne or abiure them: and withall he burned 
their bookes, whereof great quantities were taken, It ſcemeth that this 
care of that holy man, was inſpired into him from God; for it did much 

00d, not cnely in Rome, but throng hot the whole world, [nſomuch us 
3, the confeſſions of ſuch as were apprehended in Rome; it was made 
manif: ſt, what doctors or teachers, what Biſboppes and what Prieftes 
thoſe of that ſeft had. amd in what prouinc es and Cities they were, And 
many Biſhops of the Eaſt partes followed this careful, and good exam- 
ple of this Apeſtolique Biſhop. For as * Thomas ſayeth; By the very * Thom Aqui, 
lawe of charitie, the good of religion is alwaes to . preferred, abooa a 
the fame, yea, or the verie lines of the wiched. 

Plato but an heathen Phuleſepher, thought good totye, all } Head 
in his common-wealth vnto this lawe: viz. fam man deale im- _ 
pianſly or vngodly , either by wordes, or deedes; let him that is pre- 
fu ſtand in defence of Gods canſe , and alſorelate it vnto the Ma- 

i/frates, 

. Saint Hrerome * requireth of all humble Chriſtians,this dutie, + Niem in 13. 
of revealing , not onely hereſies, and erroneons opinions of gyro 

men; bur alſo other offences. thoſe ( faith he) are traeh wiſe in 

Chriſt , who being conuerted wnto God, doe fanhfully confeſſe ; and 

de 4 publique PL Sager "ce the Church, whether for their 

ſonnes or their hereſi:s and who not onely doe this , but alſo diſconer 
thoſe, that are meanes to bring them into thoſe crimes , or erroneous 
opinions, 

751 haue not hitherto heard of any, beſides certaine here. 
tigues ; who at any time helde the like opinion vnto this of 
the /nnouatonrs , — —_— perſons * Church. Samt + 
Anonlline reporteth , that the olde 5 ques called Prife , one | 
—_— - 44 teache their ſchollers , not * id the 4 4 


frine which they learned, yea though they were examined there- 
of vpon them 0athes, affirming withall , that rather then faile, 


Ce 4 it 


r Bernyd,Serm, 
65. & 66. in canti- 


cum. 
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it were better to be forſworne , then to diſconer it: And therefore 
this ſaying was rife in their mother; [ura, periura ſecreta que prode- 
re voll Sweare ( (aye they) yea and forſweare your ſelnes too, 1a. 
ther then reneale theſe ſecrets, This hereſie was allo afterwarde 
holden,by an * other ſorte of hereriques,in the time of Bernard, 
that wete termed Apoſtolici, And by certaine other(as it is writ- 
ten) that were called Flagellantes, where(by the way) wee may 
obſerue, that none in thoſe dayes had learned abſolutely to re- 
fuſe an oathe in a matter made by the Examiners criminous vn- 
to the parties examined;or yet to their complices, and brethren, 
But for not reuealing their owne,or their brethrens ſecrets, thoſe 
heretiques of olde time had learned perfitly ynough to conceale 
the true hʒyea, albeit they incurred flatte periurie, by ſuch their 
concealement or deniall of the trueth. 

I wil now aſſaye, to anſwere the reaſons, which I haue heard 
brought, for eſtabliſhing of this their conceipt. But firſt I muſt 
put you in minde, how vnteaſonable, & incõueniẽt it is to be acy 
coũted, in al practiſe of lawes. For hẽ the de fendãt hath deny- 
ed a crime obiected, or refuſed to anſwere yea or nay, if it mi he 
be free(for all j by likelyhood can teſtiſie thereof) to make ſuch 
pretenſe, to intent to excuſe thẽſelues frõ that neceſſarie dutie 
vnto } commõ.· wealth; what criminous perſon could, or were like- 


148 4 C. de iy to bee euer directly conuied? whereas, (by the cini * lawes) 
- + gs ometimes, he that is ſuppoſed io haue appointed — to doe 


the fatte ; be that is his ſurotie; he that is called into queſt1on for the 
ſame crime; he that is fellowe, or familiar with the pros perſon, 
may be compelled to ſweare &depoſe of a crime. By the cõmon law, 
if luch(as are ſuppoſed can give euidẽce forthe Queene)ſhould 
not oftentimes bee compelled thereunto by authoritie ; would 
there not (in many cauſes) want due proofe, for iuſticeing and 
for execution ofoffendets? But to this it is ſaid, that men are but 
bounde in an obligation or recognizance to proſecute the fel- 
lonie. It is true: what other bond ſhoulde any man enter for 


his apparance ? But if heerefuſe that, may be not be ſent to the 


2 himſelfe? And when hee commeth before the Judges, 
is bounde alſo by a neceſſarie oathe, to giue true euidence (to 
the vtmoſt of his knowledge ) againſt the priſoner, or perſon 
to be tried. Which, if he ſhall refuſe; he is like to ſtand in boltes 

with 
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with him, whoſe fault he minderh toconceile, as hee well deſer- 
ueth : and happely may be condemned to pay a rounde five be- 
ſides, for his notorious conrempe , and for betting of offenders, 


in their lewdnes, © 


If it be ſaid ( as ſome haue obiected) that it is not amiſſe to 
dane fo the bee willing: but that it is hard to bind him 
pon his oarh to teſtifie, v deuer he knoweih the de- 
2 , touching that matter: truely I — ge = —_ to 

is _ may tend; except witneſſes t ſay v ow 
little they liſt — or els chat 1 haue mens 
words to be beleeued againſt others (to they cõuiction) without 
any carb. But what matter can be confirmed without oathein any 
outward actions oſmen not — ſome ſenſevnto _— 
it is the law of natare and nt, to — — 
ther, without an cat. For why ſhould not any mans 
forhis one clearing; bee as ſtrong as many other —— 
words, for his condemmation? „ 
ai quam ad codenmands. holy Ghoſt — — to be 
1 law of nations, that no mans weed * ſhould 
ved,chus reflifiech;thar en" oath for con 1 men in-  Heb.6.y.16, 
definitely, & therefore moſt vninerſa 

It is: told as amatuaile of — 
Zmnocyarei for whoſe bare word,the Athenians ( 
creed;that it ſhould be holden of as great force as — all 
matters: ſuch vvas his rare and ſingular Wer. nM 

Touching their teaſons, I make this to moſt ge- 

perl l. Becanſe they haue not inflly — Magiſtrates 
W eee eee — 


1 be the Magiſtrate: inſtruments againſt ſuch; as be 
To — — hen they are bound to 


Huber the deliner nce of the Innocent, becaxſe it ii ſaid: Des i Proverd, 24, 
preſerne them, ver. 11. 


ſea that art broverto death; and wilt thou not 
that + led io he fbitne And it is noted as a — Paul him 


7, that be * Podde er and kept the 1 
ee e N 
ae goneſnchiomanerafure 


\Enamed Alex. ab Alex, 
alawe ) de- Go Gen, Dierum. 
Lid.5.cap.10. 


ſhould ſay, We haue 
Mika ri onde, 728 whartſocuer the 


lawes bor Migrate Trent inketothe comary 


that 
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that doe but ſecke to puniſh ys for it. And ſeeing we are ſo well 
perſwaded of all our m cel, we may not be any ir. 

of our owne or their further detection: tor this were to conſent, 


do haue guiltleſſe men puniſhed, But is not this to take ypon thẽ 


(being but witneſſes of the fact) to iudge alſo, of the lawe, what it 
ought to be, and to condemne it as it isꝰ and is it not ( in effect) 
aſmuch, as to condemue the laves of vmialice and the magitrati 
of tyramnie, perſecution, and of ſeeking the vexation of innocents? 
But ifthe law es were ſuch, yer(atthe commandement ofthe 
magiſtrate)ro tell the particulars of theſe their actions, ſo iuſlifia· 
ble (as they thinke ) whereof the Magiſtrates already knowethe 
eneraliric;is not toconſenr,ynto the puniſh of mnocents. 
oth euery one that confeſſeth his owne crime, & pleaderb gal- 
tie in a cauſe capital, conſent to his owne death ot is thereby git 
tie of his owne blood? then why is he more conſenting or is 

Y 

( 


to their puniſhing(due by lawe for theſe actions) who onely d. 
clareth them truely as they are; more thẽ he that confeſſeth (be- 
ing indeed guiltie ) may be ſaid to be gailtie of his owne.death? 
It is a ſubiects dutie (moſt eſpecially in cauſes not capital to him- 
ſelfe) if he be required by authoritie; not to dallie, nor to lie vn- 
to the Aagiſtrate, but to tell the fact truely as it was; whomſoe- 
ver beſides it may concerne. Nox, if thereupon, either the Aa- 
rate puniſh it where he ought not, or more gricuouſly then 
lawpermireth ; ot if the lawe puniſhthat as a crime, which is a 
verze the fault and guilt before God is not in them that declare 
the trueth, but either in the /dges, ot in the lame. 


Nay, to enſotce this point a little furthetʒ l would aske this que - 
ofthẽ hat be of } cell 


ſtion of euery ſide: A man being of neceſſit 

to plead either gaultie,or not gailtie to a crime capital ynto him, or 

reyes rodeath;ifhe be guiltie ofthe I yet (hape 
* 


weth there can be no pregnant ( no nor any likel 
euidence brought againſt him: 9 — in — Nl 
out any ſinne, may ſuch a man not guete vnto the mat- 
ter of inditement? for the time, place, and other wordet of fourme 
aud cuurſe, are not trauerſable. on the other fide, if (in this caſe 
hee pleade gavltie ( bein den deeds) bheris be (ebercbr) 
guiltie of his owne or not? 5 | | 

Bui ocongpdipgofiane before God, fag one cnghe (In 
conſcience) to ple Ann 
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—— 4 — je ofhi death: why ſhall } dc. 
rags | 2 ar” eg imeem 


it(being charged thereunto) guiltie or cõſenting vnto their 
— may wy Xray Fx ry 
ed to be?for if any mans faults may be ſpared,a man might moſt 
lawfully ſpare himſclfe: quia Ordinaria charitas incipit a ſcipſa. 

And to preſſe this ( 4 Paulo at leaſt. if not a fort) a 
little further: If ſuch a man ſhoulde chuſe rather to be preſſed to 
death for ſtanding wilfully mute, and not anſwering directly vn- 
toeithetʒſhould he not de ia pol euen in true tetmes of Diami- 
tir) be accounted guiltie of his one death, & to be(in the 
of God)a mwrderer of himſelfeꝰ the very like is to 
iudged of theſe perſons, viz.that their puniſbewent (as couited of 
the crame)is me —— — 
& chat none are cauſes of 5 puniſhmenr inflicted vpon them, but 
themſeluesʒ for ſtanding obſtiuately mie, without direct anſ ve- 
ring(in fourme oflawe)as they ought: though ic were admitted, 
that ſuch their actions, hereof they bee interrogated, were all 
good, and they innocents. 

And as the reuealing ofother mens actions (when we are du- 
yuan bees iltic,or conſenting to their puniſh- 
ment:{o our refuſing toan{were,neitheris any meanes(in deed) | 
— . Me otter ir delmerice.For 
God wil notallowe to haue innocents deli by our diſobedi- 
exceto his Lientend on earth;nor by concealemẽt of any trueth, 
rr to be 
declared. And therefore} place ofthe Proﬀerbesbyche brought, 
ficteth not this purpoſe, For ifthey for their obedience ſake, with 
a ſingle heart & without intent to hurt the innocear, and being 
charged ſhall deliver but the very plaine trueth ſ how vniuſtly 
ſoeuer the magiſtrate may ſeeme to deale aſterward) yet ſhal not 
the diſcouerer of che trueth, bee a partaker of the: 
ſinne. For it is but he * which imagineth to doe nil, whome men ſal 
call an aut hour of ar is recorded inthe ſame Chapter, 

The other place out of y Alls is ni ike to) matter & caſe, 
that we haue in hand. For Pau was not | autori- 
tie, to bewray any thing he knee againſt uch leſſe to 
—— mw 1 

Dd 2 of 
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: 


2 


: Rhemiſh Teſta- 
ment, in anno. 
cap. B. Act. A- 


poſt.ver.i 3». 
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ofhimſelfe and of a malice againſt the yery profeſſion(which he 
then deteſted) did thruſt himlelfe into the cauſe, and rather then , 
he would not be ſome ſtickler in ihe thought good to do ſome 
office of kindenes vnto the tormẽters & executioners of that holy 
Martyr, though it were but by keeping their clothes: & thereby 
he directly, gaue apptobation and conſent, yato Steueus death. 
Yea, this their opinion is without any other like example in a- 
ny text of Scripture; except pethappes they will gather it from 
an eher nation and note pretended to be collected from the next 
Chapter following. For I finde an opinion collected thence, 
which — with theits, in this behalfe. * /f :how bee pat t0 an 
oathe ¶ ſaith that note) to accuſe Catholikes for ſerning God as they 
owght to dec; or to viter any innocent man vnto Gods enemies and 
his: thou onghteſt firſt to refuſe ſuch vnlawfall cathes , But if thou 
laue not conſlancie and courage ſo to doe, pet home thou that ſuch 
oathes binde not at all in conſcience , and las of God : but may and 

muſt be broken vnder paine of dammatiou. 
They will not confeſſe, that they haue ſucked this opinion 
from hence : and they may not be — 2 vs out with 
their olde dogge tricke; and to ſay it not of the Pa- 
piſtes, but obſerned ſo much themſelues, by reading of the Bible. For 
this were both to iuſtiſie their one; and with-all, this corrupt 
doctrine of the Jeſuites, as if they both ( ſo well agreeing toge- 
F od, 1 
But they bring ſeuerall places and examples, whereby they 
thinke this is prooued. The officers ofthe children of /f-ael, that 
were appointed by Pharaohs taske-maſters, to looke; that the 
people oulde make as much Bricke by day ( and gather the 
we themſelues) as they did when ſtrawe was found to their 


handes; ſeeing that the ns e 
| — — Th Foe —— 


live & ynreaſonablenes of this, vnto the bi. But the king gaue 
thema reſoluto anſwere ; that they ſhoulde doe it; vpbraiding 
them, that it was but idleneſſe, which made them pretend, that 
they would goe to offer ſacrifice ynto their God . Which thing 
as the ground of Moyſes and . cr: ſuite ymtohim , chat the 
Ines leaue, to goe into the wilderneſſe. So when 

Mercomming with rhis bard anſwere from the king: did 


70 meete 


% 
* 


* 
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meete with CMoyſes and Aaron, they expoſtulaied thus with 
them: Ie haue made our ſanonr to ſtinks before Pharaoh ang his ſexe Erol. g N 
nentsyn that ye haus put a ſword in their hands to ſlay vs: meaning 
that their ſute for going forth to ſacrifice,did ſo diſcontent ig 
chat he would {in thatreſpeR) oppreſſe them, euen vnto deaib. 
But what is n doth this phraſe of putting a ſ om 
into another mans hand ſo . — men, chat they will ima» 
gine; by what oc caſion ſoeuer a wicked man pickes quarell to 
pprefle Gods children; that ſuch a thing whereuponthe oc · 
caſion is taken (of neceſſitie) is vnlawfull to be done? from the 
beſt actions of godly men, tyrants will oftentimes take occafion, 
to perſccute the whole Church. ſhall therefore all-exerciſes of 

re 2 be intermitted? or 
Euen in this place, the meſſage that Corſe and A 
brought to Pharaoh (which occaſioned ſuch oppreſſion to the 
children of [ſ-ae/ ) was put in their mouthes by the Lord. And 
therfore they ſinned not, albeit this was like to haue turned to be 
4 4ſfwor ſraeli but rather theſe 
againſt thoſe, 


| For who euer denied it to belawfull 
vnto the Lords Prophet: ? then, 

ment to the co 

he was euer ( 


doth not 
reueile them; or to tel his 


— 


1. Sam 1. 
ver. 1. 2. 


1. Sam. 30. 


vet. t. & 32. 


1. 8.23. 
ver. 17. 


the Lord was 


3 
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where they were, or had beene commaunded by her torelieue 


none ſuchꝭ yet had it bene no diſobedience towards the AA. 
ſtrate. for it is not noted to be the doings of the king, but that 


leſabelſlewthem. Now, the kings wife is no ſonerigne; but a ſub- 
iect her ſelſe. Moreouer the killing of the Propheti, for no pre- 
tence or colour of cauſe at all; is in it ſelfe ban, t an call. as 
no man can haue any ſhadow, to giue alawfull conſent vnto it. 
Laſtly,a man cannot gather a general in amatter doubt- 
full, and not plainely deliuered els where in Scripte) out of any 


mans fact : becauſe all the circumſtances which then 
— the generall c t, of 
„ Ne nam exemplie 
| 1 booke of Samuel, they bring three other ex- 
bis ſernants that they ſhonld kill D axid : but Jonathan Sauli ſoune, 
had a WT — — 
fetch Dauid vnto 
— ch de Jonathan anſwered, Where 
— nero be done ? the third, that when Sau commanded his 
De 99 ror lies 
— — ſerie, — 
thus ſet together. Firſt, theſe commandements (thoug t the 
from him, & an euil ſpirit was come vp- 
on him. Againe,it is apparamly —_— it ſelf for any to kill 
naduiſed commandement 
ofthe kmg;euen without all colourof 
Laſtly; Bauid was kno wen vnto them, to be afore appoymed, 
raleraced de falt to oontinue in placertill the meaſure of his ini- 
qultie vras fulfilled. And therſore / in this teſpect ) was it vnlawful 


ll out, are got knowen. But — — — 
amples. The firſt, chat Saul ſpake to [onathen his ſoune and to all 
—— pay my aid to Jonathan : Sond and 

fore ſhall bee 

vot mone t the Priefts of the Lord, 
king) yet they were, when he was enraged and in a — 
an Inivocent,vpon the 

any lawful /adiciallcourſe, 
yea, & their anointed king fromthe Lord; — Sani was 
to kil, either him. or thoſe that fauoured him; the Lords 
Priett;: whole limnen Ephod ſhould be a — 


pitate executions: where neither conifance of 
e cauſe: nor any due conmiflion and 


" Anccherexumplethey bring,ofthe 


cent, wat 2 


* 


Fo” 
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toproue their intention. It is thus written 
rot a 9 of —— Ey; 5-2 
men 

This obiection carrieth his anſwere with him. For it is hidthe 
feared Gad, & cberefare did not berein,as the king comended: noting 
ynto vs, that the comandement was ſuch, as could no way ſtand 


with thefeare of Gad. There is no nme in the world to bee ou 


beyed, when he commaundeth any ching; tiredtly ſorbiddeb 
God: for it is better toobey Godthen man, The Prince is no 


nor yet Gods Lieutenant, but a meere man; in that which he 


comandeth directly contrarytoGod.Thatthis wasof 
it appeareth: for to kil,is(manifeſtly)by 5 ai law of God ti nes 


t idden. Vet chis hath hisrxceprign:vizthatitianc ] 
der, when we execute the penaltie of lawe,ypon murderers & o- J. 5 
ther wicked perſons, duely couuicted & condemned. For be thet C.. 


ſheddeth mans blood , biy blood ſhall br ſhed by mau, faith the Lord, 
* could be — _ — AS wicked- 
ing dut by a generalliudgemerit condemned moſt wickedlyand 


22 ; euen before they were. new cenfetae exyſere ( ſaith 
w 8 


law) qui aulas oft in vtero matris. 

Nov let vs compare theſe laſt foure exactples,with the ſrope 
andpurpoſe, fot which they are vſed. The very act of mardering 
a perſon nototiouſſy mc, — — ne 
condemned, is — — 


owne nature cuil, wi to dee 


e ces ofchiscaſe (asitis pro» 
will (perhaps) hold it vnlawfull, And thereſote 
— milicude and diuerſitie bet wirt theſe examples, 
and that which they holde; as they can neuer ſerue this 


IEA NAS bl es dy ore man 


muſt proue vnto vs: that it i * 
ged by erat axthoritie) to 
thet mans actions; if hee ION 


— 


* 
7 feared God and .. iy. 


> 


1 lok.2.25:5- her, whetherthey 
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7 odbmdgrafrembiend; that the trat mindes to punifh 
—— wherehe ought — forrghen 
% —— " heyalledg ſtrongeſt, th le * of 
lock 2. ver. For e, e as e example o 
= Robeb + who would nonellete kin 22 
— ſrael were; though ſhe were him commanded to bring 

5 Heb. 1.ver.31, tw fr and (be acommended or by the* holy Ghoſt. 
In anſwere hereof Iſay: we reade not, "hatthe king acked 
were there ſtill, or not; albeit ſhee 3 anſwe⸗ 
_—_— went owt: but ſhe was commanded ele- 
kicks famethingimere;heneocell whcereboyrere, 


ſhe hadbeeneſotuked. 0 
nne Secondlyſy * faith ( vpon : heimiraclesthit Gal had | 
loſs did, $00, — Finns. [frael)and by ſpecial reue- 
ive. lation; Rabab knew, that God, — — and 
earthbentath,whole the earth i and the fulueſſe thereof, and who 
( actording to ene 
abuſb kingdomer, 'asit ſeemeth beſt to his diuine pleaſure: had 
5 ToſulbiL,v.9, afore that, gans that whole lend. vnto the children of Iſrael. So 
that in very right and trueth, ſhe didowe no more obedience to 
the late king of /ericho; but was by Gad diſchatged thereof, and 
lawfullymight las ſhedid)ſubmic her ſelfe;& capitulare(forher 
bee embaſſadours of thoſeʒ to wha of very 
her ſubiection and therefore could not (wi 
finne ) haue betraied them, being ſent frõ Jeſhna het lawful 5 


into tho hands of an vſewper; wh6 ſhe knewperfirely the 
E Lachs — es 


Thi ſtrongly —— 

1 Habe. bid. that plate o Pro war ————ů — 

(fait — e)the barlot Rahab periſhed nat cui nic emtdinn,gith 

— — 
were i v 

ae —— of them atecõtended) d therfore 


thehand Hoſbus de the peo ple: is it not mani- 


——— are in dae 
oug — to haue taken knowledge thereof, and to haue 1 
le archer owne perils? 


Lau, Bere lm this ——— done 
— * 
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ecoxomy,which, by vs may not ſafely be followed. As 


the lye that ſhee made, in laying , ſbee wilt not whence they ere, . Icca. v.. K 5. 


and that they went out in the euening. And likewiſe, it is not to be 
preſumed by any ſabiefts in theſe dayes ( when as miraculous; 
and ſpeciallrenelutions are cealed ) to adiudge themſelues either 
wholly, ot in ſome particular actions & circumſtances, to ſtand 
diſchatged of their cbedience and alegeance towards their Sau. 
raigne or vndermagiſtrates; hen and how farre, themſelues wil 
fanſie. For if by this and ſuch hike extraordinarie examples (or by 
that of Obadrahrhiding of the hundred Jiuch 
tion were lawfull or tolerable : what a goodly colour might all 
diſobedient and rebellious ſubiects haue, namely vnnatural fu- 
2 ouer ſea, Ieſumet, Seminarimen,ecuſants,concealers & bar- 
erours of theſe, and ſuch like boutifeux & bellowes of ſedition, 
for all their godle ſſe attempts? are they not, or atleaſt will they 
not pretend, to be as aſſured and reſolute ofthe goodnes oftheir 
cauſc,as the Diſciplmarians are touching theirs, & their deſigne- 
—_— that for theſe —— wouldbe counted molt fincere 
eſſorsof the , to holde the like dangerous poſitions, & to 
na to — the ſame & — — and 
examples then the Papiſts doe theirs: for my part, I doe recken it 
to be the practiſe and part, neither of grounded and iudicious 
Dinines,nor of well aduiſed or duetifull ſubiects, quorwn voeſti- 
£15 inſiſtunt, eorundem e xitus perhorreſcant, 

But they ſay further: that by ſuch oath bey ſhould be d&r@ven to 
diſconer —_— ſpeecher, that ſometimes paſſe men in prinate fe- 
lowſhip,as at table & vc. or ſuch as come vmto them for connſell , and. 
for prinate reſolution of their conſciences. | 

Firſt, there is no man bound to anſwere more matters then 
beconteined in the Article or [nterrogatorie, whereof he is ex4- 
wined, But if any matter be therein layde downein ſuch ſort, 
as it leadeth (pertinently & directly)to ſuch diſcouerie: then is 
it likely, that by ſome meanes it is detected vnto the Magiſtrate” 
afore, andby him thought expedient( for ſome neceſſarie pub- 
like cauſe) worthy of ſuch Exquirie. Againe, if ſuch priuate tallę 
or aching of counſel haue bene cõcerning ſome platte or practiſe 
laid or to be laide, that ſhall (in diſcretion) C—_ by the 
Magiftrate expe dient ( for _— wealchs ia * bee: 

| c nowen 


— o 8 
7 ä * 
r — * 
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knowen and diſcouered; and therefore if they ſhall engaire di- 


rectly of it: Ican not ſee, howe it may ſtand with any mans du- 


v Prou. 11. v.13. 


tic to Gad. vnto the Prince, vnto Lawes, & to the Commonwealth 
to conceale it, being charged to the contrary, But of other ſe- 
cret ſpeeches, tteaties, and reſolutions of mens conſciences; no 
Magiitrate is of ſo ſlender diſcretion ,as to enquure; nor canb 
lawe (though hee would) for want of thoſe indicia and ſpeciall | 
preſumption; and inducements that are required, to mo an ex- 
quirie vpon: and therefore this is but matter deuiſed, ad concitan- 
dam & confl and am inxidiam, againſt lawful authoritie, 

They alleage alſo, that by their diſcouerie, ſome that be very 
poore may be vndonc: and that the moit of the matters andperſons be- 
ing already knowen wnto antherrtie, there can be none ve for them to 
appeach any, but to alienate their mutuall aſfeftions , and to haue one 
another in iclauſie. 

This is very looſe & ſimple, to reaſon vpõ a caſaellevent which 
may happen, thereby to prooue a _ vnlawfull.for of a good 
matter, an ill exexz may, and docth often fall out, & e connerſo, 
Careat ſucreſſibus opto,quiſquis ab enentts facta notada putat, could 
the very heath Poet ſay. And why ſhould ami withdraw his duty 
to Magiſtrates, onely for particular & priuate reſpects touching 
himſclte,and ſome few other priuate perſons? Whatſoeuer may 
happen, let him doe as he ought: Fiat iuſtiti. & ruat mundun. 

Particularly to the fitſt, why ſhould any man pitie his pouertie, 
that pitieth not himſelſ, but wilfully runneth into dãger of lawes? 
& ſhal a man holde a poore man more deare vnto him, then the 
common quiet & peace of the Chwrch and Commonwealth both? 

The ſecond part implieth a centradictiom in it ſelfe: for if the 
matters and perſons were ſufficiently know en; then (in trueth) 
were it of no vſe, tor the MAagiſtrate to enqure ſurther. yet if they 
be ſo knowen already, then what wilfulneſſe is it in theſe. men, 
thus obſlinately toperſiſt co their owne hurt, and yet to doe o- 
thers no good thereby? '. -/ 1 Hf 

They obiect further, chat to diicouer their brothers ſecrets, is 
condemned as a fault. by — — for * he that goeth about 
45 a ſlanderer, diſconeretha ſecret, put be that is of a faithſullbeart | 


cꝛucealeth s matter. «And ſeeing they bane wet in ſome menrhouſes 
that didit for good affeilion and opinion vatd them if ibey ſhould di 


Coney 
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cover ſuob, it were a very vnt requitall (they ſay) towardes 
them. And for that them felowſhip is in the trueth , & the — 
malle holy therefore (enen by the lewoflone and felowſhip )they may 
not detect one another: for that were a note of a falſe brother, 

As for the trueth of the matters that they meete about, & the lo- 

lines of the co ſe they walke, it is not of this place to qiſcuſſe: ks 

boly and true ſoeue r it is, it dare not looke out at noone da 

and yet we liue in a tate profeſſong the Goſpel. Num fic Ap alt 

num ſic Martyret, & c? but y more true & holy it is, the lee ought 

they to be aſnamed to reueile it (being called into queſtion for 

it)as is ſignified afore. Here(we ſee that the /aw of their lone and 
felowſinp, and ina hoſpitale, towards ſuck their priuate friends , as 

haue receiued them;is by them, more eſteemed & accounted of; 

then either the pub lite lames and ſtatutes of the tealme, or, chen 

2 e the ¶ Hriſtian Magiſtrate, and to their countrey, 
— — 97 conpleſbrar. + _ #Cicnroollic . 

74 Yoke forch of a ſecret, of concealmg a matter, & falſe 
brotherhood — f eſpoken 20 who doeth not ſee, that it is meant 
of needleſſe, ſlanderous, malicious, and rrecherow bewrayings of 
our friends, or of others ſecrets; and not of any iadicralldepoling 
of our knowledges, when we are brought before » Megifratet 
For if this were not lawfull and godly, then might no witneſſes 
teſtifie a trueth in any matter whatſocuer,thatis not knowen a- 
broad afore,or ynto the Aſagiſtrate : for that it can not butturne 
to the declaring of ſome matter, doubted of or not Rey 


knowen.T he comen tr fortifieth this 
qui ambulat fr andulenter renelat arcana, qui autem fidelis oft, — 
amici commiſſum. Therefore A ing the true mea- To 


of that place ofthe Promerbs,faith: that ſuch matters as tend ** 
eee. of the ſoales or bodies of 4 number ; or to the 
great detriment of any one priate perſon, a man that knoweth thens, 
«(in beben — ightway toreneate them. | 

Thus farre in anſwere ot — reaſons, who (of ſuch as pro- 
_ the Goſpel) gaue the firſt example of diſobedience in our 

dayes, by by refaſall to take oath, in ha reſpeQzyviz. for that they 
were vrged to teſtiſie of their fellowes , aſwell as of their owne 
ations, whereof they were interrogated. 


But an example of William I is ſaid by} Treatſores to 


For ſol. 146. 


1471 (. i. editi. 
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haue refuſed an eatb, about 160. yeres ſince, vpon this conſidera» 
tion amõgs others: doth moſt aptly( l thinke)take his place here. 

For when * Archbiſbop Arzndell; be fore whom he was conuen- 
ted, ynder pretenſe of Lo{lardie) offered him fauour, if, amongs 
other matters he would be ſworneto forſake his opinions, to 
withſtand all ſuch as ſhould holde the ſame opinions, & (in caſe 
they ſhould not be reformed) to put them vp in every Dioceſle, 
where he came vnto the Biſhops: he refuſed this fauour vpon a- 
ny ſuch condition:becauſcbe would not (as he ſayd)become curry 
Biſhops efpit, and Summoner of all Eng land: nor giue ſuch offence, 
2s to be accounted to haus forſaken the trueth. 

In anſwer whereof, l ſay, that this was but a fauor voluntarily 
offred vnto him ypon that condition;and that oath was none o- 
therwiſe exalled of him, not yet by lawe might be exafted. Inſo- 
much, as no man is(by law) bound to make any ſurh promiſe, ot 


co enter into ſuch a courſe. Againe, there was no ſpeciall opin og 


in particularitie charged him , which he ſhould be firome 
to forſake, & ſhould detect others of;except he ſhould be bound 
to forlake all that he had learned in Scripture concerning the 
feare & ſeruice of God. and therefore it is nothing like vnto the 
caſe, againſt which, wee doe here argue. Fot thoſe [nnonators, 
which wereauthours of this opinion, had particular articles con- 
cerning their owne , and others ations, treaties and concluſions 
obiected vnto them: which were alſo afore-hand conueniently 


| (though not in euery neceſſatie particular) knowen , and dii- 


couered afore vnto the Magiſtrates. vnto which (albeit after 
many tergiuerſations,and much a doe) they anſwered at laſt in 
the Starre. chamber vpon their oathes that which touched their 
owne facts only: yet vnto no more thereof would they anſwer, 
then they pte ſuppoſed & gathered to be afore knowen, ſuffic i- 
ent for their conuiction, — ſhould haue concealed it. 
But what other company they had, the thoſe who were defen- 
dants at that time, or in whoſe houſes ſuch Symodes, and rreaties 
were held; they pretended themſelues bound in conſcience, not 
to anſwete. And yet the Iadger of the land, twiſe, or thriſe ouer- 
ruled it, and ſignified ſo much vnder their hands; that( by lawe) 
they ought, and were bound, to anſwere the /nterrogatories pre- 
ferred concerning ech oftheir complices and — 


Ie \ 


g n 
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It may be, hat the. Note-gatherer allo by one of his quetati6s, 


meant to enfotce Tindalrauthor 
For he wriceth, that if a wicted [nag him that hath ſ@orne, 
things hurt full to his neighbour and againſt the lone that is in : 
then he muſt repent that he bath ſirorne, but not ſinne againe to ful. 
fill his oath, I make no doubt, nor do gaineſay it, but if mine an- 
ſwer ſhalbe, both againſt the lone that is in Chr, & alſo to my 
neighbor hartfull: that an oath cannot tie me, to anſwer in ſuch a 
cale; yet if Tndull thought, whatſoever may bring puniſhn . ẽt 
ypon my neighbor is of that nature: then muſt he giue me leaue 
to doubt of the ſoundnes of his iudgement herein no leſſe then, 
the Note-gatberer himſelfe will do vpon the pointes afore tou - 
ched; and many other conteined in Tindalles workes; and no 
leſſe then hee will doe vpon the A hemiſb note agreeing wholly 
with Tindall here, and touched by me afore. 
He ſeeketh alſo to ouerihrowe (how beit but generall oathes, 
which none defends) by coparing them to the doings of Long- 
land ſometimes Biſhop of Lincolne, againſt whom he moſt bit- 
terly inueicth,for conſtraining children(by oath)to accuſe their 
&c. of hereſie: whercof ſome{he {aiethi)choſe rather to 

— : and bringerh Maſter Foxe his condemnation 
thereof, Bur I geſſe what it is which chiefly pincheth the man 
in this ſort: belike, becauſecertaine of his Clients home hee 
would patronize ; were lately required to diſcouer their com- 
plices in their diſciplinaric aſſemblies. | 

I can eaſily yeelde, that where great preſumption or perill of 
periurie is, rather then a man wil diſcouer a trueth, that there, 
and vnto ſuch, it is no good diſcretion to miniſter an oath. but 
eſpecially againſt the lite of thoſe, who attaine ſo neere vnto vs 
in proximine of blood,or other no leſſe ſtrong affection. For the 
ciuu la w ſaith. Filius no torqurtur in caput patris: a child ought not 
to be tortured in a point of perill, ynto his fathers life , And the 
like reaſon, which is in torture. may(by ſome perhaps) be thoght 
to be alſo in an oth. againſt his fathers life. But we may not make 
this a general doctrine; as if in no caſe whatſoeuer a childe. ot 
ſuch like might be examined in a point capitall to his father & e. 
For if the matter do concerne treaſon againſt the Prince, ot the 


common wealth; I male no doubt, but „ moy, & cught 
to 
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te againſt ys; in this behalſe. Tindal.in re 
wor ap 
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, As Yptlogieoftertaing 1 Chaperg. 
# to be tortured, euen againſt his ati father, and others, howe 
| neere ſoeuer. But if this be lawtul for creaſe againſt man. nici 
more then, for that which is here indeede; being no leſſe then 
treaſon againſt the diuine maieſtie of God himſelfe, whois King 
of kings, and Lord of all lords. Thus farre touching their rea- 

ſons, and allegations from diuinitie and duumnes. 

So thut al their obiections being reſuted, I vill nowe preſſe 
et. f. vet i. them in this point, but with one pregnãt place out of Leuiticusʒ 
1 which is alſo handled 3 by me in the 11. chaptet ofthis 

third part, viz. f any baue ſinned, that is, if he haus heard the voice 
af anoth, and he can be a witnes whether he hath ſcene, or knowen of 
it. if he do not witer it he ſhal beare lus iniquity, But theſe(of whom 
we ſpeake) haue heard the voice, and forme of the aath, haue bene 
adiured in God, and in her Maieſties name; and by authoritie 
charged and recharged, and the can beare witneſſe, for they have 
ſeene and know the matters (whereof tlie charge is, as themſelues 
do confeſſe) and yet they will not vtter them in particular, but 
obſtinatly, without any good ground (as may appeare) do per- 
fiſt in re fulall: and therfore they do groſly /a, and ſhall beare their 
owne miquity,indiſtiaftly; whether the matters to be vttered be 
comendablein their brethrẽ, or not; & whether they thal (there. 
by) be brought into trouble, & vnto puniſnhment, or otherwiſe, 
Much might be alledged out of the common lame, and iatmres 
to proue chereby, the law full exacting ofa neceſſary aath, for diſ- 
couery of our chriſtian neighbors crimes and offencetzaſwel ſuch 
of them, as be but mala quia prolubita: as thoſe which iu their 
one nature be cuill, and be therefore ſorbidden. | | 
As that grami [urierat Aſſiſes, & Seſſions are vrged by oath to 
enquire, & preſent treaſons, murders, & other felonies breach of the 
peace, violation of ſundry lauer & ſtatutes, common Nuſauces ec. 
100“. 6. 7. Thatif ab thingman, cycefuſ to mals preſentment the ſtemard 
of the Leete may amerce him : And in an altian of debt brought he 
ſhallnat wage his lame, vpon that amercement, 


— 
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f bis Hz. ea 1% That by a? Statute, cine fe comſtablet, and bailifer were 10 gius o- 
M uidence vpon their oathes , touching unlawful retainers within the 


1 precinct of their offices : and vpon concealement, were to be puniſhed, 


t | with ſuch like a great number, - 
he [nnonators Who are nowe the moſt eſpeciall 
. defenders 


it - Burhecaule 


— 


Fart. . proceedings inCourts Ecclefialticall, "21; 
defenders ofthis opiniõ, both by argument Be pi actiſe, do make 
no accoũt at al of any — — they liſt to fan 
fie vnto themſelues a cõdemnation & contrariety of ſuch la ves 
vnto the word of God, as in this caſe they doe: therefore "a 
no further trouble wy lelte, ot the Reader, in that courſe. 
CHA P., XV. mar 


Their ar gumenti are anſivered, that condemme the 1 Fo 
kin — an oath a vnlawful, becauſe they baue not Aan knows 
vnts them of enery particular before the taking of it, 
ee Ounenple Jo opr ooned lan full and godly. 
7 chl5er ofthe, made vnto the maner 
IS —.— againſt crimes in Eccleſtaſticall 
courts(& cõcurring with the very ider of the oth) 
is: for that they are 2 to take the oth to anſavy 
hy og before Abt andperuſall of the articles & [n- 
errogatories by the had; whereby they might hans 
ber and eee knowledge of euern particular thereinconteined, 
The cauſe why this exception is by them taken is not for that 
al ſuch refuſers do purpoſe to take the oth, when they ſhall haue 
ſeene the articles; — if they ſhall finde them to be ſuch as ihey 
thinke either cannot be prouedl in caſe they ſhal de i deryrbem)ce 
to beoftharſort,as they can eaſily wade throug the:then 
ſome of the (hetetoſore)haue not cw — any bones to 
take their oths,wharſocuer they wil do now. And therfore cer- 
taine of ihẽ will not ſo much, as promiſe by their word to take 
eth to anſwer the after peruſal. So — it on appeate,chis15bur 
a quarrell —.— by them (of purpoſ heir 
cet how far they allo may be — —— then that there is 
any ſerious — of ſcruple herein, which they ſtand vpon. 
Some ofthe cauſes why it is not thought 8 thoſe 
chat be in exrberitie) to let them alu ays know the ſeueral parti- 
cularitiesaforchand; & ſo bo leaue it in their liberty either to re- 
fuſe, ox to take oath afterwardto anſwere them; are ſufficient, 
and weighty One is, becauſe i is ſometimes impoſſible in it 


elfe z for that one /aterrogatorie often riſech of an other, eſpe- 


ciahy wheraa meyanſwereth aſfirmatiur ly a ſo that the oathe 

cannot conueniently be in ech caſe teſltained vnto ſuch ofihẽ, 

dear ſer dane aforeʒ ſecingneceſſatie occaſion oſ — 1 
miniſtre 


rb Un Apologie af certaine \ Ci,. 
miniſtted, may leade vnta a further examination. Another is he- 
cauſe ( ſomt of them haue done hen this fauour hath beene 
ſhewed) they vſe it but as a meanes, to inſtruct their confede- 
ratet for concealing, or diſguiſing of the trueth: which may ap- 
peate, for that aftec peruſall , they themſelues cemaine as obiſi- 
nate in tefuſall, as they were before. 

And albeit no lawe (that l knowe) doth of neceſſitie require 
articles to be ſhewed to them, at ſuch proceeding , before they 
reſolue, whether they will take the oathe, or not: yet if any will 
ſweare(afore) but thus; that he will peruſe them, and after hee 
hath peruſed them, he wil then take the oath, directly, and true - 
ly to anſwete them, ſo far as by law he is bound : aſſuredly then, 
the ſight of them aforehand neither hath bin, nor will( I thinke) 
at any time hereafcer be denied vnto any, in ſuch a caſe, 
Some reaſons I haue heard to haue by thẽ bin vſed, to proue 
it vngodly. leis thus written inthe * Prowerbs; He that anſwereth 
a matter before he heare it, it ts folly and ſhame to him. Much more 
then (lay they)is it foly, to ſveareto anſwere a matter, before a 
man heareic. Inverydecd, it is not poſſible directly to auſwere 
any matter, before a man here it, and know what it is. But the 
meaning of the holy luſt there, is to taxe ſuch; as vpon a pre- 
rence, or for oſtentation of pregnancie of wit, and quicknes of 
conceipt, ot vpon ſome other raſhnes; will take ypon them to 
vnderſtand a matter and to anſwer to it, before halfe the tale, and 
materiall points of it be opened vntothem. Whereupon groſſe- 
lyofttimes)miſtaking the whole matter; ſuch a man is ſhamed, 
and folh is alſo iuſily imputed vnto him ſor it. 

Beſides; this their colle&ion hereofis out of the rule, that is in 
controuerſie, and practiſe. For there are neuer any ſworn to av- 
ſieer a matter befare they beare it. But( indeed) they take an oath 
(aforchand)ro anſwer the matter truely, when they ſhall come 
to their examination: and then they do he al the matters ob- 
iected, before they neede make anſwere vnto them. | 
3 — grand —_— do take alike, yet a lawful oth; — 

at they ſhal diligentiy euquire, and truly preſent al offenders ag ai 
any ſach point, as ſbalbe ginen vnto them incharge,which charge is 
giuen, after their oath is taken. . 

Their next teaſon is, that fer «wan tolake anotb;without a ſure 

prrſmaſion 
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27 e: becauſe whatſoener is not of faith is ſame. And that thisoath 
is ſuch, for that a man knoweth not what the matter ts , whereof hee 
tabetb bus oath, | 

Herein,the aſſamption is to be denied, & proſyllogiſme ot reaſon, 
which is brought to prooue it: for it is of, and allo according to 
euery honeſt mans faith, to beleeue himſelf bound in conſerence, 
to obey the poſtine lawes of his country ( which require him to 
take ſuch othe) ſo they be not contrary to Gods commandement, 

And albeit euery particular neither is vſed to bee, nor yet is 
meet, nor (indeed Mi times) c an be afore hand declared, which is 
requiſit to be asked of him, as one queſtiõ wil grow of another: 
neuertheles, the general heads are ſignified & opened vnto him. 
and it is withal declared, that he ſhal but anſu ere matters of his 
own fact, or knowledgerthat they touch neither his Ae, nor limme, 
& thai(if he think good) he may challenge any of thẽ at the time 
of his ecaminaiõ, as not being bound by law to anſwer them, & 
he (hal therein(iflaw do not bind him) be allowed to reſuſe. For 
the [ndges of ech court are appointed to yeeld vnto euery man 
indifferent /»ſtice, according to law. Sothat the examinate may 
haue as ſure perſwaſion hereof by this courſe : as if euery parti 
cular were read vnto them. 

Their third reaſon is:that this kunde of vat he is infinite, and ther- 
fore a ſnare to a mans conſcience, and not liks the oath that eAbra- 


that it tend:th to 'g lorify God, audio further bus brethren, *Rom.14,ver x 


bam * g awe to his ſernant, * Gen.24 
Though it be not like in this point, bicauſe that was but apro- rad 


miſe to do one particular matter, whereas in our caſe, the oath, 
albeit at the taking ofit,coanſwer, it be promiſſovie;yet the per- 
by telling the trueth of matters, either 
| 


formance of it is aſſertory, 

ſt, or preſent: — es ſuch diſſimilitude doth not hinder, 

chat this may be no leſſe lawfull, then that promyſorie aathe 

was, which Abraham made Elea ⁊ ar his ſeruant to take. 
There is none infinitener in it: for it is not general, either eon- 
cerning his owne, or other mens thoughts wurdi, er worke 4,28 w 
vntruly, & ſlanderouſſy is(by ſome )giuen forthzbur it hath ſu 
cient — the certain reference vnto articles afore ex- 


hibitedʒ which allo are thẽ dec lated, to contain particular didu- 


cing, & laying forth of ſuch, & ſuch N en 


ſome 


n Ml 
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ſome of their circhſtances,of time.per ſon,place,& maner, 


eferen.q,vertz. Their fourth & laſt obiectiõ is: that a ma cught to ſweare," the 
| Lord liueth in righteouſnes,in indgemit,o in truth, This udgemẽt, 
& diſcretion( they ſay) they cannot vie in ſuch ſwearing, bicauſe 
knowe not euety particular afore- hand, whereunto 

mult anſwere. And this obiection is alſo propounded and enfor- 
ced by the Treatiſoar. But (if it be well weighed) it is a childiſn 
fallacre, of the ignorance of the Elenche ; by want of due diſtincti- 
on of times. Forby reaſon the matters are many; and the - 
ticles oftentimes long (beſides ſundry other inconueniences, & 
infinitie of trouble, which would els growe vnto the Junges) it is 
there fore meet, that the defendant be examined apart, at ſome 
leaſurable times, and out ofthe court. In which reſpect, though 
the oath be giuen openly in Court, yet the very examination is 
diſpatched afterward , by the examiner : and then it is acknow- 
ledged before a [udge , as in diuers Courts temporal is vſuall, in 
like caſes of Articles or Imterrog atories. 
The Iadgemii(ſpoken of there by the Prophet)that ought to be 
vſedʒ is not to be referred only to the yery action ofthe oth, when 
we take it corporalſy: but it is Gecially meant of the aduiſed matu- 
rity, & colideratio that we ought to vic; in j depoſitions & ſetting 
downe of our a»ſwers.ſothat 5 not knowing of euer particular, 
when by oth we only promiſeco anſwer truly at } time ofour ex- 
amiuation, doth no way impeach or hinderthe iuagement, which 
is meete, and required to be yſed,inour anſwering:at what time, 

we may conſider fully & deliberately,of cuery particular point. 
That this is a true & no forced ſenſe ofthe place, may be alſo 
gathered by the laſt point, required there by the prophet vnto an 
oth.viz. that we ſweare in truth. for in the very attzon of takeng the 
oath, that truth there meant, cannot be vſed;but muſt be ſhewed 
by the vpright and faithful anſwering , at the time ofthe exami- 
nation; yea though the examinate know them all ſo well, as that 
he had them without booke, becauſe, as he that giueth the oth, 
dotli but charge; ſo by the receiving of the oath, a man doth but 
promiſero anſwere truy, afterwards, And a promiſe doth neither 
nor dem the trueth of a matter: but is tobe made a true 


vome andpromiſe,by the due performance of it, according as the 


promiſe tunneth , and it is truely meant. 


Part.z. proceedings in Courts Eceltfraſticall, 279 
It may be, that one ofthe Note-gatherers quoratios out of Ti- 
dall, was by him ſet downe to entorce alſo this point; namely 
where he chus vrteth: a [ndge put a man to an oath that he ſhall 
wiſver to al, that he ſhalbe demanded of, he ought torefuſe, Is it any 
maruel that he which holdeth a little afore,chat no /ndge ought 0 
make a man freare againſt hu willin any caſe ; ſhoulde alſointerre 
thereupon, that ſuch a general vath,as this he ſpeaketh of, which 
no law or practiſe (imply) requireth , neede not be taken? But 
what is this to the tefuſall of oathe, when it is not generaũ, but re- 
ſtrained vnto certaine articles,and points the heads whereof are 
alſo opened afore vnto him, who is to ſweare? or what ſerueth 
it, to juſtifie a refuſal; for that the defendant may not firſt peruſe 
euery /nterrogatorie particularly,before he will refolue whether 
he wil take the oath, or refuſe it? 

The Treatiſor alſo alledgeth (to this point eſpecially as I ga« 
ther)a ſaying of Jab. Lambert Martyrinhis* anſwer vntothe qr. 
article miniſtred ynto him: The fault which (in this behalſe) he 
findeth,is; for that a man is chargedby vertne of the contents of the 
Euangely, to make true relation 7 all that they ſbal demand of him: h 
wot knownig what they will demand, neither whether it be lam full, for 
to ſhew them the trueth of their demand; or no : for ſuch things there 
be that are not lan ful tobe ſbewed, This he exemplifierhthus : as if 
(ſaich he) / were accuſed of fornication , and nome could be found in 
me, if then they ſhould require me to ſweare to bewray any other, that 
I baue knowen to offend in that vice; I ſuppoſe it were ent cc. 
wot to follow their wil che, He alſo further _—_ fault IS 
Judges for that ſometimes not knowin oofe that ſuch as 
— PIT ve ako — eg byanoth,to 
deteft themſclues,in odening before them their hearts. 

For anſwer hereũto: Firſt there is none that defendeth any ſuch 
generall exacting ofan otli, to anſwer whatſoeuer ſhal be demi- 
ded. Beſids, what is here any way founding to the condẽnation of 
miniſtring an oth for anſwering to particular [»terrogatories.tou- 
ching certain knowe points, opened before ynto} = y?Second= 
ly the iudgement of Lãbert, that a man is not boũd( indiſtinctly) 
to bewray u hõſoeuer hee knoweth to haue offended, is alſo al- 
lowable. For a man being ſo generally asked, is not boiid(by any 
law that l know) to take otb to bewray whatſocuer he kuowes, 
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touching al other mens faults; ſo they be meerely ſecret, not ma- 
nifelted at al abroad, nor bringing any ſcaadal or apparant dan- 
ger, either to the church ot common weale, or vnto the ſoules ot a 
multitude, & whereofhe may & oughti (in charitie) pre ſume: that 
the offendots be repentant. Thiꝛdly, Itake this iudgemẽt alſo to 
be very ſound both in divinity and lam; that a man may not be 
vrged in any humane court, to diſcloſe what hee thinketh in bis 
heart:vnles by word or deed, ic be come ynto ſome overt Acte. 
For if it come ſo far, there may be theu ſundrie occaſions, why a 
man ſhould be examined, What he thinketh or beleeueth. As if a 
min wil alledge iadicialh ſomething, & deſire it to be admitted 
which ought ſo to be, in caſe he propound it bona fide,8 not ca- 
lumniouſly : the Iuige may here vrge him, to declare by his eri 
whether he beleeueth the ſaid matter to be true, & that he thin- 
keth it may be prooued, Likewiſe, he that ſhall be detected to 
haue ſpoken like an Atheiſt; or an 2 God, may be 
examined ypon his oath touching his beleefe. neither is the be · 
wraying of himſelfe herein, capital vnto him, vnles he ſhalt wils 
fully perſiſt in his error, and blaſphemy, and therefore I chinke, 
that by the lawes and policie of this realme , itisotherwiſe in a 
perſon, which hath once abiured, & is againe reiapſed. & that he 
ought not to be examined by oath, touching his hereſies by him 
vttered and holden. becauſe if he be conuinced to haue relpſed; 
he oughi( by la we) tobe burned, notwithſtanding he {hall then 
againe pretend reuocation of his error and hearty repentance. 

Out of this anſwere of Lamberti vnto that article; I obſerue, 
that the Treatiſeur (in my copie atleaſt) hath ſome what chan- 
ged theſe words, viz, and none could be found in me, if then they 
ſpould require me, &c. tor inſteede of if then, hee hath put theſe, 
viz, or if : becauſe he would not haue them ſound any way, as 
if Lambert meant, that a man might bee ſworne touching the 
crime of fornication imputed to himſelfe; albeit hee were not 
bound to bewray all others, whome he knewe to haue offended 
that way, Beſides, by Lambert: ſaid anſwerit appeareth, that he 
thought, Magiſtrates might cauſe ſubiects to ſweare(though a- 
gainſt their wils) & that they are bound to obey them therein: 
which he exemplifieth 2 which Salomon might haue done 


with the two women, which contended about the childe; if 
otherwiſe 


a 


Fart. 3. proceedings in Courtes Eccleftaſticall, 2 
otherwiſe he could not haue found out the trueth- thereof, And 
he concludeth his anſwere to that article thus:viz. that be thin- 
keth "4 "_— at the commandement of a [ndge to take anoath to 
ſay the trueth: ſpecially if the Inage require it „ and in lurful 
wſe,whereby we ſec 7 yndali — — 5 to be con- 
trolled, where he writeth abſolutely; that n Judge ought to make 
4 man ſweare againſt hu will. Lalily, Lambert there concludeth, 
that a Iudge may cauſe a man to make an oath in any other caſe con- 
wenient , and that alſo for purgation of infamie , when any infamie i 
lawfully laude againſt a man. So that the Treatiſau himſelfe, who 
condemneth all ſuch oathes of clearing, as pargations peyſom ful, 
for that they may induce periurieʒ is by Head owne allegation, 
(which he may not refuſe) well confuted. . 

The Notegatherer auoucheth alſo three examples, where 
men were proceeded with, for matter of pretended herefie; and 
et had a copy ofthe Articles delivered vnto them. But he tel- 
th not, whether they were afore that, or afterwarde ſworne. 
But howſocuer ſome were then thought good tobe proceeded 
with;yet cannot this prooue, that it was holden to be vnlawfull, 

— — otherwiſe. For I haue alſo knowen the — fauour ou 

vnto ſundry pretending ſcruple in this point:who (in very 

lictle deſervedic : for — wes neuer — neerer afterward, to 

make oath to anſwere them. | 

The equitie of this 8 yea farre aboue the lawfull 

practiſe of conti on the other fide the ſea, in their proceeding a- 

gainſt crimes( euen capital) by the courſe of the Cimillawes may 

appeare; by comparing of them in ſome points together. 

They haue there, to Proceſſes in moſſ creminall matters: the 

firſt is calledyroceſſas in formatiuur, which conteinech al the Indi- 

cia, or the Eaidẽcet, preſumptions, & ſayings of thoſe, which can 

teſtifie againſt the partie exquired of. Theſe be taken aſore hand 

for the priuate inſtruction of the nage, euen in the abſenet of the 

partie, & ſerue for to ground his Enqumie. The other, is] very Pro- 

ceſſe criminall or pnitine, hereunto the pertie conuented is to * Coal. 

anſwere: and reſembleth much our [n«itements at the — 5 n 

lawe. which mating in France, they call making a mans Proceſſe. 165-nu.g & lo- 

Nowe. it is by 5 oeneral 1h obſerucd where the Ciao — 2b 


la we in that behalfe hath place hat the ſuppoſed delinquent is Mar i 
x Ff ; ral interrogated 89 
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222 An Apologie of certaine Cb. 75. 
interrogated,and examined;and the witneſſer alſo (after production 
in his preſence)are againe vpon their oaths repeated, in the pro- 
ceſſe punitiue· before the partie may haue a copy of the exrdences 
and preſumptions, that were taken againſt him vpon the pro- 
ceſſe 3 And it is teſtified; that the Judge ſhould doe 
ioc in e. bo- euil, if he ſhould otherwiſe obſerue it. For * that which hath recri- 


nr. el. i nu. 5. 


fled, Ballo il. ved interpretation, & approbation of equitie by continual ptactiſe, 
edita in re; crit. 


eliza inte? & long cultome;ought not by any ſingular pe: ſon. io be chãged. 


de elende & mm The teaſon of this courſe by them holden is weighue : For 
Lea quidem.nu. 2 


otherwiſe by the publication and copies of the Proceſſe Infor. 
42.c.de Accuſat. ; ; - . 3 
& al jplurimi, matiue giuen vp vato them: the ſuppoſed delinquents(being in- 
| 3 ſtructed thereby, what Euidence is to be vſed and giuen againſt 
them might, and by likelihood, would for their ow ne ſaſegatd) 
practiſe with the witneſſes; and either withdta we them cleane 
away, or els ſuborne, and corrapt them. 

This Proceſſe informatiue; I meane the particular points of the 
enidence and preſumptions (yea and ſometimes alſo the witneſſes 
names, that can teſtiſie, && may be vſed) in the court of Commiſſi- 
on, and in ordinerie courts eccleſiaſticallare inſerted into, and con- 


teined in the Articles obiected. Nowe aſſoone as the conuented 


partie hath anſwered the Arricles;in this Realme (of courſe) he 
is, if he wil, to haue a copy deliuered; both of them, and of his an- 
ſerers made vnto them before any witneſſes be called, or vſed: al- 
beir(indeede) great inconyenience of ſwbornation(for aucyding 


— might thereby happen, and be occaſioned. So litle 
cauſe haue t 


courſe vſed towards them: as by the example of the general 
cuſt ome of the world abroad, might be folowed. Neither haue 
they any cauſe to complaine hereof, as ofa thing vnnſuall: for 
not hauing (other then a generall knowledge) ofthe matters a- 
gainſt them, before they doe ſweare. 

If that; Ca be obiected vi eapenenda ſimt ei illa capitulade 
guibus fuerit inquirendũ vi facultatem habeat ſeipſum defendends:1 
anſwerz that in ceeleſraftical courts of this realme, this is obſerued, 
euen before the oath is tendered · & after the partic hath anſwe- 
red, he hath a copynot only ofthe heads of the matters obieRed; 
but of euery particularalſo. Howbei this Canon diltinguiſherh 
not at what time theſe are to be opened vnto him: otherwiſe, 


then 


— 


ele men to complaiae, of any rigorous or ſtrict 
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Part.z, proceedings in Courts Eccleſrafticall. 223 
then when hee is to vſe his defence: which (commonly) is aft 

the witneſſes be pub /iſbed:whenas he chalengeth and excepteth 
againſt their ſayrngs or perſons. 


But ifthe Cixill law be alſo vrged(tothis point) which'requi- Kann. 


reth copies indiciorum of the inducements,or enidences to be giuẽ quiflionidu. 
to defendants: Ianſwer, that it is but before he is corrared; chat E A. aan 
he may haue opportunitie to anſwere, and to auoyde ſuch 
ſumptiom, before he ſuſteine fo itreuocable a dammage: which 
reaſon hath no place in that matter, which we nowe handle. 
Beſides, this rule hath many limitations, or excepted caſes: For 
firſt it is otherwiſe, vhen the partie enquired of, or accaſed,was C gr 
afore that time of euil fame. Secondly, when acopy of them, is not 40 — 
deſired by the defendant. Thirdly , when hee purpoſeth no de- | 
fence, but onely would labour to prooue the [ndiciato be falſe, 
Fourthly, when the proceeding is by n ng to the 
fourme of ſome ſlatute. Fifthly, where there may be probable 
feate, that the witneſſes ſhal thereby be hurt, ot preiudicedSixt= 
ly, vhẽ the crime is notoriam. Seuenthly,when the proceeding is 
of meere office.Eightly,when the defendant varieth & faultreth in 
his anſwers, Laſtly,wbe he afore refuſed to anſwer to ] Interro- 
gatories. By all which we ſec,both j the ſaid rule is to be vnder- 
ſtood of delivering copies, after publication of witneſſes, & not be- 
fore the defendãts firſt examination: & alſo, j ſuch diſobediẽt per- 
ſons, as refuſe to anſwer ] Interrogatories as they ought (though 
they were not proceeded with of Offer) yet e debarred, 
from hauing copies ot any neceſſitie, otherwiſe then of curteſie. 
And if the oath to be taken were ſo generall as they pretend, 
whereas it is( indeed by way of reference) very particular, & cer- 
tameryet they might finde examples for approuingof the equitie 
of oaths more general then thisʒ both in the lawes of the Realme, 
& inthe word of God: wherof al the particularities neither at the 
taking of it were, nor could be indged of, afore the oath taken. 
Firſt, at the comonlaw,is net the oath of /arorsinthe grand Ex- 
gueſt at al Seſſions, & aſiſet to enqure, & preſent al within that ſbere, 
that be culpable of breach of any che Loves & farntes whichthey 
ſhall haue in charge(afterward to be giuen:) as large, yea and a 
more general oath, then to ſweare to anſwer halſe adozen, or a 


doz& articles ot mterrogatorees remaining afore in court, preferred? 


By 
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1224 Qn Apologie of certaine - cba. 75. 
Sue de Eno. By ſtatute it is appointed, that * Enquirer: gain Coroner: ſhall 
— 4 ſweare that they ſpal well, and faubfalh do that, 
which they ſoall haue in charge by the king and bu Counſell, and ſhall 
conc rale nothing of 1 itt, 

» 12,Kic.3.ca-7- Juſtices of Peace(by an oldꝰ ſtatute of Richard the ſecond)are 

to be ſmorne,duely,and without fanonr, to keepe; and put in ,. 

on, all the ſtatutes and ordinance i, touching their Office. 
The like oath, and ſomewhat more generall is appointed vnto 
them by a later ſtatute, to be taken; viz. that they ſhall keepe all 
ftatmes made and to be made. 

The oath eftabliſhed to be taken by great Officer: of the State 
and of [»ſtice (ypon another occaſion afore alleaged) is alto of 

„% greater generalitie. For it is enacted, that great Officers abext the 
ung, and in his courts of Inftice, ſhall from time to time forwarde be 
ſworne(when they put in office ) to keepe and mainteine the pri- 
miledges,and franchiſes of boly Church , and the points of the great 
Charter, and the Charter of the Foreſt, and all other ſtatutes, with- 

out breaking am point. 

The — adds the nowe repealcd ſtatute againſt he- 
reſie was very general: and yet that point, thought agreeable 
ynough,to equitie. for this was not any ground ofthe repealing 
of it. By it was determined that the 5Chancelor, Treaſeurer, Inſti- 
cet of the one Bench, and of the other, [uſtices of Peace, Maiors,and 
Bailifer of cities & townes & al other Officer; haning gonernance of 
people, ſbould makg an oath;to put their whole power and diligence to 
deftroy all maner of hereſies, and errors, &c. and to aſſiſt the Ordi- 
wariet, and their Commiſſaries : and them fanour and mainttine, 
when they ſhalbe required. 

The circumſtance oftim=(inthat the oathis tendered before 
the defendanthath particularly peruſed the Articles, or Interro- 
gatories)is ſufficiently iuſtified by the like general practiſe in the 
Starre. chamber, and Chancerie; and in exammations criminall 
made by other Judges and iſtratet. In all which, the oath 
(as 1 am credibly informed)is taken, before the examinates haue 
any copy, or may peruſe the Interrogatories, where written Ju- 
terrogatories be vied; and where they are not written,there is no 
poſſibilitie of knowing all( particularly) ihat ſhalbe demaunded; 
mſoinuch as one queſtion(neceſſarily)riſe th vpoa the anſweres, 
| chat 


Part.z. ' procetdingsin Cui Etcleflaſticall, ng 
that ſhall bee made to the former. + Fat 
' Ireade a report of the Can lawe, where in av ae of 15. 
debt brought againſt the huzhand, and his wife for the wines debt be- 
fore the conerture; the woman without the huzhand conld not be ſuf- 
fered to wage her [awe. And is not this oath of the husbands part 
(chough lawfull) as farre from that «ſſwed perſwe/ion of the 
very trueth thereof: and is there not as great want of the huſ- 08 
bands certaine indgement herein, as when an oath is taken to 
anſwere atticles (in themſelues finite, and certain) though par- 
ticularly not peruſed by him afore? For nothing tothe contrary 
can be heere ¶ Ithinke) alledged; ſauing that it may bee, the 
* himſelfe had, aforg the wager of lawe, payde the ſaid 
t of bus wife. , | 
There is Y ſtatute ( ſaich the Notegatherer) which requireth * H. 
a copie of the Libel ( put vp in a court Eccleſiaſtical )to be deli. 
uered to the defendant: and thereupon is there a writte framed, 
and put in the Regiſter, pro copia libel deliberanda. It is very 
true which by him is alledged. the reaſon was, for that the de- 
fendants coulde not then procure prohibrtions from — 
courtes without their vie we of the Libell:whiich(in that reſpect) 
was ſometime by Iudges C ccicſcaſtical deniedʒ and the lawe (as 
it ſeemeth) was at that time ſo taken. but if the lawe were not 
onely ſo taken, but ſo practiſed ſtill ; for m — if 
more agree able toreaſon, and that it would preuent many long 
delayes, and other great inconueniences. Neuertheleſſe, when 
one thing ſeemeth (cautelouſſy ) ro bee in demaund by the 
Libell, and another thing ( in trueth ) not incident to an Ecelee 
Kaſticall court, is vnder hand ſhot at: then, and in ſuch caſe only, 
vpon apparantprobabilities thereof ſhe wed vnto the temporall 
—— be thought inc onuenient for them to graunt a 
bitiom, yea though the Libell be not viewed afore by them, 
nor cõteine any matter, belonging to a court. 
But ſeeing the ſtatute ſpeaketh but of a Libel; it cannot be 
extended to all articles or Interreg atories whatſocuer, miniſtred 
in a Criminal cauſe : eſpecially, where there is no likelyhood, or 
colour, but that the cauſe is meerely Ecclefiafticall: or where it 
is handled by vertue of Commiſſion vnder the great Scale of Eng» 
land ed vpon the ſtatute, For if her 7 ws 
+ v4 6 - | — 
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all anfloritie and power Ecc all granted by cõmiſſion 

— be as highly veſted in her crowne as is her Temporall 

then will it bee probably gathered, both of them being in their 

” ſeuerall kindes ſupreme,and the exerciſe of them cõmitted ouer 

44 to others, vnder the great ſeale; that the one of them is not to be 
164 abridgedyeſtrained,or controlled by the other. 

1 5 0. vi. In * Scripture, by the oath that Abimelech minifired to Abra - 

4 lum and which he tooke,appeareth; that thereby Abrahen, was 

N to deal well with bim, (or as the Hebrew word is, not todeale falſh 

113 or tye ) vnto hims nor vnto bus children : and that be ſhould deals well 

| both with lum, and the whole Conntrey, according to the mercie and 

A 1 


ly kindneſſs ( there ) ſbewed wnto him, which es be of greater 
111 : largeneſſe, and geveralitie; then that all the reniculers (fallin 
1 © - ynderthat oxh)eanpoſibybe fore-thought or calledromin 
wy at the very taking of it. 
ll . 9.33. By Jacobs requiring an oath of Cs, for confirmation of the 
_ ſals of his birthright ( athing of greater gener«btie, yea & conſe- 
3M quence alſo,then Eſa could, or did then conſider may be gathe- 
1 red; chat an oath may be miniſtred, though euery particular in- 
=_ \ Ccludedtherein, be not ſpecialy rehearſed: forthis oath was ap» 
41 fl proued, and ſtood ratified, | 
44 The like general league, and couenant, that was betwixt 
ii  Abimeleeh — aifo * made, & fore berwixe 
Iſaac,and the ſaid eAbimelech, 

And albeit, it be not directly ſet downe, that the king exacted 
an oath of the Prophet /eremy; yet we * find a promiſe of the ſaid 
* tn: after the eng charge was laid ypon him) of 

wering he ſhould aske him: yea without expreſ- 
fing any particular matters afore-hand, what q king would aske. 


I 
0 Vet may we not therefore c the Prophet to haue done this 
Mt without faith, ot fooliſhly; or without /ndgemend. 
"1 And it is ſure, chat a godly man ought to haue no leſſe regard 
9 4 0 what he promilerh, & to deale twely ( when by his 
41 Soneraigne Prince he is in like ſort charged) then if hee were to 
. i anſwere it,ypon his Corpora/oath. So that we may conclude,that 
it is notvwlawfal,orovngedly,to take an oath: that we wil performe 
ſome ſuch matter, whereof euery particular is notafore-hand, or 
acthe v time remembred vnto vs; or then can bee called to 
minde ot knowne by vs, in ditinct and ſpecial maner. 
CHAP, 
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E. HAP. XVI. | 174 


That * hath anſwered vpos bus oath it is neither unnuſu» | 3 
p ů — 1 q 


2 Heir next exception ( ſet out afore in this order 
to be ſpoken of, ) which this ſorte of men doe 
make vntothe maner of ing Eccleſiaſti- al 
call, (being of a thing enſuing aſter the oath *} 
and examination) is; for ther 8 64 
call doe not alwaye: reſt in that which i affirmed ns 
or denied, wpon the parties oath: but doe oft times proceede to 4 f = 
75 enquirie, by examination of witneſſes,2p09 the peut: denied \ i 
Aman mightiully maruell, what ſhould mooue them thus 4 
to require all other men tothinke ſo well of their ſingle oathes, 
(and eſpecially in their owne cauſe) as if they had ſome indigni- 
tie offered vnto them, onely becauſe their owne fingle 
are not perfitly beleeued; but that proofes ( by witneſſes ) are 
aſter made to conuince them, of that, which is d them. 
But for this they bring alſo ſome (as ſot the reſt of 
their opinions) our of the Scriptares. It is ſaid in the Epiſtle to 
the Hebremes: that an oath for confirmation is mongſt men, a. HGW 
238 Whereupon they gather, that wWhatſoeuet they s 
ſhall deliuer „ n 
rie, to conclude the cauſe of neceſſitie, without any more adoe. 
The vſe of the oath, which is in that place ſpoken of, 
i5(eſpecially and moſt properly) appliable, to two of 
oathes, The firft is an oath Promiſorie, when ( for more aſſu- 
rance of the promiſe to bee kept) the parties agree, that it . 
ſhall bee taken. which thing is argued by the circumſtance of *''' ff *® 
the place, as being n „tere 
oath, which God made vnto eAbrahew : and allo 
the word oſ Confirmation there vſed. Secondly, this place ha | 
vſe very properly allo, in an aatb Deciforie : when as either « Aueh Sn. 
the one or the other of the parties is contented, to put the co ceetbus 66: 
matter that is in variance, vpon his aduetſaties one oath: 
| | Gg 3 which 
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which if he thereupon ſhall take, it maketh an end of the whole 
ſuite and ſtrife. For in this caſe, he that ſooffered it, ſhall nor bee 
permitted to vſe any conttatie proofes afterwards : becauſe hee 
C made choiſe to haue the whole cauſe in variance berwixt them, 
compoſed in that ſorte. 

le may alſo trucly be anſwered to that place, that an oath in- 

definitely taken; is (in deede) a meanes prouided, and tending 

to make ende of all Rrifes amongſt men: but not that in cuery 
cauſe and matter whatſoeuer,one mans fingle oathſhould ther- 

fore be ſufficient. becauſe many abſurdities would follow of ſuch 
anin ion. as namely, that a mans oath in his owne cauſe, 

ſhould be as good andforcible; as any other two mens oathes 
touching the ſame matter. But the law ſaith: dtm vine lictum 
nullius. One ſangular ian, though of a witneſſe ( who is not 
inteteſſed in the cauſe, and therefore the more indifferent) is 
not to be taken fora full proofe. Then howe much leſſe ſhould 
the parties oath (whom the lawe preſumes to be partiall in his 
owne cauſe) be admitted for a concludent proofe, eſpecially to 

his owne clearing or benefite? | 3 
Beſides, if ſuch their interpretation of that place ſhouldbe fol- 

lowed;then were this place cotrary,to ſundry other places in the 

N15. 30 · 'Scripture; which is hlaſphemie to imagine. For ons witneſſe ſhall 
not teſtifie againſt a perſon to cauſe him to die, but witneſſes, therfoie 

moe then one. And by conſequence,a mans owne witneſſe ( in 

Dent. . his owne behalfe) is not ſufficient. At the * month of two or 
three witneſſes, ſhall be that is worthy of death, die: but at the month 

Den. 15. v. ij. of one witneſſe , he ſhall not die. Againe : 3 One witneſſe ſball not 
riſe again « man for any treſpaſſe, or for any ſinne,or for any fanlt 

that he offendeth in: but at the month of two witneſſes, or at the mouth 

+ Mart.18.v.16, of three witneſſes ſbal exery word be eſtabliſhed, * Like-wiſe in the 
Goſpel: by the month of two or three witneſſes euer word may be con- 

5 Iohn 8.1.17. firmed. Furthermore, it is 5 written ( ſaith Chriſt ) in your lam that 
62.Cor,r3.v.n. the teftimonie of two men is true, © Moreouer, S. Pau ſaith i in the 
7 h-. eat. worth of two or three witneſſes,ſhallenery word ſtand. And? againe: 
he that deſpiſeth Moyſes lam, dieth without mercy under two or three 

g. 1.19: witneſſes. And to * Timorhie in like maner : recerne none accuſation 
Againſt an Elder or Miniſter but vnder wo or three witneſſes, Much 
leſſe chen (of any neceſſitie ) ſhall a mans owne teſtimonie of 

i | | himſclfe, 


Fart. 1. proceedingsin Courts Eccleſiaſtical, "29. 
himſelfe, and for his owne benefice or clearing, be received for 
an vndoubted trueth. The blinde Pheriſcercould ſee ſo much; 
that it was abſurd, for any ſinfull man to arrogate ſo muchto, 
himſelfe, that his owne witneſſe touching hi ſhould ſuf⸗- 
fice, Therefore they ſay * to Chriſt, whom they tooke to be but « Ioan t. ij 
man onely ; tho beareſt record of thy ſelfe, thy record is not true, 

And Chriſt himſelfe ſignifieth the like; for he ſaich :* If / ſhow/de donn . . 31, 
beare witneſſe of my ſelfe, my witneſſe were not true, meaning, that 5 
where there is no further teſtimonie for a man, then his one: 
there is noſufficient cauſe, that other men ſhoulde holde his 

ch for true, or reſt in it, as certeine. — 

And therefore we ſee; that albeit the woman, whom het huſ- 
band hath in Ielamſie, is pur 3 vnto a molt tri oath (with an in- . 
precation and curſe) that ſbo is not defiled: yet is there (by the law "42%: 
of God) appointed a further triall,and ſbe is alſo to drinke the cur- 
ſedwater. which (by Gods ſecret operation giuing might vnto 

it) was of force, both to reueale, and to puniſh her periurie(if ſhe 

were forſworne) by making her (molt lothſomely) to rotte a+ 

boue the nd, being yet alive, AE 

Of further inguirie and the equitie of it, after the oath taken, 

and deniall or qualifying ofthe matter by the partie: we haue 
alſo ſundry examplesinthe*Ciml law of the Romaner, , + [.n3.Cderes 
« If anoath betaken 2 any man tonching « legacie left vnto him man. & 


by a Teſtament, or of the trath of any other inſtrument ; this oath ts 
wot ſo tobe reſted in: but that all may be againe renoked yon proofi, 
made againſt that oathe ; leaſt the lawes ſhoulde ſeeme to permit 4 


man to reape benefite b hu owne wicked b 
| Go dad e 5 |, admonendl, 
to the other partie, if by ſome publike mſtlyument, (viz. matter of re- usa. 
cord) or ay like ſufficient matter, proofe may afterwards be made,o 
the of ſuch oath : it ſhall be renoked, and allthat 

it, The reaſon hereof® is aſſigned, for that theparties me D. 
othe is but a hindeof donbrfall proofe. © |. 2 
Furthermore, ) f either of the partie: ſuing, doe take oath that be 7 Math, was | 


ten moneths *afier the ſentence gin 5 — oY herein — 
be hath ſworne falſh : both the giuer and the taker, ſhal hans all their i laben 
yoodrand lavdr eoafiſeated, ere baniſved, So is that la N. 8 — — 
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236: ½bꝗn•e Cn Apologieof certane * Chap.10; 
alſo, after an oath is taken ofthe trueth ofan /nventarie: and (in 
reſpect ofthe proofe)is dayly practiſed. For any ofthe Creditors 
or Legataries, may take ypon them to proue, that ſomething is 
left out of the [nwentarie. Which if they doe, the beire or exec. 
tor ſhall fotfeite double as much by that lawe,where(in this be- 

halfe )ic hath his and vſe. | 
at; Vet that which in che two former examples is ſaide of puni- 
» Alex.in Apo: ſhingz is* ſpecial vnto thoſe two caſes, & to ſuch like;as the law 
lad Bate doeth(ſpecially)ſo determine of. For ( — the rule is, 
de boais eo, that if it happen, ( and ſo fall out ypon proofes afterward ) that 
* the defendant hath depoſed falſly in his perſonall anſweres (the 
cauſe being mobued by way of /itigions inriſdiFlion ) thereupon 
» Boſſnscie, de he is not to be puniſhed as a perſon*periured;but is left ynto the 
gs * 5 of God, to fall vpon him for it, And ſo is it vſually 


ſed in Courtes oſthat nature, 


According vnto which lawes of enquiring by witneſſes, after 
— the — oathe taken; we alſo*finde — — and ord. 


$. vnd wances ofthe great Court of the Chamber in Germany to 
ge be. For en chen ee (there) by bc oath, of ax eue aw 


uno bim t lum . ſe, and 
— cs e e —— 
to be then ſhall bo bes 
crime; but for buy perinrie alſo that 


11. This theit municipall lawe, is a= 
reeable to the Cini and Canon lover, there pra 5 — 


ath bin touched aſote, by other oc 


Ja not 
fo finally cleare a man; but chat if cee 
mugde — he llLeporithen 
—— — 
e, $ With hi 
their ) u not final, nor can debarre — 
erh had occaſion aforg, oalledgeouroſtbe'Ordammrer or the. 
nanceepar Hen tutes of Frexce(touching a corporaloatbto be taken) concerning 
un. thenumber, weight,meaſure,and placeſintendech for vnlading 
of iſes, to be ſhipped hut thence: & ihat there was no 
— fry ven further — — inqui- 
| ng ) itis ided, that 
ſition to be made, an thing foal be found contrary to the 41108 
made by the partic 1pon las oathe; be ſhall loſe bis marchandiſe ,be is 
: — 


Par-. » proctedingtinColirti Beelofaffical. 557 
griewnſy ts be ud, lun, pal be puniſhed fager, cab 
Falſarina, in the Ciuil lama, | Nag 

By the lawes ofthis Reales, ſuch further triall is vſually 
Qiiſed; and proofes are very often made to the contrarie of 
which the hath deliuered in, ypon his oathe. In the 
Court of Changerie , ifplai 


they ſhoulde ( for the moſt parte) haue ve- 
colde ſuites, and reliefe or remedie could bee given, by 
high Cut. The like is to be thought ofthe Courtes before 
the Q aeenes Connſel; eſtabliſhed in M ales and inthe North parts, 
and of the Court of Requeſts. TIS 

In that moſt honourable of the Starre Chamber , the 
defendants doe not onely anſwere the Bils preferred (by vertue 
oftheir oathes,) but alſo ynto ſundry Interrogatorie: , ſeruing to 
the like purpoſe, And yet after all this. it is thought neceſlarie to 
le funherproofralaby mine; cee 
E , ofthe 
b . nd long concinued cuſtome (que of op 
n eg [nterpres) there be alſo ſtatutes in the very point. 
By che ſlatute of” Banne in K. Neurythe b 
Ye ys ry = 

to 


——— 1 — 
N 

— Lande, eke, that * 1.Mk,copp 

eſtabliſhed by a ſtatute, made in her Ad4= 


time. | 
ee lawe, che [adge: doe not alwayes reſt in an 
oath of a partie; but doe ſometimes exquire further ofthe trueth 
of it; and doe him alſo for taking a falſe oath, if he be 
—— — ts page Era" 
| + ot this oath, but — — — rH | 48 


ho agus entafey the one thavpreſene of dreling inthe ſame plave, 


* 
* 


1. 


n wninſt draling towards men; and a great 


no better then pa 
| —— 


is ex 
Iwoulde then temitte lde —— vrito 2 hich hath 


o ele ere, Chap." 18. 


—— eb other wig ht diſpend nothing end it founde 
that be conld diſpend but twentic ſpilling 17 yeere ——— 
to the Fleete, Te had paid bus fine, at ( both by diuine and 


humane lawes) we Love neither reaſon, on nor 2 ; for 
Tadge: ( (neceſſatily) to reſt in a mans avſwere made vpor bus oath; 
bur proceeding to the taking ofany further proofes, where- 
by, the lawfulneſſe of thatoath ( which I termed partly of Pur- 
gation and partly of Enquirre) is mor 8 alſo approued. 
But the Treatiſour — Canonical purgations, as 
contrarie ynto equitie: and therefore termeth mel, f 
gatrony, not healt J but hurt full, and poyſoning parg ations, 
— ginen for pre ſoruatinet. Which if it were — ; would take 
away not onely our reaſontaken from proofes which may bee 
made,cuen after the parties Canonical pwrgation; but alſo the oath 
Which! termed partly of pargetion, — * ly of Engirie 
What his reaſons to that = not — bee 
ey briefly to cõſider: & to adde wr ome-whar, for clearing 
oflawes and courtes Etcleſiaſticall from vniuſtice herein and for 
ations,by the owne othe, &c. 


the defence of the vſe of pur gati 

pe concluſion which in this behalfe) 1 to 
. ag 
and 


proue : is, that proceeding ex officie,toforc, — 
name 
God, coked leer. under 
glorious and 


loſſes, c&c. 

Aae he mi — dt greatly, to chioke that thoſe mat= 
ters which'(in the aforeſaid 15 Chedule)he challen — "on 
— ſbewes, and fi 3 

ng / s: for 
were(in deed)principally byt rok conn or 4 ry ge the os. 
eeſſitie of by oath, and of pariſoing offenders. If I 

thought, that in his ſettin 8 forth. — the —.— of — 8 

fixed any force in chat — 


ieſtie of 2 — 


ſpoken thereof, in the ſecond parte. 
For proofe of Ininftice thereby offered vuto mem; 8 


| thoſe Doctor with their ownemaxime, viz, Nemo tenetar * — 


* pradlerꝭ. But v hee chat is otherwiſe very AE 
a ey - ſhould not be driucnto ſhne we, and declare his 
cencig 


. proceedings in Courts EcelefueHical. 234 
Fexcieypon hisoath, or elſe yeeldeto the dere? ſ which they alſo 
——— — 
| at, as a ing the text , 
that rule and But how can it bee verified , that 
e de when as the detection 
made by fam, hy denunciatts,or deere 
others, and is not a mam one jon of himſelfeꝰ therefore 
it is not ſo much as a lu propetly : but rather a true expo- 
ſition, how that rule ought to be vnderſtood. By as good reaſon 
ir might be faid; that becauſe a man, is not at firſt, by any courſe 
of lullice,bound to diſeouer the very facte againſt himſelfe;thar 
therefore, called into queſtion, and touched by great pre- 
ſu and araigued ſor it; there is no luſtice to vrge him, 
to pleade either not guiltie, and ſo to lye; or elſe guiltie, and ſo 
—— of Gods name and Maieſtie by pargati- 
an abuſe name 
N ——— 
in the Magiſtrate. For that be wittmg ty doeth minifler an occafion of 
periaris. L haue ſpoken of this point (by occaſion) afore: and 
———ů —-— — i 
one matter in diuers places: conſidering the our vpon 


- - Firſt no man ought by any occaſion whatſoever, bedrawen 


———_— 


to goe againſt his oath, or toperiure himſelſeʒa word(moſt pro- 
perly) verified in an cathe , fuch asthatofpargetion is. 
Secondly, it is to bee denied, that whatſoever a man of a bad 
minde, may take ſor an ocrafow to forfweare himſelſeʒ that in e- 
uery ſuch caſe, iris , and vndiſere m in the Magiſtrate to 

oathe, jſorie oathes, or wayers 


Zane — — 
elthiogsavhich be as men) tendere , 
— — ations Third- 
— to dri 


I. it a too or 


i AJ Apologieaf certain Cg. 


and in very yet is it to bee inten- 


the 


vg | 
bably ſuſpectedʒ to be more likely to forſiyeare binmſelfe, then to 
— par N 9970 131 
But herein he preſſeth vs yet further, with a piece ofold coun. 
ſell, vir. Dedecue magis quam periculum vites. Whoſoeuer giues 
this counſell, if hee ſhoulde meane, that the perill of a mans ſonle 
were rather to beembraced ,then any ſhame: it were ve- 
ry vnſounde and wicked counſell. For it is to looſe, not 
onely our whole credites in the wotlde, yea, & all the world be- 
fides, rather then our owne ſoules. It is (in trueth) but an exhor- 
pms trot —— e: and * man in a good cauſe, 
ſhould rather incurre any bodily perill, then empaire or diſtaine 
his honor, and dero his countrie, by cowardiſe. Beſides, in 
matters ſpiritual, and belonging to the ſaule; there is @ ſbawe 


which bringeth honor, as Ecclefraſticnr writeth, ' 
Fe inueigheth alſo aga 
tions ſhonld be vſed (he 
| n 
of this 


past. proeiedingris Cort Erchfubtical 727 N 


prbofe, not of the fame; but of the very crime and offenſe it ſelfe, 
whereof hee was afore purged, As for other criminal cauſes, 
which endanger not Ife, nor imme: diuerſe Temporall conrtes 
(though not 2poew Exditements) without ſuch feare of driuing 
men toperiurie, do miniſter, & vrge the parties othes,as hath bin 
ſhewed, Vet not holding hempurged,orclearcd thereby,albe- 
it they deny the crimes; but further, and e 
witneſſes ſo afterwardes, touching the trueth of the 
Beſides, ſuch othes beminifiredin thoſe 7 — arm 
no detection of fame, orother preſumption, grounded vpon the 
othes of any: but ypon the priuate vindicatiue minde of him, 
which — in the bill, and proſecuteth. Laſtly, there bee 
fewe or none of the crimescalled tranſeantia , and not capital, 
which be enquirable in any courtes temporal: or it any be, they 
are not ( in their owne nature)ſoſecretly and without poſſibilitie 
of direct proofe performed : as the crime of mcontinencieis; tou- 
ching which, moſt pargations fall out in Ceciaſafucal courtes. 
There was therefore ſmall cauſe of chat his queſtion here, viz. 
Why Eccle/iaftical comrtes offer not tothe laitis, the lieg ood mea- 
vpright aud (ncere [uſt office; that themſalwes — 
—— tha ee queſtion, hee indirectly alſo 
ar courtes whatſoeuer, that impoſe othe on the parrie; 


for want of good meaſiwe, and be fad fxcere [aff 
Vponthe former — baue, pur gatron, he groiideth ano- 
— thibe ——— which Challn geber aſ 


e — 


ne mm Pane, as . 
himl 1 — — — 
—— (intimespaſi) paying . 

and pr phr)withouc any iniurie to 

che! alin 1 Re of — rye 
which is ſpirituall And by no mans writings or 

— Andy noma euen vntill this day; then 

it is in ſtatutes of theRealme in repottes ,and viuall ſpeechesat 

the Comms law. Thereſote was there 5 lefſe coloure,thatOrdine- 


nes ſhould be vpbrayded W 1 


2:0 4u Apologie of certaine ch.. 


did vainely — — 

dunaries doe in all cauſes not confeſſed; proceede to condemna- 

tion vpon witneſſes , and matter of Recorde : or vnto abſolution, 

vpon tayling in proofe: ſauing in crimes,which be of that ſecre- 

cie in their owne nature; — avian, 27 a6 
fo 


title vnto themſclues, Secondly, Or- 


likel can be had: yet al wayes, where ſuch 
— — — doe inferre 1 4 — 2 
the well affected, and are euill examples to the weake , and vn- 
ſtayed. Thirdly, if no condemnation of a man be juſt in any court; 
but vpon good proofe of lawfull witneſſes, depoſing of their 
9 — knowledges; then doeth he withall impugne, 
the vſual, and lawful Iaſtics of this land, by /wries: who in crimes 
of very high qualitie, are often, & may be led, ſometimes by one 
witnes : yea, and he, the partie that preferres vp the /nditement: 
and ſometimes though by moe witneſſes then one; yet all depo- 
2 probabilutiespreſumption;and other pregnant, or likely 


to the partie to be guiltie. Likewiſe he ouer- 
throwes alſo dll waging of law by the parties Indicial othe, 


taken in courtes ofthe Common lawe chattels,debtes,and 
landes. For a man hauing but two handes of Compargatorr, 
ſwearing for the trueth of his oathe, vpon their owne credu- 
lities: ſhal be thereby relieued 8 his aduetſa- 
rie, without any witneſſe at all. For the Treatsowr himſelfe tel- 
leth vs; that wager of lawe is not permitted, where any one 
witneſſe, or writing may bee had. and if the partie will not take 
ſuch oathe, being offered; then is he (without v ting, or 
other confeſſion)condemned for the matter in demaunde, Now, 
ſauing that it is not in a cauſe cryminai what doeth this as 
lars elſe, differ from ation? and what leſſe danger 14 
lues, pozſon, or periurio, is herein, eſpecially, if the matter be 
of any weight and moment: then there is in pg atiami at the law 
Fee eh ry — both on N 
ere, vprig cre dealing jn all cour Inftice. Laltly,j 
in crimes of that hidden En all dffamed per- 
ſons without more adoe, diſcharged and abſolued; where two 
wieneſſes ofthe very fact cannot be had: he might then in ſteede 
of feare, that periarie ( —— ——— 
ſtand wel aſſured in this, that adulterie, and lecherie, might, and 
would more freely ouerfle it, without all touch or cõtrolment. 


Parte Fo n 
that whichthe. 77 e 

the of Germany to this 

down: — 

For he fads 


—— euen at their Ly Ira ws Rn 
do defend * man hero againſtlaw, Thelaw i = 


vpon an acc ation, a man ſhall not be put to oath of tian: 
except the proofes made * 


þ 4 Babe * decal 
7 —— then erethey = no — = 
———— and 3 but 


—— prot <P in be foundeg 


Thenex: pm 
fortha aming another 

=> e 
moat 


'Itisno 1 ; greater inconuenien - 
ces alſoſhould where due in law is not obſer» 


ued.for neither of theſe two laſt courſes. a warranted by any law, 


nor yet followed practiſe in this Realm, j I know,or haue 
heardof: — — that Pargatievin it ſelſe, 
is not aſſigned (we ſee) for any of thoſe Germaing grienaxces. 


But becauſe the Treatiſour ee eee 
therwiſe 


p: * _ * — 
N 
9.2. 1 
m_—__ 1 
; E 
(> —_ —— | Ky 
* * 1 - - 


thermiſe be ROY atrons mſtificd; yoleſſe Cotpary 4- 
29r:(whoconcutreine wr {ſwear vpon their credulities) 
were e the cauſe:therfote to meete alſo 
with this point; he ſaith, be matter is therby no whit amEded; but 
rather made worſe,8 d. becanſe c A (in ef. 
81 u nam yp — hu 
¶ very neere (the circumſtãces ed)con- 
— of the nyt — where may be obſerued, howe light 
account ſoeuer elſ· where he doe make of fame wichout direct 
ptoofesʒ & therfore would haue the partie diſmiſſed, vout more 
— that neuertheleſſe, he makethit here, to be very neere a con- 
niftion, Albeit a fame and thoſe who depoſe thereof, do burden 
and charge a mans yet doe they notconuincehim of 
the fact, and therefote do not proc him to be d of. Further- 
more, the number of — — cannot make worſe nor impaire 
(any way either the of the man, or ofthe marter: —_— 
it were granted, that there oathes (for his reaſon aſore 
were raſh and vnconſiderate. wheras, in trueth, the fame or 
like inducement, being but a charge, im 
againſt the partie: is moſt 


2 — ſtrong preſionption,v1z. 


ws 
ing ſome preſumption 


cleared,and taken away as with 
— partie himſelfe, whotaketh 


oath of his owne innocencie from the _— fat: &isbefides aL. 


fiſted with the oathes of ſundry 
former . — Hage — 
dulities; that weying the whole matter ercarly,t they vetily - 
thinke the halt taken a true oath. Againe, if by fewe,and 
by the eee e partie be in deede 8 
Wen y doth he ſay, that it is but neere vnto a Connittion? 
if &jboreftie were thereby proved by him; why ſhould he not alſo 
ſtand thereu; — But - would haue thought till now, 
chat none who thinketh ręuerently, and but as lie ought of the 
cosmos laves of this his one 2 . ba do of all 
ocher: could thus ibſdlutely, anda baue condemded all 
kinde of par ann, by oath, for what (I y) is wager of law, (as 
I ſaid afore 2 from pargation; — that this concerneth 
—_— of our good _ anderedir and wager of Love, is tou- 
0 ing our 

Neuertheleſſe, law is nor holly deſliruce vate, 


( who are priuie to his 


Part. proceedings inCanris Eceleſtatticall, 7 
of example of this ag, , euen in matter of ſecrets 
— 2 who j 
i to triall by barrel ( as hath by other occaſion bene atore 
ledged) — take an oathʒ that he hath not 
cõmitted ſuch offence, and heerein the lawe yet reſteth not but 
tequireth alſoafterward,afurther banale, hetwrint them 1, + 
whether the «ppeled partie, will fall out to bee tried ©) 
cleare, or culpable. And if either che partie appelled reſuſeuiei 
the one, or be v ed in the other: the lawe pronounce th | 
and holdeth him for a man conuicted of the hidden crime it | 
ſelfe, that was imputedtohim. If this oath of pargation, with * e. 1. & 2. de 
ſuch further trial; r and of great! — 
doubt, ( when all is done) in a matter copitell; yea and vpon meckian- 
* ot «ccaſetion of another; beeikes ee 
[a oi — a trier, and preſerner of inno- 
cence nor deal to — 
prrgatien; whereof: (Thope / the Ti 
— — no icrupſelt: Hen where the: for a 
crime, and vppon no leſſe preſurmptivny is impoſed, not by 
an me, or acraſer, but by the he bag office ; not impor» 
nog wy; tavger of bod detb, but tending e che good of 


— 2 
—— ng 
Compurgators: Imi 


— 


Wally thete-bee nora fewe'; horchoſe ubwie natiahs in . D 
world : where the er 


240 ", |. Cu Apologitof certiine \ Chapas. 
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. farre from being condemned 
odly Bybops in ancient times; that by whole Coun- 
i Concil. Tribur. babes. d. Let algy ma (ſaith one Conncell) if 
2 — — 1 
on of the holy Sacrament be interrogated , And another Conncell 
olg. ex chu Les Pri if be conprge hi of the crime with ſenen 
— Sat 2 —— So was it deereed by a ihird 
3 luo. bidem ex Connell; 3 — m_ or miniſter , be infamed bus charge, 
un cet efore the Biſboppe , by witneſſes; let him bee 
r a> fanhfall peo- 
pie be ſcandalixed. Bas (as our Elders ane tanght J. lind, 
—— wa, Fat? (anon, or arthe 
ſpall wage enen 45 
es — Wa. fre him tha be bath not com- 
Ei —— —ä 2 then let 
xecate his office. And in another + Councel/, we 
fd rg teſcribed for theft p and alſo for adalterie, Ber 
april if rs 99! 
— preſetiption of ſuch Cauoniʒ examples haue gone; for ſun- 
drie ancient Biſbops in the Charch , haue themſelues made their 
owne pargations for ect oats 
$2,9.4.c,mands. 5 Sixt, the third, an ancient Rome, but vp the 4ccu- 
Ris ſation of one Baſſus, did willioply make' his pur ow 


oath in a Cowrcel/; which ( in thatcaſe ) was more then 
lac lig. ded to haue done, And fodud* Looanocherancien Rep ofthe 

2 — * 
eee Gegen eniojinedvnto? Le, Cate and FAC 
Iuſtinum. ptei- — oyned th . al 


alſo: aſe the Ip of jv, 10 purge hk db of 
c Tren to 
theith — 11 g 181% : bl r 


— yoo folne br ebene 

Ex0.33,1-7.8, zuhieh were 2 man ia — 

17 +,keg.cas, and thoſe in Samm- Cs x ets Tr 

wer. zi. 3a. other then dathes of — —e 

n Leuit.6. ver. a, having an intereſt? e, the oathes 2 

% en concerning goods denied, that are pretendeil to haue beene 
PEP 
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or caſually fomed after they were loſt, the finderdenyed; 
are they = rage gs fer ior ie, bn 
crimes imputedꝰ and( in ſome reſpect 8 of the whole 
ſound proofes touchin —— 


controuetſie; v ines 
ofthe partie, may be afterward found out and vſedꝰ 


Againe, the oath of ielamſe taken with a further ſolemnitie of 1 


prrgatron, and ate in 
that behalfe: is an oath not onely of Enquirie,but of pargation 


to the woman denoxnced for ſuſpition of adwlterie, by her huſ- 


impoſed by the Prieft a publike Magiftr 


band, Laſtly, the* oath impoſed by Gods lawe vpon the Elders *Peucaar, v. i. 


of the Citie ſituated next ynto the corps of a man which is found 


ſecretly murdered : is a plaine and molt direct oath of parg ation, 
—— in a crime (in his owne nature) euill, & capatall to the offen- 
ers. 

To conclude therefore; we doe finde it lawfull, and godiy, 
ſometime to make further Engquirie , and - then a — 
dants owne oath, who thereupondenyeth the matter: and that 
purgations Canonical bee conuenient, allowable,and nranifold- 


ly lawfull,yea, by the very worde of Godit ſelfe. 


The Epilogue vnto him, for whom the firſt draught of 
this Apologie, was privately addreſſed. 


172 haue I as plainely as I could, and as briefly as the mat- 
ter would ſuffer (in my rude maner) ſhewed ynto you, my 
ſimple opinion, in the points aforeſayd, lately called into con- 
trouerſie: and (by the way Jin others alſo, wherein you haue ſo 
carneſtly(almoſt) importuned me to trauell, If it doe (bur as it 
is like Jaot ſatisfieyou; impure it to the ſhortnes of time, lacke 
of good leiſure, and chiefly to your owne bad choiſe of me. If 
anything be miſtaken by ignorance,or — I doubt not 
but very much is, and may be) keepe you promiſe with me: and 
let this ſimple Treatiſe haue no more, not other readers of it, 
then I wiſh, and ſo ſhall I haue leſſe cauſe to doubt, but 
that the cenſures of it, will be nothing ſo ſharpe, 
as (L feare)they may be uſt, for want of skill 
in me, to deale in matters 
of this qualitie. 
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NVNQVID PER IVS 
diuinum Magiſtratui liceat a Reo 


Iufuurandum exigere ? Et id, quatenus 
ac quouſque liceat 


. k quzſtionein reos habenda ſub religione 

S 1 . reos vel ſufceptio- 
| 9 2 

|; rum eſt: N i per ius nta. 

E 


pagines, m Neque verò in hoc 
tam ſucc incto bidui ſpacio — mihi 
magis diſtincta, in mentem venit. An exi- 
gere iuramentum liceat ? An Magiſtratui 
liceat? ? An à parte tea id liceat ? + An omni in cauſa liceat, an vero non in 
Capitalibus ; ſed quæ mitiare pœna luuntur? * Qu hoc liceat, & qua- 
renus? E quibus priores illz tres quzſtiones,nibil ionis habent: fi ſani 
ſumus in Theologia. Expediam ergo paucis. 

— licere iuſiur ius ſacrum eſt. qua inre, plurimum 
intereſſe puto, (quod Chriſi«s fecit in cauſa diuortij) qualis quzque res ab ini- 
tio fuerit, id primum inquirere. Etatis flexu multa mutantur: Principium In- 
dex certiſſinus. Quzro igitur, vbi, & — ima iuramenti mentio in 
ſacris literis ? Reperio Gen. 24. Abrahe ſcilicet adigentis ad iuſiurandum ſer- 
uum ſuũ ſub hijs verbis, hã cque cæremonia: Pone nunc manum ſub femore 
meo, vt iurciurandote obſtringam, ac cepturũ te vxorem filio meo,e cognati- 
one mea, Ita; quod primum eſt in ſacra pagina iuramen eſt. 
Ac vt antiquiſſima & prima; ita frequentiſſima & penè᷑ ſola huiuſce men- 
tio. Hoc ipſum — vix reperias vſquam in Teſtamento vereri, niſi vel 
ſub Hiphil: i. coniugatione præceptiua, ratione deferentis : vel ſub Niphal: i. 
coniugatione paſſiua,ratione ſuſcipientis. Eod&mq; jure & Græci ſunt, apud 
quos ae, luramenti nomen eſt; quod ferè ſolum in Teſtamento Nouo Spi- 
ritus {anus agnoſcit. Eſt in ea voce coarctans quædam neceſſitas, & (vt lo 
quuntur) exigentia, non minus quam in inst. Ab eadem enim voce, vox v- 
traque, nempè F i, coarctandi Moxque prouerbio dec antatum eſt, 3pxen 
x} , Bellum & iuſiur andum, tvuxni , i, ſpontanea mala eſſe: & vt 
bona fint,imaxrai,cflc debere; id eſt, preſſe & expreſſa (vt ſcite Auguſtinns de iu · 
ramentis) vel ancioritate deferentis, vel ſaitem duritie non eredentii. Vt niſi aliquo 
ſaltem modo, atque aliqua (nec leui) cauſa, exigatur; peccetur, tum iureiu- 
rando,rum be lligerando. Exigi ergo poſſe, vel debere potils; ipſa natutæ, ip- 

{a vocis vis, euincit. N Fer 
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244 De iure- iurando iu: 
Sed nunquid 4 Magiſtratu? (ſecunda iam hæc propago eſt. ) Certe 4 ma- 


atu. 
Sic olim Theologi, Non modò quodq; corpus, ſed animam adeo qua 
Poteſtatibus — 2 eſſe, Romi. 3. 1. Eſſe igitur oeſtachfacam Potefla. 
tem, vt corpus tradat cuſtodiæ inc arcerando, ne ugiat: Eſſe itidem, vt 
animam quoque tradat cuſtodi æ ſuæ, jureiurando; ne quo ſcilicet ſubterfugi- 
at. Quo nomine aptiſſimè Deus ipſe dixit, luſiutandum Wi RN. i. ani 


mz vinculum five carcerem. Nu. 30.13. quo quaſi conſtringatur anima: con- 
ſtricta appoſitè & expedite reſpondere teneatur. Verùm intro adhuc magis, 
Si Domino hoc licet in ſeruum, vt Aral, Gen. 4. 3. ſi patri in fillum, vt Iro. 
be in Ioſephwm,Gen. 47. 29. fi ſratri in fratrem, vt eidem Iacobo in E ſauum, Gen, 
25.33. nempe adigere ad iuramentum: Vtique meliore id iure licebit M 
ſtratui in ſubditum, cuius imperium omni alio imperio excellentius eſt, Addo 
etiam ſi de rite collocando in matrimonium filio, id liceat, vt. Abrabe ſeruum: 
fide commodo ſepulturæ loco deligendo, vt Ieſepham : {i de iure primogeni. 
tur æ tranſigendo, vt Eſaum; priuatis in cauſis, addo etiam & minutiſſimis, fi 
cum publicis conferantur: vtiq; meliore hoc iure licebit magiſtratui, in com. 
muni Reipub. c auſa, cuius intereſſe, eſt maius omni alio intereſſe. 

Idg, cautũ eſt lege diuina, Exo. a2. f. diſertis verbis. In cauſa depoſiti, ſiſtant 


ſe coram Magiſtratibus, ait Deus. Quo in loco, Dei ipſius nomine, nominã- 


tur Magiſtratus : Nec quouis nomine, ſed illo ipſo quod ab NN Ladiwrands 


vj ttanſumptum eſt. Quaſi dicat,Coram luratoribus ſe ſiſtant, aut ijs, qui( cum 
Dei vice, ius dicant) in iudicio ipſius, ipſius nomine, iuramentum iplius exi- 
gere poſſunt. Nempe Vicarij Dei, Pſal. 82.5. in iudicio Dei. 2 Chr. i9. 8. iura- 
mentum Dei. Ecc1.8.2, Magiſtratui ergo licet; Magiſtratui (dico) cum Ec. 
cleſiaſtico, tum Ciuili. Coram . — lege purgare ſe jure 
mento iubetur mulier, in cauſa ſuſpectæ fidei coniugals. Nu. 5. 19. Coram hoc, 
Ciuili ſcilicer, lege purgare ſe iutramento, iubetur vir in cauſa ſuſpectæ fidei 
ſocialis. Exo. 22. . Cuius praxim videmus (eſt autem prexis ſ inter- 
pres preceptonam) Ecclefiaſtici quidem in Eſra, qui iuramentum exegit in cau- 
ſa matrimonij, Eſr. 10.5. Ciuilis vero in Næhemia, qui ad iuramentum adegit 
in cauſa fœnotis, Neh. 5. 12. Neque vero Magiſtratui ſolum pio & religioſo, 
hoc iuris eſt ; veriim & Erhnico,idque in populum Dei. Preſtuit Nebucadrezs 
zero iuramentum Zedechies de fideluate præſtanda. 2. Chr. 36.9. adactus præ- 
ſtititʒ ritè tamen ſi Execlueli credimus, idque cum poſt, auſu ſactilego, violare 
tentaret; non tulit impune. Ezech.17.13. Addo denique; Non hoc tantùm 
illis licere in populos ſuos; verum & in hoſpites ac peregrinos quoque, intra 
ditionem ſuam. ſiue commercij, ſiue alia de cauſa hærentes. Quo ipſo nomi- 
ne, loſephus. AEgypti iam prorex iuramentum defert fratribus ſuis, etſi Jegibus 
& natura Chananæis, in cauſa ſuſpectæ proditionis. Gen. 43.3. Ex hoc ergo 
iam liquet; tum exigere liceretum licere etiam Magiſtratui. 

Sed vtrum- ne à reo? (Quod ſum pollicitus tertium.) Nee id in dubium 
vocari — Ex. aa. 8. Depoſitarius pars rea eſt. Num. 3. 19. Mulier viro zelo- 
typo ſu rm violati thori, pars rea 8 vtrique defertur iuſiurandum, 
nec decli 


e fas fuit, Paucis complectar: ſiue quis dolo rem proximi inter. 
yortit, 
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uortit, ſiue mala fide amici rem fiue pertam, repetenti 
reſtituir, Leu. 5.3. fine (vt mihi quidem videtur) wo — —.— N 
definite enim ponitur, l. Reg. 8.3 i. KN W r — L quic quid pec 


eauetit) licuit actori nene nen 2 NSW, id eſt, ivramentum reo 


impingere,vcl lemare ſuper eo . ( Hebrates phraſi.) Nec reo detreQare 


licuit. ab actore quidem ipſo, nedum à — — 
re non negem tempota, vt vel ipſi adde olum reo — 


mque præuaricar ARori 
J ſed ſedi tus,ecalo —.— e ac — — 


— 
9. Rect pare paulo 
42 pe Ws 1 Ac cauſarum quidem — Era. 

petam, quam è iure noſtro: id eſt, — Idi, lege facra, aliz, 
5 9 59 id eſt, Noxz ſeu preuaricationes cenſentur. Ex.33.9, alia 


ren id eſt, c auſa capitales. Deu. 21.21. Quarum atroces 
hr, vita quidem ſanciuntur: vita, ſiue narvrel} morte moriatur : ſiue Ciwils, id 
eſt, exilio: ſeu (vr ſacræ literæ loquuntur) etadicatione. Eſr. 7.26. (Quibus 
congeneres ſunt 3 WW id ed, cauſz ſanguinariæ: quales 


erant, Deu. 25. 12. Membri amputatio & ibidem verſu 2. plagarum inflictio. 
Illæ vero alteræ non perinde graues, partim 1 mulcta conſtabant, 


od; WAY, Pacum vinculis D Elr.7.26 


Ecquis in ijs * ſanguiniſue pœna I locus? Non 


ſane ſuadeo. Primùm. ſ 7 contra venir, Video enim, cum de A- 
chanis capire — Nera mihi fili mi; non iura mihi. 


— wy aaa ag * em: Die mihi Jonathan; nondeiera mil 


ipſo rege interrogarum, 
(nec id ſane ſine ſpiritu dictante) Tana ne 
r e ow 


8.14. mn penny 

ae nagra bends ſunt man (poem . 

5 

eee (op) tu conrncam fia mane 
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4246 De iure. iurando inters; | 
mortem numinls, tum quicquid prætereà religionis eſt (vt homines ſunt, vtqͥ 
— habent) comprehenda . Quare, — nihil definio: tamen ( aach 


quomodo) in hijs qu 
iutando parcendum cenſco; lege ſque 


- 


m cauſis, propter periurij periculum præſens, iuri- 
= 3m vtimur (x7 ovy hu laltem is 
dem hoc cẽſuerunt. In alijs ver01js,quz minore noxa cum lint, mitiore pare 


na plectuntutʒ non cenſeo. Niki forte, comicum q illud iam in Ihco- 


logiareceprum fit : luramentum rei ſeruande ,non « comlitum eſt. Cautum 


eſt enim lege generali,Leu.$.4-Qyod qui inraverit ſine bent ſe ſacturum ſiue ma- 


la id feerit;reneri debitorem, vt faciat : Idg; cum de malo culpa intelligi nequear 
(vt in ſcholis loquimur) ne ſit enim ſarramentum pietatis vinculum iniquitatis.in 
malo pen teneat neceſſe eſt. quo in genere nec renuere iuramentum licuit, 
nec datam in eo fidem pòſt reſcinderc. 

Non tenuere: Scicns prudens exegit à Schimeio iuramentum Solomen, in 
damnum libertatis ſuzzne qus le ſcilicet protiperet trans Cedronem; legitims 
excgit. cumque poſt Schimei ( iuratus ne tranſiret) tranſijſſet tamen: capite 
luit, & licitè quidẽ luit, non tam tranſiu Cedyonis, quam iuramenti ſui, 1. Reg. 

243. Quid quæritis? Quanquam prophanus Schimei,juramentum nullus de- 
trectauit; eiſi in diſpendium libertatis ſux.Neque verd Michees, qui iuramẽ - 
tireligione obitrictus à tege; ( neque aut ſemel id, aut ium primùm, ſed ali. 
quoties ante factitatum) quod ſolutus renuit, adiuratus non renuit, led re- 

82 


Ipondit; etſi certa illi ante oculos, etſi amandandus ob id reſponſum 
in domum carceris. i. 2. 16. Quo exemplo, tutn id conſtar, in more in- 


ſſtitutõque poſitum fuiſſe Iſraeli in reſponſa iurare: tum id, quanquam pro- 


hetam Micheam,non auſum ramen (inſciti2 id fortè iuris diuini) quod nos 
ic hodic facimus ; aut ſtipulari, ne fraudi ſibi fit iuramentum ſuum, libertati 
ſuz; aut ſi id non detur, tergiuerſari. 
Non reſc indere: Quod ipſum ſummo ſcilicet argumento eſt, legitimè pre- 
Nari.Nam ni ita ſit, Ree · ſuguſſ intus: I niufta vincula, rumpat inflitia,Non erit 


¶ſpero) deteriore iure magiſtrarus,quam quiuis de plebe. Atqui priuati cu- 
iuſque ea demum vittus non infima; Si iuratus in —— — mutet 


tamen, quod vic ino pepigit. Pſal i 3. f. &, ſi non, quod vicino;nec quod Magi- 
ſtratui: Melioti quidem iure, 8 ſaltem. Quidqueritis? quanquam pro- 
phanus Eſau, iuramentum nullus reuocauit, eth in diſpendium hæreditatis 
ſux. Verùm enim, vt quo iure ſint priuati, hac in te ſemel ſciantzneq; regi fas 
iſtud. Iurauit in damnum ſuum Zedechias, idque prima facie; ſeruitutem ſeili- 
cet, tum ſuam, tum populi ſui. Ezech. 17.13. mutauitzſed & deteſtante factum 
Deo, & vindic ante. Neque vers reipublicę. Reſpub. Iſraclis, iuramenti in- 
teruentu, fœdus eum Gibeonitis ſanciuit. Contr2 venit illud, tum commodo 
ſuo, tum politico Dei przcepto. Non cenſuit mutandum, rectè cenſuit. loſ. . 
15. Idemque cum Sanlus poſten mutandum cenſeret, erfi elo id Iſracli fa» 
ctum, periculo id primùm regni ſui, excidio poſt poſteritatis expiauit. 2. Sam. 
21.2. Non regi, non reip. nec priuato igitur. Concludo iam, Abſit modò capis 
ris periculum : in rebus caus iſque, quæve mulcta, quæve carcere plectuntur; 
Et ſubdito præſtare iuramentum fas eſſe; & magiſtratui poſtulare. 

Verum in eo hæſitationis plurimum, hoc ipſum quouſque liceat, & quate- 


nus. Quod ego dum expedio: octio mihi tota, ſiue (vt loquuntur bus ings 
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| clali obeunduseſt; vt, qua tandem prodire tenus, vbi non datur vltrà, cog _ 


noſci poſſit. Ac illius quidem (quod ad præſens hoc inititutum noſt rum atti- 
net) partes tres: quas hij: namimibus in ſacris literis deſignatas video. prima, 
Admiſſio litis, 380 NaN dixere Hebræi: id eſt. ingrefſum cauſz ad iu · 


dicium ; ex Eſaiæ 1.23. Diuus Pexles megetI1;n iynripan t. Tim. 5. 19. Secun- 
da, Status cauſæ, ciuſque poſitio 2" NNN. id eſt, baſin litis Hebres 


nomen fecere,cx Deut.19.13.Greci waguighes, D.Paxins (ni fallor) mia 
vers. Heb. s. 16. Tertia, Probationum inquiſitio 2 "Pt id eſt, perue- 
ſtigationem litis Judi appellant, ex Iob. 29. 6. Greci zemoxiviu: D. Paulus 
fc. Heb. 6. 16. (Nam cum quarta, quam TOAND>id eſt, ſententiam 


omnes voc ant, nihil mihi negotij.) Tria ergo hæc inſunt in omni i iudicioʒ Lo. 
F Poſt ſtatus cauſæ fieri: Probationes demim 


Ae in prima 8 haud yllus (quod ſciam legerimue) iuramenti vſus. 
— RAID 8 error, minuendus mihi hodiè (fi 


ac cuſati, imo qui ſeipſos accuſaturi ſibi vi- 
— ; mopeds) inc in —— ac > Eran accuſator quiſpiam: quique, 


2 — ron 
ad pri mam hanc, id eſt, litis m 
& — aberanor; ſed 1 * = 
Propono itaque fic : Omni in ita in aperto rem eſſe; ut conſtet tum 
de facto, tum de perſona: Sue ft gere deprathenta i pars read eſty (vt 
r) in facti flagrantia, vt illa, loan, 8.4. ſiue ira manu elata, vel auſu 
(vr dici ſulct) notorio, vt coram magiſtratu ccetũque vniuetſo tentata fueri, 
quale Zaum facinus, Nu. 2.8. N $ ita propalim geſtis, nihil accuſato- 
re, nihul teſte opus eſt : vel ſane eiuſmodi, vt aut watt og — ry 
perſona, vt in cadauere repcrto,cuius percufſor ignoratur. Deut.21.1, aut 
— —— quidew inte i 
controuerſa, voc ati quiſpiam in e ex diuinæ legis 


ſententia. 
Etenim vel indicijs 9 illa iuſtitia diuina (quam 
ö 
cijs : quod ſe ſcilicet in ue inter 
diſerf conſe — — Gen. 3-8. In — illa, — 
Cainum,ex indicijs itidem, nempe me reperta 
fuſione pr ——— can. Gen. 4. 6, 10. 
Lie war dag. hr akero prodi quis poterit; vt illa ipſa in iuſtitia 
$ ; vt in 
primous leren, : ſed is in . 
dem ſerpentem. Gen. 3. 1 Atque ita illi quoque rei ſunt. 
* Terrius vel porrd infamia, (vtplærunque improbotum facta ſuſpitio con- 
ſequirur, ſuſpitionem ſermo,ſermonem inſinuatio.) Atque ita ſcilicer, actum 
contra Sodom. tac. Gen. i 8. 20. C ae Sodomorum cum multus it; deſcendam & in- 


, (inquit Deus) Eodemque modo, queſtiones habt, rum in lege: 


Y:5 


* 
a 
b 


* 
1+ 
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Siperlata ad te fama fuerit, aut ſe fando fort inamſieru. Deut.17.4.tum in Euan- 
gclio,vt contra inceſtum.1.Cor.y.1 Jac axvemy, 
Quarrus, vel denique ſuggeſtiove ſeu querela, vt in leb cauſa, ea. 1. it. vbi 


accuſator fratrum noſtrorum, (vt eum Diuus Johannes nuncupat) ſanctum 


illum virum, bypocriſeds, falſi quidem criminis, ſed tamen ctiminis, re · 
um, fecit. Eaque partim iuridica; quo nomine fucrunt apud Habr ao, qui 
vauna pn, ideſt, magiſtri litis dicebantur, Ela. pc. B. vbi parna rei 


quæritur, vt læſæ parti ſatiſſiat, in cauſa iniuriz : partim ( vt loquuntur) Evan. 
gelra, qua Eccleſiæ denunciatur quiſpiam. Mat. 18. 15. vbi medicina tantum 
rei quzritur,vt Eccleſiz ſariſfiat,in cauſa ſcandali. In prima, res ipſa Juquitur 
(vt dici ſolet) reamque infimulat · In ſecunda, reus alter alterum. In tertia, 
populi vox delator eſt, In quarta, vnus quiſpiam, proprij yerique nominis ac. 
or. 

. etiam hijs quintum adhue, verum non (vt hæc) ordinarium expe- 
diendæ litis reme dium; quin plane extraordinarwm ; nec adhibendum,niſi 
in valle Acher, id eſt, contra perturbatores Iſrae'ss (hoc enim ſonat vox. Achor.) 
nempt atroci aliquo in ſcelere, aut periclitante Eccleſiæ regnique ſtatu. In ij 
enim decurritur ad extraordinaria, ad ſortes ſcilicet, à leſua, quod ſuis 
in cauſis, non datum eſt. loſ j. 16. In ijs,ſua ſolùm ſuſpitione fre tus Toſeph ; Ne 
vos exploratoreseſis (inquit) & ad nudas terra partes detegendas veniſtu, 3. 
9. Cümque illi negarent: ſine indicio, ama, delatore —_ queſtione ha- 
bita,Simeonem detrudit in carcerem, reliquos adigit ad iuramentum. Nec illi 
ad ius gentium prouocant tamen, aut contra ius faſque ſecum agi conquerun- 
tur. Vbi enim de reipub pace agetur, tanti illa eſt; vt non dubitem, Deum, ſu- 
um Magiſtratui ⁊c lotypiæ ſpirium permiſſurum eſſe, de ſalute I ſraclis lui: 
non minus qudin marito ſuum permiſit. de caſtitate coniugis ſux. Num. 5.14. 
Nam & res de qua agitur in ſummo 1 eſt, vt diſſimulari non 
debeat: & perſonæ, quibuſcum agitur, niſi conſcios ſuos, teſtes nullos adhi- 
bere ſolent, per quos argui poſſint. Et ſcelus ipſum, quo de agitur, ex eo gene- 
re ſcelerum eſt, quæ impreſſa poſt ſe yeſtigia, aut notas non relinquunt, per 
quas manu teneri queant. Quare in iſtis non minus ſuſpitione ſola accuſare, 

udm per Equuleum, Cippum, Scapham, quæſtionem habere fas: (2 rci 

rune illa in diuina repub.) Quorum vtrumuis, in alijs, ſiue litibus, five cri- 

minibus, nemo permiſerit.Recte (h bene memini) Seneca rei rationem red- 
dit. Vbi ſcelera per a bruttum eunt, iniquum ef inſtitiam ad gradus teneri, cui non 
valdeè diſſi mil eſt, (eius qui in ſcelere Achenis abrupto ad ſortes decurrit) 
quæſtio plane extraordinaria. Pertutbari vult illos Iſracli Deus, qui pertur- 
bare nituntur Iſfac lem Dei: ciuſq; rei vallis chor, perpetuum monumentum. 

lam vero quemcunque in ius vocarit magiſtratus, præcunte ex quatuor il- 
lis vno (aut, ſi de Repub Ecelekzve pace ee etiam) legitimè vo- 
— Nec e ne 2 you As iam & 

egitim curet, quo modo ſe accuſatum he proditumque, 
itimè defendat. A dbadkenus de ure accuſatorio, 

Aſſumo iam ſecundum. Re ſic, ſub iudice, in dubium vocata, vel fatetur re- 
us admiſſum ſcelus, quod ſecit. chan; ac tum in confeſſum, nully ſunt Judi- 
cs partes, niſi vt ferat ſententiam: vel, (quod ſerd ft.) negat; quod elegan- 

ter 
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ter inprimis expreſſu Salomon, Pro.18.7, Inſfas ef, qui frimus in lite eft , donee 
ſupernexcente proximo,perneſtiget eum Index.Negante iam reo per depulſione m, 
actore per intentionem affirmante , oritur Palins illa einryie , de qua ad 


Heb. 5. 16. Cuius emMgiz; ies, ſeu contradictionis terminus,illud eſt, quod in 


omni iudicio quæritur, vt ibidem Apoſtolus animaduertit. Terminus autem 
nullus re perietur, danec in æ quilibrio res; id eſt, niſi altera cauſa yberiorcm 
habeat n, quàm altera. Apoſtoli ea vox eſt eodem in loco. Eam ergo, 
qua parte lateat mquirete, iudicis partes ſunt. Tenuis enim labor, tenuis 
laus, lites dirimere * in procliui ſunt. Illas, quarum obſcurũ ius eſt & per- 
plexum, excutere: id demum ludice dignum . Cauſam quam nun cognow , per- 
weTiganz cam, de ſe ait lob cap.29.16, idg; ipſum dextre commodẽqʒ præ- 
Rare, honor eſt magiſtratus, ait Salomon Prou. 2 f. t. Cui ipſi, honoriſummo 
fuir, ſententia, quam tulit in lite omnium difficillima, inter cauponas de in- 
certa matre pueri ſuperſtitis 1. Reg. 3. 37. At enim priuſquam adhiberi, aut 
debeant, aut poſſint f. Cet illæ, d eft,probationum ſtatumina: ſtatus ali» 
quis fiat neceſſe eſt, & quaſi cardo quiſpiam fit, in quo cauſa vertatur, ac id, 
omnium ptimò conſtare, quid & quouſque affirmet hic, neget ille; in quo 
ponere vterque ac ſeſe iure manu- conſertum, vocare poſſint. Dicir 
Indews,omnino prudenter dicit : Ante ommia repone mihi litem ſupra baſin ſuam, 
MYR "\Y 2 DIL. Quod nifacias,erir (vtiapte qudem lo- 
quuntur ex Prouerb. al.) aQtio tota J ide, wera vanitas, in- 
ter actorem & reum hinc illine, vhrs cirroq; agitata. Quod cùm nec in 
ſcholis hic fe rri poſſu: multo minus in iudicio debet, cuius eſſe debet, ſacet 
ac ſolennis proceſſus omnis, ipſaqʒ iuſtitia iuſlitiæ, vt eſt Deut. 16.20. 
kee lam hoc, ſiue ſtatus (ſeu quis appellare malit) ermM\oyia; wipes , aur 
eſt ex parte rei quærendus, aut ex actoria. Non ex Actoris: Non poteſt ſæpe, 
quia is ſæpe nullus;vbi aut Indicijs quis in ius voc atur, aut fam a. Et cum eſtʒ 
tranſuerſus fere rapiturſiue odio, ſiue cupiditate aliqua 
— nf 
us hic honor habi i& ſemper certa, que» 
C — — — vt ipſe ſibi ſua vel — 
vel negatione ſtatum figat : imo vero vt illius ſolo reſponſo totius controuer - 
fix ſtatus fiat: nec ſtatus modò controuerſiæ, ſed ( niſi falſi conuinc atur ſub 
teſte duplici, omni exceptione maioti) controuerſiæ finis Sed e- 
nim ne ſtatu fic 4 ſe defixo, fi ſolutus & liber eat, ſtatui poſt ſuo non ſtet; ſed 
tergiu recedat ab inſtituto: adhiberuc illi vinculum WHI N 
anime vinculum(ve Deus ei nomen fecit) religioſa feiliceriuramenti affirma- 


tioʒ qua 2 illius anima quaſi icta vinculo, veritatem, (non eam 
u 


quidem abſolurz ) ſed prout ipſam ſciuerit, credideritue, ſanQ2 & fincere te- 
netur eloqui, nec contra mentemire (quod mentiri dicimus)ſed quaſi cum 
Deo agat, ita cum magiſtratu agere, Dei &locumtenente , & vices gerente, 
& ius 2 

Iſrac 


uincunt & illa Michee praxis (de qua ante mihi mentio) & verò multo apti- 
du, altera illa in quzſtione de _——_—_— vbi cum diſeriè ä 


. 
. Mas. a dM 


hoc inſtituto niri, & Dei, (vt nempe ĩuretur in reſponſa) e- 


850 De iure. iurando u * > 

ſent on eff apud nos, non eo contentus rex, adegit eos inſuper ad iuramentum, 
quod non inueniſſent cum: quaſi nulla lex cogeret. reſponſo acquieſcere ho- 
minis iniurati. Quare vt æquum omnino eſt, conſtringi teum, ne elabi de · 
nird & ſtatum mutate poſi; vt ſubindè alius atque alius, atque ita (reuera) 
nullus fir conſiſtendi locus: ita conſtringi non aut nudo teſponſo, aut (vt a- 
lijs viderur)pecuniz mula (animæ hęc vincula nõ ſunt, quæ ſola interpres 
eſt vetitatis)ſed ſolo, vero, & vnico anime vinculo, id eſt, jureiurando. Atque 
ita demum cardine totius cauſæ ſic ( vt par eſt) polito, ad illas quas nomiinat 
Apoſtolus e $2." fas. a 

Neque verò( quod quoſdam criminari audio) reum fic aſtrictum eſſe con- 
uenit, actorem omni modo liberum. Neque vero hoc iure vtimur.ſed, vt iu- 
reiut ate atorem, non ſanè tutum, propter, quas bis iam nominaui, cauſas, 
(& Deus ipſe Satanam, quem did eſt, c iatorem elle ſcitzrizgy, 
id eſt, accuſatorem elle permirtit:)ita referre tamen in codicem tenetur de- 
lationem, ſuimg; inſuper yngraphA fidem obligare, ſub certa mula pecu- 
niz , ſub certa nota infamiz , ſub precio reddendæ ceſſationis (vt loquitur 
lex) ni quam ſuggeſſit, accuſationem & proſequatur , & probet. Ita vtrin- 

e cautum eſtzillinc ĩuriſiurandi teligione; hinc mulcta duplici, infamia nõ 
mpliciʒ ne aut calumniari actor, aut reus * urine; +, of 
lam verò iurciurare reum primò, ac dein reſpondere(quod nõnullos mals 
habet) ideò ius eſt;quia fi iniuratus id faceret, nugatoriè faceret(nempe ſolu- 
tus religione) ſi qua in codice clauſula paulo magis premeret; abnueret re. 
ſponſum, vetſaret ſe hue, illue, ambages, diuerticula, cautelas quæreretz nihil 
aut explic itè, aut appoſitè, reſponderet. Id quod religio erit facere, poſtquã iu- 
tamento obſtrinxit ſe, ſanctè tum omnia, candideq; facturum. Iniuriæ ſci- 
licer, quàm periurij reus eſſe malit: & damno ſe potiùs ſubijciet, quam dame 
nationi. 

Formulam & lege petimus & ſacris literisꝰ Nulla mihi aptior ad inſtitutum 
hoc videtur Eſtæ quæſtione illa, Capitibus Efræ 9. & 10. in qua rei reſpondent, 
ſed prius iurati. Cuius totius iudicij ordo hic. Accedunt viri primarij, atq; rem 
referunt ad Eſtam, de inito per nonnullos( centum puta & — cum alice 


£ 


nigenis cõiugio, c. 9. t. Adigit Eſras reos ipſos, etiam pleroſqz ne reos quid, ad 
iuramentũ c. io. 5. Adigit autem, in cauſa, in qua conuinci teſtibus potetant. 
Sed tamen ptimò adigit, Poſt eiuſdem cap. V. 16. Eſras cum reliquis, quib. de- 
legata eius rei cura, ſedent ad ionem habendam, quam tertio demum 
menſe poſt effectam dederunt. Quæ forma cum Eſtæ fuerit ſcribe i & 


periciin 0 Dei ſui; reſpondere poterit votis, non iniqui hominis, ad legis 


practic am vt loquuntur) & inſtituta cognoſcenda. Atque hic iurifiurandi ye 
ſus prior; iuſtus ac legitimus, in baſi nempe litis ſtabilienda. 

Alter eſt, cum de argumentis agitur ad fidem auſpicatæ iam liti facien- 
dam. Argumenta verò, ſiue &Gaivrccillz, quibus ludic i fides fit; partim not æ 
ſunt atque indicia (quz rei natura fert) cetta atque indubkata: partim te- 
ſtimonia incortupta atque integra, | 
| Indicia;qualia proferuntur à parentibus in cauſa rradutz virginis, Deut. 
22.17. Teſtimonia; quorum ſub fide itidem, omnis actio confirmatur,Deur, 
19. 15,Quorum ego in numero (teſtimoniorum dico) iuſiurandum pono, & 


ipſum / ra, five (yt loquuntur) das deciſorium, tc b. 5. 16. Iuriſiurandi 


* «4 ad 
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arkTex veteri canone,Helrei partes duas ſeu malit quis, genera dus, fecere. 
Priorem Ny as. i.ſolennem — ad quis alio- 


rum defectu teſtiũ,ſiue qui non poſſint, ſiue qui nolint,F teſtimoniũ fette; Deũ 
ipſum vbiq;& in omnih præſentẽ, ac ius teſtis habentt᷑, teſtem aduocat. inis 


Irhowa coram quo loquor, conteſtationis formula, lud. 8. i g. Poſteriorem vero 
NRben y id eſt, dicam execrationem, qua quis conteſtationi ſuæ 
fidem facit, oppignorata quaſi ſalute ſua, & abdicato , quicquid ſibi in Deo 
aut ſpei, aut — cſt;fi Ly feccrit.Sic facias mihi — „& ſicaddate 
execrationis formula. i. Sa. 14. 4. Neq; verò minus intereſſe put Arũt Theolo- 
gi,neq; minus teneri reum, ſiue alterutt 4 vtatur, ſiue vtraque. Addo etiam ſi · 
ue conteſtetur reum magiſtratus, aut execretur adiurando; ſiue ipſe ſe, iu 
xando. Perinde enim eſſe, ſiat hoc, an illud: leuetur iuramentum fuprarevm 
2 Iudicc; an leuet ipſe ſupra ſe. Ida; conſtare volunt tum ex Prom. 29.4. ra- 
tione Ser: tum ex Ind. 17. a. ratione hyporheſcos. verùm lis iſta aliam in 
litem incurrit. Non proſequor: proſequor quod inſtitui, de argumentis. 
lam verò ludici à Deo poteſtas facta, tum inquirendi criminis argumen- 
ta, tum citandi teſtimonia; tum deferendi iuramenta, idque ad cauſæ & · 
en colligendas. Poteſtas illa fir, Deut. 13. 14. Inquires (inquit Deus) idque 


b 


in genere, primo PUN Cuius duasſpecies ſubiungit. Primam, D. 


id eſt, Inueſtigabis, indica nempꝭ & arguments, Secundam Nh M. d eſt in- 


terrogabis, teſtes nĩmirum, & qui rerum geſt arum conſcij fuerant. | 

Argumenta. Sic Ieſpho licuit manticas fratrum perſcrucari, vt ſublatum 
furto calicem depręhendetet. Gen 44.5. Sic Magiſtratui noſtro, ædium pene- 
tralia & receſſus intimos, ad indicia ſceleris eruenda. 

«* Teſtimonia, Sic cautum eſt lege diuina, Leu. 5. i. Si vocem quis audierit adine 
rationis(Paraphraſtes axemCheldewlegis interpres longe antiquiſſimus, nec- 
ubi erretur a nobis, appoſuit; nee dubium, quin de ſenſu veteris Eecleſiæ, eti- 
am quæ ante Chriſtum) à Indice factæ vel delatæ; & ipſe eius rei teſtu eſſe poſ- 
it, vt qui viderit ipſe, ſciueritque( quo loco ſciuerit Septuaginta vertunt ow/uds) 
, quis ita conſcius ad teſtimonium euocatus fit . ni indica rit ferets iniquitatem ſuam. 
Quæſtionem ergo habere licet, vel ſub juramento, 5 

Ac primò quidem, quæſtionem habere de reo apud alios quantumuis fra- 
tres, quantumuis religioſos. fic Gbadies Eliæ, t. Reg. 18.10. Non ei provincie aut 
re gui loc uaʒñ qnò nð miſerit Dominus mens quſitum te, cumque reſponderent, Non eff 
apud nos; etiam al iur adegit prowinciam illam , quod non inueniſſent te, AC 
mihi quidem veriſimile fit; cum toti regno commune hoc iufjurandum fueritʒ 
etiam in teligioſos illos incidifſe, quorum nee genua Baali curuata, nec ora 

oſculata ſunt: nec eos tamen hac in re (etſi in Ele ſui præiudicium, 
etſi apud Magiſtratum iniquiorcm)teſtimoniiidicere detrectàſſe. Neg; verd 
de reo tantùm apud alios habere quęſtionem fas: ſed & apud ipſum de ſe. Ex- 

emplo magni ludicis in lite omnium prim4. Gen. 3.9. Qi indicauit tits, u- 

dum effe te? Et, nunquid comed.ſdi de fi nd arbor interdiſta ? Sic Principes Baru 

chum interrogant de libro Teremie. Indica nobis, o ſcripſeris verba hee, 

ler.36.17.Sic Eſras reos ipſos de facto ſuo.Eſr.10.11, fic Pontiſices 4 Pao i 

bs, | Kk 2 cuſtodiam 


K *** 


1. Neg. 23.16. 
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cuſtodiam dato, d ri zx2aticxzy, poſtulabant: Act. 23 20. Fatiſeunt 
enim ſxpe accuſatores (quod olim Ethaicxs animaduertit:) non omnes 
ſunt ; nonnulli nolunt accuſare. Quid agimus ? Quorundam ſcelera, quia 
vere opera tenebrarum ſunt, nec poſſunt prodi: Ephe.5.1 i. quia marks in mans 
eft, nec ſe volunt prodete, Prou.16.5. quia durum cit Doegsi nomen; & hoc 
ipſum , prodire ad inſmulendum quempiam , frigidum arg; odioſum iam: res 
umptus, periculi infamiæ, Pro. a5. 8. Sinimulne latere & ſcatere ſcelera, & 
mor vires acquitere, donec ant tandem ad perniciem Reip. An quia 
nemo aut poteſt, aut vult: ( perinde enim eſt nolit quis accuſate, an non 
poſſit) interrogare datum eft? Datum eſt cert. Atqui abſque ſacramento 
interpoſito interrogare, pro nihilo eſt. e & adiurandi ms fecit. Quam 
vocem Spiritus in veteri ento, per Y expri- 
mit, ſic que Micheam rex adiurauit: ln Nouo per i, liecjue Pontifex Chri- 
ſtum Matt. 26.6. & vtrĩque religio fuit, ad quæſita non — Ae de He. 
braa quidem hens e nulla, quin & vi nominis, & lu, iura mentum de- 
ferat. Addo nec de Graecl . fi rectè vertant Bex cæterique interpretes 
Dzmonis poſtulatum illud, quod eſt Matt. f. 7. Aduumo te nc me torque. a. id eſt, 
Conſirma mihi iurciurando interpoſito, fore, vt ne me torqueas: vt illis vi- 
detur. Sed ego adinrand; yocem mitto. Sumo alteram, lu, ſuper reum 
ipſum, ie (ſi altera mods fic) id eſt, vel inuitum ad iuramentum adi. 
gendi, permiſſam in lege, vel actoti. Exod. 22. 8. 1. Reg. s. 31. Ac proin, plus 
etiam quam permiſſam, Magiſtratui, Certè enim periniquo loco res foret; fi 
. plebe actoti, exigendi à reo iuramenti poteſtas foretʒ non foret Ma- 
giſtratui. Si in causa depoſiti id liceret, in caus4 regni non liceret: fi adigi 
quis poſſet ad iuramentum, non extend iſſe ſe manum al remproximi ſui : adigi 
non poſſet ad iuramentum , non extendiſſe ſe manum ad pacem Reipub 
potior illius ratio, quoad ius; qui turbas dederit in Eccleſia Dei, quam illius 
qui aliquid interwortit de pecunia amici. Confer mihi hæc tantùm inter 
mo Magiſtratum ipſum, & actorem de vulgo quemlibet. Poſt,cauſam 
niolæ cuiuſdam, & cauſam Reipub. Dein, depeſſtus il lud alicubi qua 
deprehendi poſſe; clandeſtina iſta colloquia non poſle (niſi fic interrogare 


detur) abire enim in auras, impreſſionem poſt ſe nullam relinquere. Aut val- 


de me fallit ar ĩimus; aut (ſiue perſonas ſpectes, ſiue res, & rerum ſiue momen- 
ta, ſiue exitus) maior hic neceſſitas, maior ęquitas incumbit iuramenti. Qua- 
re & interrogati teum in cauſa ſua, ius fiſque diuinum eſt; & id interuentu 
ſacramenti fieri, fas quoque. Arq; hic iurifiurandi vſus poſteriorziuſtus ac le- 
gitimus, non modò vt quæſtioni ſtatus fiat ex reſponſo tei (quod ante poſi- 
tum eſt:) ſed etiam vt ce quoque cauſk, id eſt, probationum ſtatumina 
colligantur, quibus ludici fides fiat, ad litem ex altera parte terminandam. 
Poſſent hæc iam ſatis eſſe huic inſtituto; niſi quod reſtet adhuc vnus (cre 
do) aut alter, vix dignus vindice nodus: niſi quod (vt eſt hoc ſeculum no. 
ſtrum) quorundam hominum quiuis ſcrupulus, ſcopulus eſt. Cauſantur adi. 
— pacto homines ad iuſiurandum infinitum, niſi antè, quæſtionem ha. 
re; poſt, iuramentum deferre liceat.Eiuſce rei ratio iam ante à me reddita. 
Nolo iam hic recoquere. Tantum id contendo, qu3d defertur ijs, de more, 
iutamentum, inſi nitatis nomine declinari non poſſe. Dum enim W 
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(qui ſemper in Theologia babiti ſunt iuriſiurãdi limites & quaſi fines)adhi- 
way WB GEE Og 0 — 
nec iptura aut agnoſcit, aut t. I, Inveritate, | 

ne quid contrd quam ſibi conſcius ct, ins cogatur. Quomodo Mice 
delatum eſt, i. Reg. 23. 16. Ne eloquarn mihi fi veritatem , m nomine Domini 
Aur fi cui magis Paxlina place at atteſtatio. Rom g. i. Yeritatem dicom, per Chri- 
fim, non mentiar,uteFiame mibi finul conſetientt a mea per ſpiricum Sanctum. ſar 4 
prima parte finirum eſt, 2. In i»ſtitia, iuſte ſcilicer,nempe vt, & de poſſibili 


iuretur, de quo cauit ſeruus Aras Gen.24.5. NANN-Nb e id cſt, 


Fortaſſe non dabitur. Ethnici quoque ipſi : De quibus ſeiam pateroqᷣ. Et de hone · 
ſlo, de quo cauerunt illi, Eſræ 10.3. u NY. id eſt, prove forma 


lars exigit. Diuus Panlus quoque Act. 23. 3. ſecmad um id quod in lege . Sat à ſe - 
„ eee, 3. Iniadiab, id 1 & (fic enim * t in- 
terpretes ) vt ne temerè. De quo Salomon Ecc 5.1, Ne proferens | 
Deo ereorecogatie; (ed ſpatio ad deliberandum int | 
reſpondere · Hij ſunt quos iuramenti fines ſacræ litteræ ſcunt, nec præ- 
tereã quicquam vt definitum fir, Tres iſti fi adhi : I, Now 
4 

m ab 


loquar niſs veritatem in nomine Domini, 2. De quibus ſciam poterog, , c 
we ſorma Joris exigit, 3. Sumpto rantiim ad cogitandum ſpatio : n 
inſinitate perĩculum. Etſi de finguli iunculis non conſtet (quæ ſæpe & 
re naſcuntut) ſat tutus erit intra hos fines; non reſponſurus quicquam aut 
falsò aut temerè; nec niſi de ijs, quæ & ipſe meminetit, & lege reneatur; 
Nempe, quod citra iuramentum facere tenetur, id faciet. Et qui tutior eſſe 
vult, mihi quidem infinitam porius licentiam captare velle, quim inſinitum 
iufiurandum declinare, videti ſolet: aut (ſcilicet) ſibi male conſcius ; aut il · 
lud, quod dicere nolo. 
lam vero, dum ne peccetur jurciurando, haud credo intereſt, 
antene promittas te — iuramento promiſſerio ; an poſt deĩeres, te di» 
xifſe aſſertorlo. Eodem redit; priuſquam reſpondeas, proſite atis te id fine 
fraude facturum præmiſſo: an poſtquam reſpondiſti, atteſteris te id ſine frau- 
de feciſſe, ſubmiſſo jut amento. Dixi qui dem, & dicam ; Feci, & faciam; duo 
ſunt tempora: iuramentum idem eſt. Quate ad rem quidem, haud quic- 
_ intereſſe puto: intereſſe tamen hoc, quod plurimum conducat hoc li- 
zz tum vt explicitæ ſint, tum vt expeditæ, fi mmium primd inretuy, Vt ex- 
licitæ; ne (6 reo prxuwicarilibear, cum nondum facramento obſtrictus 
fir fluctuet lis tota, nec baſin cardinemque conſequatur. Vt expeditz ; ne 
(finola reus vbi reſpondit, in reſponſa jurare) eaſdem ſæpe quæſtiones ite- 
rare, atque ita actum , iudex cogatur. Intereſſe „ quod in illa 
iudicij formul à, diuinæ legi inprimis conſentanea, & noſtrz 
bium voc atur, quàm max imè affini: is ordo ſitʒiuramenti primùm, dein, 2 
ſliamis : [dg ipſorum poſtulato, de quibus habita eſt we . Chmenim de 
litibus expecifdi accuratiſſimè diuina lege caueaturʒ neqʒ prior in ſcriptu- 


ra mentio iudicij, vt fiarz quam vt citꝭ fiat, ne ſi diu ſit in Fieri, acetoſum fiat: Exod.18.14, 


rectè poſtulant illi, Efr. 10.13. ne ſibi neceſſe fit protribunali ad omnia 
quxſita reſpondere i longum opus eſſe, nec vnius dici. Quare poſt preeſti- 
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2 De iure - iurando imberys 
tum à ſe loco ſolenni iuramentum, venturos ſc poſt per otium, 


EMIAVA COW , id eſt, deſignatis temporibus: vt in fingulas 


ſacti circumſtantias, virtute priils præſtiti juramenti, inquiratur, Eadem nunc 
raxis apud nos; idem mos obtinet; & quidem five conſilium ſpectes, æquiſ. 
mus; five inſtitutum, diuino quam ſinullimus. Nam fi iuramentum præce - 
dere debeant quæſtiones (cum niſi pro conſeſſu iurcturare quemquam ne- 
fas: ) ceriè vix vnus dies, vni cauſæ ſufficiat, cogaturq́; (quod Jen factum 


* damnauit) aſtare iudicio popmlus 4 mane vſqque ad veſper 


am. | 
vlimum ideſt: quod quidam (vitio mentis procul dubio) deferri ſibi po- 
ſtulant; ne in emiſſum 2 ſe iuſiurandum, inquiratur; Idque Pauline ſenten- 
tiæ fiduciaʒ Cuinſque contralit lionis terminus juramentiom, Mitto, quod id ita in- 
rerpretari liceat. vt a illud ſlatus pots ſit, quà m exitus controuetſiæ. Ve- 
rum, ne liceatʒ ſed eſto ſanè.ſi terminus iuramemumʒ at non qualecung, ta, 
men, aut a quocunque, quomodocunque præſtitum (vix hoc ſani cerebti 
ſtulatum: ) verùm ciuſmodi (pero) vt de eius fide nulla fit contradictio; fi 
modo contradictio per illud terminati debeat. Quare ſi litem ſine contradi- 
ctione terminate debet; ita liquidum eſſe debet, vt ei nemo vel citra examen, 
vel poͤſt, aut ve lit, aut poſſit contradicere. luſiurandum enim quoduis cuiuſuis, 
omni inquiſitione liberate velle; quid aliud eſt quàm periurij cauſam agere? 
quid aliud, quàm quaſi ſigno dato, ita authoramento hoc; profligatæ fidei 
homines, ad ſcelus hoc ſollicitareꝰ Cum enim ſiue id actor, ſiue reus, ſeu teſtis 
præſtet; cademiuramentircligio,idem valor ſit: actum eſt, ſi quis iur are in li- 


tem velit, ſtatim cauſam obtineat, poſt autem, rectene iuratum an ſecus, in- 


irere nefas: Quippe iuſusrandum ammis controuerſiæ terminus. Iſthuc quidem 

i ſic detur, periuris bene fit; Cum Deo tranſigant fi poſſint; certè à lege nibil 
metuant, nec aure luant, quod ore peccatunt. Quanto id æquius? Imò verò 
fi —— eſt —— her ; — —— 3 

ide fornace, liquidum magis,purumg; exibit: i mper inquiſitio, 
3 fide i acquiſitio fans, Sin nan bonæ, * — dei Ge? vel ſu- 
ſpettz  inquiratur, & tum; quò #uſia vincula rumpat inſtitia. Ratio quidem 
hæc, ratio-ne ſola > Nònne & lex cadem dicit? Siue quis in ſua cauſa pro ſe, 
ſeu in aliena contra alium,ſacramento contendar. Pro ſe: ſuſpectæ pudicitiæ 
mulier cum eiuraſſet adulterium dira execratione ſui ipſius: nunquid di- 
miſſa ſtatim ? (finis n4mque omni inſurandum) imo vero refine 
iurata an ſecus,quzſtionoua. Cui rei, ebibendas habuit aquas amaras, iura- 
menti ſui, vel yeri indices, vel falſi vindices futuras. Num. 5. 24. 

Contra alium. Cum enim ſtatam rem fore cauiſſet lex ex ore duorum tris, 
umye teſtium, qui iurati teſtimonium dixiſſent in quempiam, Deut. 19.16. ne 
. — teſtimoma quaſi diuina oracula haberer ; proximo verſu edicit, 

ſti tamen poſſe denuò teſtem ſuſpectum; & inquiriaded,an caſte integrẽqʒ 
verſatus fuerit in teſtimonio ferendo : fin falſi conuictus fuerit, eodem pror- 
ſus ſupplicio afhciendum fore, quo fuerat is, quem reum peregerat. Sed ego 
peccem in tempus, eti am in templum quoque (cuius nos iampridem vox a- 
uoc auit)ſi vlteriùs inſecter haſce ineptias, quas quiuis cum volet, obterere 
terit argumentis, ita ſui ſponte diffluunt. Reddo igitur vos vobis, & conc ludo. 
Si (vt ait propheta) diſponatur judicium hoc, (quo ytimur) ad line am; & 
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Theologica Determinatio, 255 
juſtitia hæe ad perpendiculum verbi divini ; nuſquam in ijs peccari: Exi 
poſſe magiſtratum, idque à reo, (præſertim — — — 
guinaria) iuſiurandum ſuum: idque eouſque poſſe, five vt hs baſin ſuam ob- 
tincat, dum ſtatus quzritur: ſiue vt probationum veritas eluceſcat, dum quæ- 
ſtio habetur. Neque vero iuramenti aut fines, aut ordinem, aut examen pec- 
care in Theologiam: ac proin detrectari non paſſe. Qui detrectant; primùm 
inſcitia diuini iuris id facere: periculoſo dein exemplo, ſi fic liceat animi 
gratia, in iudicia publica, ſine ĩudicio inquirere; ſi c#teras regni res, momen- 
raqz reipub. ; denique ius ipſum( ſi pro nobis non faciat, ) in ius vocare. Quod 
auertat à nobis Deus opt. max. ad quem conuerſi precemur,vti det nobis mode 
ſte ſapere, & ſentire in omnibus, cernere animis quam non religioſum fir, quim 
non Chriſtianum, inclinare iudicia gentis noltrz : quin ea potitis quæ temp. 
noͤſque omnes ſuſtentant, omni conatu noſtro, omnibus ingenij neruis ac vi- 
ribus ſuſtentare. Proximè enim poſt Deum, Deique cultum; veriſſimum eſt 
Elihs vetbum: Duo hæc, iaſtuiam ac iudici onmnla, lob 36.15. 


Atque ita determinata mihi ſit lis iſta, atque 
vtinam etiam termin. 


»— wal. \ 
7 * 
— — 22 — pon A — 


Faults eſcaped. 
In the Epiſtle to the Reader. 
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